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AL LA AMO DE MIA VIVO

Preface

Die Stadtluft macht frei
(Old German saying: The city air makes you free)

Every year, from around mid-February to early May, the city of Venice
celebrates its history with a unique festival, the Carnival of Venice
(Venetian: Carnevàl de Venexia). The origins of the Carnival can be traced
back to the Venice Republic (Venetian: Serenìsima Repùblica Vèneta)
(697–1797). Venice emerged in the 5th century from the ruins of the
Roman Empire as a haven from persecution. It was first subjected to the
authority of Constantinople. Later on, it became a thalassocracy that dominated trade in the Mediterranean and had an outreach as far as Asia. It is
said that the Carnival is held in remembrance of an 1162 victory over
attempts to bring the Republic under German subjugation. The Germans
had to wait until 1797.
The distinctive masks and costumes that Venetians get to wear during
the Carnival are unique to this event. These masks were introduced to
escape the rigid class system present in Europe at the time. The masks
allowed people to circumvent the sumptuary laws that restrained expenditure on extravagance (according to social class). What is even more fascinating, although not as spectacular, is that the Carnival was resurrected in
1979, almost 200 years after it was banned by an Austrian Emperor. Since
the mid-17th century, the Westphalian nation-state has been floccinaucinihilipilificating the legal personality of cities. The return of the
Carnival can be seen as a shift back to celebrating the unique character of
Venice. My thesis is that this shift is not just a Venetian affair; it can be seen
vii
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today on a global scale. The Fourth Industrial Revolution is finally resurrecting cities as the dominant polity in a new world system. This dynamic
is part of a helix pattern that saw each one of the previous industrial revolutions modulate the optimal scale for political organization. Each wave of
technological innovation saw a reduction of the jurisdictional footprint of
polities. In this monograph, I unpack this ‘axial shift’ over 14 chapters,
offering in the process analytical perspectives from law, economics, politics, art, and philosophy.
The monograph, however, is not only descriptive. It has a decisively
normative message—normative, not because the envisaged axial shift
requires any policy intervention. In fact, such intervention would be futile
in preventing the political change brought about by the Fourth Industrial
Revolution. It is normative because there is a first-mover advantage. Those
who recognize the forces in action today, and ready their institutions to fit
into a new world system driven by sovereign cities rather than nation-
states, will be in a position to leverage higher economic growth and to
expand their economic development.
The seminal ideas for this book can be traced back to a 2010 article by
David Schleicher.1 In that article, Schleicher developed a law-and-economics framework for analyzing local government law. His analysis suggests a trade-off between benefits from agglomeration and gains from
Tieboutian sorting. While ruminating on this article in 2011, just after
embarking on my PhD in law at the University of Auckland, I began to
realize that the dichotomy between agglomeration and sorting that
Schleicher identifies has also a constitutional dimension. Schleicher looks
at the city as exogenous. The city is modeled as an administrative unit
under the Dillon doctrine. Under this rule, cities have no independent
legal personality and are a creation of, and controlled by, state legislatures.2
1
David Schleicher, ‘The City as a Law and Economics Subject’ (2010) 5 University of
Illinois Law Review 1507.
2
Schleicher discusses the Dillon Rule and its successor, the ‘home rule,’ on pages 1513 and
1515 and in pages 1546–1555. Schleicher proposes to use the economic analysis of local
government law to explain how powers are best allocated between local and state governments. His analysis, however, does not envisage an independent legal personality for cities.
He states that ‘[s]tate legislatures retain control over those policies that limit the negative
effect of Tiebout sorting…’ (at 1515). He also states, as an example, that ‘[state control of
higher education policy] makes sense: funding a major university is outside of the abilities of
any one locality’ (at 1560). The departure from Schleicher’s analysis, in the spirit of constitutional economics, is to go beyond accepting the supremacy of state legislatures over cities.
This is the research question for this monograph.
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Moreover, for Schleicher, Tieboutian sorting inevitably results in small
local government.3
My own interest in the legal personality of cities began much earlier. I
began looking at cities as polities back in 2003, when I was on an exchange
program at the Stockholm School of Economics (from the University of
Otago in Dunedin, New Zealand). In Stockholm, I was introduced to the
writings of Leopold Kohr and E. F. Schumacher on the ‘problem of scale.’
Their analysis suggests that economics does not have a characteristic scale.
In other words, changes in scale, in relation to jurisdictional footprints, do
not have an impact on economic policy and outcomes. This critique was
the starting point for a 15-year journey in search of the optimal scale for
political organization. Parts of my research hence appeared first as journal articles.
I gratefully acknowledge permission to use material that has previously
appeared elsewhere. This includes parts of Chap. 3, which appeared in
‘The Evolutionary Economic Implications of Constitutional Designs:
Lessons from the Constitutional Morphogenesis of New England and
New Zealand’ (2014) 6(2) Perspectives on Federalism E319. Chapter 4 is
based on The Tower of Babel Syndrome: Locality and Governance in Response
to the Ecological Crisis (LLB Honours thesis, University of Auckland,
2011) and ‘The Marginalisation of Localism in Current Responses to the
Ecological Crisis’ (2012) 16 New Zealand Journal of Environmental Law
167. Parts of Chap. 6 appeared in ‘On the Problem of Scale: A General
Theory of Morphogenesis and Normative Policy Signals for Economic
Evolution’ (2015) 12(1) Evolutionary and Institutional Economics Review
81 and in Ranking Economic Performance and Efficiency in the Global
Market (IGI Global, 2018) Chap. 1. Chapter 8 is based on ‘The State is
the Fiduciary of the People’ (2015) Public Law 440. Parts of Chap. 10
appeared in ‘The Evolutionary Economic Implications of Constitutional
Designs: Lessons from the Constitutional Morphogenesis of New England
and New Zealand’ (2014) 6(2) Perspectives on Federalism E319. Chapter
11 appeared in ‘On the Territorial Evolution of the Australian Federation
in the 21st Century’ (2017) 22 James Cook University Law Review 15.
Chapter 12 is based on ‘Reflections on La Fata Morgana: Watsonian
“Prestige” and Bagehotian “Efficiency”’ (2017) 12(1) The Journal of
Comparative Law 80. Parts of Chap. 13 appeared in ‘Can Charter Cities
“Anabolize” the Australian Federation?’ (2017) 20(1) Public
3

Ibid., 1507, 1513.
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Administration and Policy: A Hong Kong and Asia-Pacific journal 18.
Other parts of Chap. 13 are based on ‘Two Strategies for Diffusing
Tension in the Middle East’ (2016) Harvard Journal of Middle Eastern
Politics and Policy 8; ‘On the Problem of Scale: Hayek, Kohr, Jacobs and
the Reinvention of the Political State’ (2013) 24(1) Constitutional
Political Economy 19; and Ranking Economic Performance and Efficiency
in the Global Market (IGI Global, 2018) Chap. 6.
I owe thanks to my wife Sarah Maria Lee for all her sacrifices throughout the life span of this project. But above all, I owe thanks to God.
Without His providence, it would have been impossible to see this monograph to fruition. I also owe thanks to many others who helped with this
project. There are the anonymous referees that provided invaluable comments and insights on earlier drafts. There are also colleagues from the
University of Auckland, the Auckland University of Technology, the
University of Southern Queensland, and the Swinburne University of
Technology. Our discussions over many years helped crystalize the ideas
underlying my thesis. I am also grateful for the invaluable discussions I
had with Richard Posner, Omri Ben-Shahar, and Tom Ginsburg at the
Coase-Sandor Institute of the University of Chicago Law School, where I
spent the summer of 2016.
I finished writing the final version of the manuscript at the Sanctuary
Lakes Resort, on the western outskirts of Melbourne, Victoria. The serenity that I found here was the key to completing this monograph successfully. I am grateful to Reid Mortensen and Dan Hunter for helping me
move out here and for giving me the time and resources to work on this
monograph.
Melbourne, VIC, Australia
19 January 2019

Benjamen Gussen

Contents

1	On the Problem of Scale  1
2	Economic Cubism, Economic Surrealism, and Scale
Relativity 19
3	Scale Invariance in Constitutional Political Economy
(CPE) 47
4	The Tower of Babel Syndrome 87
5	A Décollage of Kropotkin, Mumford, Boulding,
Bookchin, and Schumacher125
6	The Morphogenetic Foundations of Economic Change151
7	The Principle of Subsidiarity199
8	The Auxilium Model239
9	An Economic Model of Political Fission and Fusion271
xi

xii

CONTENTS

10	Case Study: New England and New Zealand317
11	Case Study: The Territorial Evolution of Australia and
the United States353
12	Case Study: The United States, Canada, and Australia391
13	Towards an Olympic World System415
14	Envoi: The Need for Jarlsberg Constitutions477
Index483

List of Figures

Fig. 1.1
Fig. 2.1
Fig. 2.2
Fig. 2.3
Fig. 2.4
Fig. 3.1
Fig. 3.2
Fig. 3.3
Fig. 3.4
Fig. 3.5
Fig. 4.1
Fig. 6.1
Fig. 6.2
Fig. 6.3
Fig. 6.4
Fig. 6.5
Fig. 7.1
Fig. 7.2
Fig. 8.1
Fig. 9.1

The problematization of scale
4
Scalar distortion versus Renaissance perspective
21
Jean Metzinger’s Tea Time (1911)
35
Salvador Dalí’s The Persistence of Memory (1931)
41
Summary of main arguments
43
A schematic depiction of Sects. 3.2, 3.3, and 3.3.5
49
The relationship between risk aversion, privacy, and group size 63
The external costs and decision-making cost functions
68
The external decision-making cost curves as a function of group
size70
Summary of the scalar arguments
80
A pictorial representation of the arguments in Chap. 4
93
A schematic depicting the analytical structure of this chapter
163
A schematic depicting the analytical structure of this chapter
164
Salient proxies for measuring democracy
164
(a) Trade-off on citizen effectiveness as presented by Dahl and
Tufte; (b) trade-off between component and demographic
effects in the Allee Effect
172
The five stages of evolution
177
Main renditions of subsidiarity relative to increasing authority
of the political state
205
Conceptualizing the relationship between subsidiarity, spheres
of sovereignty, and auxilium
207
The auxilium core to the trust and power concepts
252
Sovereignty as tension between the local, the national, and the
global scales
274

xiii

xiv

List of Figures

Fig. 9.2
Fig. 9.3
Fig. 9.4
Fig. 9.5
Fig. 9.6
Fig. 9.7
Fig. 9.8
Fig. 9.9
Fig. 9.10
Fig. 9.11
Fig. 9.12
Fig. 9.13
Fig. 9.14
Fig. 10.1
Fig. 10.2
Fig. 11.1
Fig. 11.2
Fig. 11.3

Fig. 11.4

A schematic depicting the analytical structure of this chapter
275
The state as a transformation process
277
The dialectic between societas and universitas284
Top view of the original distribution of cities making sovereign
polities291
Original two-dimensional square formation
292
Top view of the inverted pyramid for maximizing total wealth 295
(a) City B decides to give up its sovereignty to city A; (b) the
fusion occurs between A and C; (c) the fusion occurs after the
creation of a polycentric (hypotactic) configuration
296
Option 1 in response to the formation of the Apex Nation301
Option 2 in response to the formation of the Apex Nation301
The nation-states externalize their fusion cost. New (drifting)
polities are shown in grey
302
Stabilization of universitas through the externalization of fusion
cost302
The impact of technological innovation on city A
304
Secession and city subsidiarity as responses to attacks on
sovereignty310
The external cost and decision-making cost functions
322
The external and decision-making cost curves as a function of
group size
323
Map showing the United States in 1804 and its continental
extent today. Large territories were in the hands of Spain, while
others were still unclaimed
358
Map showing Australia in 1804. In 1804, there was only one
colony, New South Wales (NSW). The western third of the
continent was not claimed for the British Crown until 1827
359
The population density of the United States and Australia
mapped onto State and Territory boundaries (at the beginning
of the 21st century). The figure illustrates the emergence of
population clusters within state boundaries. Sources: The
United States Census Bureau (2000 Census) and the Australian
Bureau of Statistics (ABS) (Census of Population and Housing
2001)361
A stylized version of the Pape proposal for new States in
Queensland [For the Pape proposal, see Denis Gregory, ‘The
Man who’s Creating a United States of Australia’, Sun-Herald
(Sydney), 11 May 2003, 13; Also cited in Geoffrey Blainey,
‘Why Every Major Region Should Be Its Own State’ in Wayne
Hudson and AJ Brown (eds), Restructuring Australia
(Federation Press, 2004) 26, 35]: North Queensland, Central

List of Figures 

Fig. 12.1

Fig. 12.2

Fig. 12.3

Fig. 12.4

xv

Queensland, South Queensland, and Oxley. The figure also
shows the largest city in each state
365
Summary of residuum and enumeration in the canonical
Constitutions of the United States, Australia, and Canada. The
curves represent the canonical Constitutions. The 45° line
indicates the (total) number of enumerated powers in the
canonical Constitution. The residuum powers are represented
as the black bullets. There are 18 enumerations in the US
Constitution compared to 40 in the Australian and 45 in the
Canadian405
The results of the first proxy in the Australia, Canada, and the
United States. The time series for Australia was obtained from
the Australian Bureau of Statistics cat. No. 5204030, series
A2422879T and A2423186V covering the period from 1973
to 2015. The time series for Canada was obtained from Statistics
Canada, the Canadian socioeconomic database, Tables 3800542, 384-0047, and 385-0001, covering the period from
1973 to 2015. The US time series was obtained from the
historical tables of the Office of Management and Budget
(Table 14.1), the White House, for the period from 1973 to
2015407
The time series shows state (or provincial) revenue (in current
prices) net of transfers. The top grey line represents the net
revenues, and the bottom dark grey line represents the transfers.
The time series for Australia was obtained from the Australian
Bureau of Statistics cat. No. 5204030, series A2422879T,
A2423186V, A2519147X, and A2519305V, covering the
period from 1973 to 2015. For Canada, the time series comes
from Statistics Canada, the Canadian socioeconomic database,
Tables 384-0022, 384-0023, and 385-0001 covering the
period from 1973 to 2015. The series for the United States was
obtained from the historical tables of the Office of Management
and Budget (Table 12.2), the White House, for the period from
1973 to 2015
410
Summary of residuum and enumeration in the canonical
Constitutions of the United States, Australia, and Canada. Just
like in Fig. 12.1, the curves represent the canonical
Constitutions. The 45° line indicates the (total) number of
enumerated powers in the canonical Constitution. The
residuum powers are represented as black bullets. The white
circles represent the ‘residuum of powers’ as revised under the
efficient constitution
411

xvi

List of Figures

Fig. 13.1
Fig. 13.2
Fig. 13.3

Signifiers of collapse in the discourse of Hayek, Kohr, and
Jacobs418
The analytical framework showing three types of cities
446
The new definition of the African continent stretches its reach
to the footsteps of Turkey and Iran
464

List of Tables

Table 6.1
Table 6.2
Table 7.1
Table 9.1
Table 9.2
Table 9.3
Table 9.4
Table 11.1

A morphological analysis of policy choices
156
The 2012 HPI ranking. Country area shown as a percentage
of average world country area
167
The payoff matrix for the prisoner’s dilemma showing
absolute payoffs
216
Stylized oscillation between societas and universitas286
Cities A and B with power relative to cities (C, D) in each of
the configurations in Fig. 9.8 under a federal state
299
Cities A and B with power relative to cities (C, D) in each of
the configurations in Fig. 9.8 under a unitary state
299
Payoffs from fusion through war under Fig. 9.8 configurations 300
The area of the six largest States or Territories in the United
States and Australia as a percentage of the total area in each
country359

xvii

