Appendix A: Relevant Provisions of Treaty
on the Functioning of the European Union
on State Aid

Aids Granted by States
Article 107
(ex Article 87 TEC)
1. Save as otherwise provided in the Treaties, any aid granted by a Member State or
through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of
certain goods shall, in so far as it affects trade between Member States, be
incompatible with the internal market.
2. The following shall be compatible with the internal market:
(a) aid having a social character, granted to individual consumers, provided
that such aid is granted without discrimination related to the origin of the
products concerned;
(b) aid to make good the damage caused by natural disasters or exceptional
occurrences;
(c) aid granted to the economy of certain areas of the Federal Republic of
Germany affected by the division of Germany, in so far as such aid is
required in order to compensate for the economic disadvantages caused by
that division. Five years after the entry into force of the Treaty of Lisbon,
the Council, acting on a proposal from the Commission, may adopt a
decision repealing this point.
3. The following may be considered to be compatible with the internal market:
(a) aid to promote the economic development of areas where the standard of
living is abnormally low or where there is serious underemployment, and of
the regions referred to in Article 349, in view of their structural, economic
and social situation;
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(b) aid to promote the execution of an important project of common European
interest or to remedy a serious disturbance in the economy of a Member
State;
(c) aid to facilitate the development of certain economic activities or of certain
economic areas, where such aid does not adversely affect trading conditions
to an extent contrary to the common interest;
(d) aid to promote culture and heritage conservation where such aid does not
affect trading conditions and competition in the Union to an extent that is
contrary to the common interest;
(e) such other categories of aid as may be specified by decision of the Council
on a proposal from the Commission.

Article 108
(ex Article 88 TEC)
1. The Commission shall, in cooperation with Member States, keep under constant
review all systems of aid existing in those States. It shall propose to the latter any
appropriate measures required by the progressive development or by the functioning of the internal market.
2. If, after giving notice to the parties concerned to submit their comments, the
Commission finds that aid granted by a State or through State resources is not
compatible with the internal market having regard to Article 107, or that such aid
is being misused, it shall decide that the State concerned shall abolish or alter
such aid within a period of time to be determined by the Commission.
If the State concerned does not comply with this decision within the prescribed
time, the Commission or any other interested State may, in derogation from the
provisions of Articles 258 and 259, refer the matter to the Court of Justice of the
European Union direct.
On application by a Member State, the Council may, acting unanimously, decide
that aid which that State is granting or intends to grant shall be considered to be
compatible with the internal market, in derogation from the provisions of Article
107 or from the regulations provided for in Article 109, if such a decision is justified
by exceptional circumstances. If, as regards the aid in question, the Commission has
already initiated the procedure provided for in the first subparagraph of this
paragraph, the fact that the State concerned has made its application to the Council
shall have the effect of suspending that procedure until the Council has made its
attitude known.
If, however, the Council has not made its attitude known within 3 months of the
said application being made, the Commission shall give its decision on the case.
3. The Commission shall be informed, in sufficient time to enable it to submit its
comments, of any plans to grant or alter aid. If it considers that any such plan is
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not compatible with the internal market having regard to Article 107, it shall
without delay initiate the procedure provided for in paragraph 2. The Member
State concerned shall not put its proposed measures into effect until this procedure has resulted in a final decision.
4. The Commission may adopt regulations relating to the categories of State aid
that the Council has, pursuant to Article 109, determined may be exempted from
the procedure provided for by paragraph 3 of this Article.

Article 109
(ex Article 89 TEC)
The Council, on a proposal from the Commission and after consulting the European
Parliament, may make any appropriate regulations for the application of Articles
107 and 108 and may in particular determine the conditions in which Article 108
(3) shall apply and the categories of aid exempted from this procedure.

Appendix B: Relevant Competition Provisions
of the Clayton Act

§ 2 Clayton Act, 15 U.S.C. §§ 13(2)
Discrimination in price, services, or facilities
(a) Price; selection of customers
It shall be unlawful for any person engaged in commerce, in the course of such
commerce, either directly or indirectly, to discriminate in price between
different purchasers of commodities of like grade and quality, where either
or any of the purchases involved in such discrimination are in commerce,
where such commodities are sold for use, consumption, or resale within the
United States or any Territory thereof or the District of Columbia or any
insular possession or other place under the jurisdiction of the United States,
and where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or to injure,
destroy, or prevent competition with any person who either grants or knowingly receives the benefit of such discrimination, or with customers of either of
them: Provided That nothing herein contained shall prevent differentials
which make only due allowance for differences in the cost of manufacture,
sale, or delivery resulting from the differing methods or quantities in which
such commodities are to such purchasers sold or delivered: Provided, however, That the Federal Trade Commission may, after due investigation and
hearing to all interested parties, fix and establish quantity limits, and revise the
same as it finds necessary, as to particular commodities or classes of commodities, where it finds that available purchasers in greater quantities are so
few as to render differentials on account thereof unjustly discriminatory or
promotive of monopoly in any line of commerce; and the foregoing shall then
not be construed to permit differentials based on differences in quantities
greater than those so fixed and established: And provided further, That nothing
herein contained shall prevent persons engaged in selling goods, wares, or
merchandise in commerce from selecting their own customers in bona fide
transactions and not in restraint of trade: And provided further, That nothing
© Springer International Publishing Switzerland 2016
R. Abeyratne, Competition and Investment in Air Transport,
DOI 10.1007/978-3-319-24372-6

227

228

Appendix B: Relevant Competition Provisions of the Clayton Act

herein contained shall prevent price changes from time to time where in
response to changing conditions affecting the market for or the marketability
of the goods concerned, such as but not limited to actual or imminent deterioration of perishable goods, obsolescence of seasonal goods, distress sales
under court process, or sales in good faith in discontinuance of business in the
goods concerned.
(b) Burden of rebutting prima-facie case of discrimination
Upon proof being made, at any hearing on a complaint under this section, that
there has been discrimination in price or services or facilities furnished, the
burden of rebutting the prima-facie case thus made by showing justification
shall be upon the person charged with a violation of this section, and unless
justification shall be affirmatively shown, the Commission is authorized to
issue an order terminating the discrimination: Provided, however, That nothing herein contained shall prevent a seller rebutting the prima-facie case thus
made by showing that his lower price or the furnishing of services or facilities
to any purchaser or purchasers was made in good faith to meet an equally low
price of a competitor, or the services or facilities furnished by a competitor.
(c) Payment or acceptance of commission, brokerage, or other compensation
It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to pay or grant, or to receive or accept, anything of value as a
commission, brokerage, or other compensation, or any allowance or discount
in lieu thereof, except for services rendered in connection with the sale or
purchase of goods, wares, or merchandise, either to the other party to such
transaction or to an agent, representative, or other intermediary therein where
such intermediary is acting in fact for or in behalf, or is subject to the direct or
indirect control, of any party to such transaction other than the person by
whom such compensation is so granted or paid.
(d) Payment for services or facilities for processing or sale
It shall be unlawful for any person engaged in commerce to pay or contract for
the payment of anything of value to or for the benefit of a customer of such
person in the course of such commerce as compensation or in consideration for
any services or facilities furnished by or through such customer in connection
with the processing, handling, sale, or offering for sale of any products or
commodities manufactured, sold, or quality, and quantity; to sell, or contract
to sell, goods in any part of the United States at prices lower than those exacted
by said person elsewhere in the United States for the purpose of destroying
competition, or eliminating a competitor in such part of the United States; or,
to sell, or contract to sell, goods at unreasonably low prices for the purpose of
destroying competition or eliminating a competitor.
Any person violating any of the provisions of this section shall, upon conviction
thereof, be fined not more than $5000 or imprisoned not more than 1 year, or both.
Cooperative association; return of net earnings or surplus, 15 U.S.C. § 13b
Nothing in sections 13 to 13b and 21a of this title shall prevent a cooperative
association from returning to its members, producers, or consumers the whole, or
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any part of, the net earnings or surplus resulting from its trading operations, in
proportion to their purchases or sales from, to, or through the association.
Exemption of non-profit institutions from price discrimination provisions,
15 U.S.C. § 13c
Nothing in sections 13 to 13b and 21a of this title, shall apply to purchases of
their supplies for their own use by schools, colleges, universities, public libraries,
churches, hospitals, and charitable institutions not operated for profit.

§ 3 Clayton Act, 15 U.S.C. § 14
Sale, etc., on agreement not to use goods of competitor It shall be unlawful for any
person engaged in commerce, in the course of such commerce, to lease or make a
sale or contract for sale of goods, wares, merchandise, machinery, supplies, or other
commodities, whether patented or unpatented, for use, consumption, or resale
within the United States or any Territory thereof or the District of Columbia or
any insular possession or other place under the jurisdiction of the United States, or
fix a price charged therefor, or discount from, or rebate upon, such price, on the
condition, agreement, or understanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery, supplies, or other commodities of a competitor or competitors of the lessor or seller, where the effect of
such lease, sale, or contract for sale or such condition, agreement, or understanding
may be to substantially lessen competition or tend to create a monopoly in any line
of commerce.

Appendix C: The Sherman Antitrust Act (1890)

Section 1. Trusts, etc., in restraint of trade illegal; penalty
Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to be illegal shall be deemed guilty of a
felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprisonment
not exceeding 3 years, or by both said punishments, in the discretion of the court.
Section 2. Monopolizing trade a felony; penalty
Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed guilty
of a felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprisonment
not exceeding 3 years, or by both said punishments, in the discretion of the court.
Section 3. Trusts in Territories or District of Columbia illegal; combination
a felony
Every contract, combination in form of trust or otherwise, or conspiracy, in restraint
of trade or commerce in any Territory of the United States or of the District of
Columbia, or in restraint of trade or commerce between any such Territory and
another, or between any such Territory or Territories and any State or States or the
District of Columbia, or with foreign nations, or between the District of Columbia
and any State or States or foreign nations, is declared illegal. Every person who
shall make any such contract or engage in any such combination or conspiracy,
shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by
fine not exceeding $10,000,000 if a corporation, or, if any other person, $350,000,
or by imprisonment not exceeding 3 years, or both said punishments, in the
discretion of the court.
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Section 4. Jurisdiction of courts; duty of United States attorneys; procedure
The several district courts of the United States are invested with jurisdiction to
prevent and restrain violations of sections 1–7 of this title; and it shall be the duty of
the several United States attorneys, in their respective districts, under the direction
of the Attorney General, to institute proceedings in equity to prevent and restrain
such violations. Such proceedings may be by way of petition setting forth the case
and praying that such violation shall be enjoined or otherwise prohibited. When the
parties complained of shall have been duly notified of such petition the court shall
proceed, as soon as may be, to the hearing and determination of the case; and
pending such petition and before final decree, the court may at any time make such
temporary restraining order or prohibition as shall be deemed just in the premises.
Section 5. Bringing in additional parties
Whenever it shall appear to the court before which any proceeding under section
4 of this title may be pending, that the ends of justice require that other parties
should be brought before the court, the court may cause them to be summoned,
whether they reside in the district in which the court is held or not; and subpoenas to
that end may be served in any district by the marshal thereof.
Section 6. Forfeiture of property in transit
Any property owned under any contract or by any combination, or pursuant to any
conspiracy (and being the subject thereof) mentioned in section 1 of this title, and
being in the course of transportation from one State to another, or to a foreign
country, shall be forfeited to the United States, and may be seized and condemned
by like proceedings as those provided by law for the forfeiture, seizure, and
condemnation of property imported into the United States contrary to law.
Section 6a. Conduct involving trade or commerce with foreign nations
Sections 1–7 of this title shall not apply to conduct involving trade or commerce
(other than import trade or import commerce) with foreign nations unless:
(1) such conduct has a direct, substantial, and reasonably foreseeable effect—
(A) on trade or commerce which is not trade or commerce with foreign nations,
or on import trade or import commerce with foreign nations; or
(B) on export trade or export commerce with foreign nations, of a person
engaged in such trade or commerce in the United States; and
(2) such effect gives rise to a claim under the provisions of sections 1–7 of this title,
other than this section. If sections 1–7 of this title apply to such conduct only
because of the operation of paragraph (1)(B), then sections 1–7 of this title shall
apply to such conduct only for injury to export business in the United States.
Section 7. “Person” or “persons” defined
The word “person”, or “persons”, wherever used in sections 1–7 of this title shall be
deemed to include corporations and associations existing under or authorized by the
laws of either the United States, the laws of any of the Territories, the laws of any
State, or the laws of any foreign country.
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