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Abstract

Background All medical specialties have an inherent intrinsic risk of malpractice lawsuits. Radiodiagnosis is also not
averse to this risk as it involves making decisions under uncertain situations which determine patient management.

Main body There is an increasing trend of malpractice lawsuits against the radiologist due to the increased involve-
ment of the radiologist in the management of the patient and the ever-increasing reliance of the referring physician
on the radiologist for making a diagnosis and guiding management. These lawsuits commonly occur due to patient
mismanagement and lack of communication. In this article, we overview the medical malpractice law and the causes

consequences of these lawsuits.

radiologist to protect himself from malpractice litigation.

of litigations against radiologists. This paper also reviews the ways by which a radiologist can reduce the risks and
Conclusion Awareness of the main medico-legal issues and insurance in the radiology field is very important for the
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Background

Over the last decade, radiology has become an integral
part of the management of patients. This has led to new
duties and liabilities related to diagnosis as well as inter-
ventional procedures. 4% of radiological interpretations
have errors [1]. Many errors are small or are corrected
before patient care. However, with increasing caseloads
many errors still occur which affect patients and lead to
malpractice lawsuits. Improper patient management or
miscommunication between patient-physician due to
these errors are the communist cause of medical mal-
practice lawsuits. Knowledge of state and federal laws
can help the physician and the radiologist in managing
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complications arising from the errors. In this review arti-
cle, we report the common reasons for lawsuits against
radiologists and their legal consequences. We also high-
light the present rules regarding radiological malpractice.
Finally, we review the advice provided in multiple pub-
lished literature for reducing the risk of malpractice [2]
(Figs. 1 and 2).

Main text

Common causes of malpractice

A US-based study [3] revealed that the commonest cause
of lawsuits against radiologists was an error in diagnosis
(14.83 claims per 1000 person-years) rather than a delay
in diagnosis. The next commonest cause was complica-
tions during a procedure and miscommunication with
the patient or their doctors. Among body parts, breast-
related imaging findings were the most frequent reason
for incorrect diagnoses and lawsuits. In interventional
radiology, vascular injuries were the commonest cause of
lawsuits. Miscommunication with either treating doctors
or patients was the least frequent cause of malpractice
lawsuits.
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Fig. 1 Error in radiology diagnosis: normal median Occipital fissure
misdiagnosed as fracture of occipital bone
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Fig. 2 Error in radiology diagnosis: right sided aortic arch
misdiagnosed as normal chest radiograph

A European study reported a frequency of 44 per 1000
cases of malpractice lawsuits annually with the total inci-
dence ranging between 3.6 and 12.6% depending on the
European country [4]. Most of them involved interven-
tional radiological procedures. Among the procedures,
vascular injuries followed by injury due to needle biop-
sies were the commonest cause of lawsuits. The com-
monest body parts for diagnostic errors were the bones
(44.5%), breast (25.8%), chest (11.4%), and lastly the
abdomen (8.3%) [4].
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A retrospective study in England similarly showed
that the commonest cause of a lawsuit was an incorrect
or delayed diagnosis of cancer, out of which the majority
were related to breast imaging [5].

A Dutch study had similar findings and stated that
missed breast cancer by the breast radiologist was the
commonest cause of malpractice lawsuits [6].

A study in Germany [7] also showed that missed find-
ings on radiography, mammography, and angiography
were the commonest cause of a lawsuit leading to civil
(30%) and criminal convictions (5.5%).

Different laws in different countries influence the radi-
ology practice and the outcome of the litigations.

Malpractice laws

Medical malpractice is defined as a disregard for the
guidelines to provide ethical and correct care to the
patients. Medical negligence, on the other hand, is a fail-
ure to maintain certain standards [1].

In the United States, medical malpractice is under the
authority of the states and not the federal government.
It is the state which determines the rules leading to dif-
ferent rules in different states of the country [3]. In the
United States, medical malpractice law comes under a
general law called “tort law” which is a combination of
legislative enactment and common law principles. It is
derived from the English common law and is the basis of
jurisprudence in the United States and other common-
wealth countries [5].

In the United Kingdom jury trials are less common
however, the legal handling of medical lawsuits is like the
USA. The National Health System Litigation Authority
(NHSLA) coordinates claims against radiologists in the
British National Health System.

In European countries like Italy, malpractice law-
suit is not under a “tort law” but under civil and penal
regulations. Tort actions are civil claims by the patient
for actions of the doctor who commits the tortuous act
that causes a loss or harm to the patient. Physicians and
radiologists come under both civil as well as criminal
persecution. In Germany, it is the mediation boards com-
prising of experts of the German Physicians’ Guild that
handle such cases. German courts are stricter than the
rest of Europe.

The general procedure is that the “plaintiff” must prove
that they were in care of the physician being charged. The
principle is that radiologists have an obligation to their
patients.

Another important lawsuit is the proof of “the stand-
ard of care” applied or not applied by the radiologist.
Standard of care is “the watchfulness, caution, and pru-
dence that a reasonable person in the circumstances
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would exercise. Failure to meet the standard of care is
called negligence”

The next step is to provide evidence that the radiolo-
gist had provided substandard care and it caused the
injury.

The expert witnesses chosen are also important and
often decide the decision on the lawsuit. An expert wit-
ness experienced in the type of radiological exam or
interventional procedure subject to the malpractice claim
is very important. His role is of utmost importance as he
replaces the judge’s lack of radiological knowledge and
thus is “the bridge” between medicine and law.

In India, radiologist are held responsible under the
Consumer Protection Act in Civil suit consumer court.
Doctors are considered ‘service providers’ and patients
are considered ‘consumers’ This the civil remedy where
compensation is sought as a relief. Case of Criminal Neg-
ligence is filed under Section 304A of the Indian Penal
Code that deals with death due to negligent and rash
act. Punishment is 2 years imprisonment or fine or both.
Case against radiologists can also be registered in Medi-
cal Council to warn, suspend or revoke their license. In
addition, radiologists also are responsible to not disclose
the gender of the fetus under the Pre-natal Diagnostic
Techniques (Regulation and Prevention of Misuse) Act
(PNDT Act). This is a law enacted to prevent female feti-
cide [38].

Protection from malpractice litigation

The easiest and best way is to follow the maximum possi-
ble standard of care, improve communication skills with
patients, and get insured.

New York appeals court defines the standard of care
as: The law requires a physician to possess the skill and
learning which is possessed by the average member of the
medical profession... and to apply that skill and learning
with ordinary reasonable care. He is not liable for a mere
error in judgment, provided he does what he thinks is best
after a careful examination. He does not guarantee a good
result 8, 9].

The guidelines published by the Radiological Society of
North America (RSNA), American College of Radiology
(ACR), European Society of Radiology (ESR), and other
such reputed societies need to be strictly followed by the
radiologist. Patient checklists for interventions need to
be completed before and after all procedures. Standard-
ized training and continued medical education need to
be undertaken by the radiologist to keep him up to date
with the latest guidelines and standards of care. Also, the
radiologist should always ask for help or refer the physi-
cian to another colleague if he has any doubts while per-
forming a diagnostic or interventional procedure.
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Preventing miscommunications

Whang et al. [3] state that communication failure was a
frequent cause of radiology lawsuits. Failure to suggest
additional investigations was the next common cause.

The main types of communication with the patient
that can get the radiologist into trouble are convey-
ing bad news, informed consent, and admitting medi-
cal errors. All information as to the purpose and nature
of the intervention as well as its consequences and risks
should be provided to the patient. After that written
informed consent should be taken with the patient given
the freedom to withdraw consent at any time. Consent
cannot be taken from a minor or mentally disabled adult.
A legally adequate informed consent is one in which the
right information is provided to the patient so that they
can take an independent decision. An understandable
language should be used to make sure the patient agrees
with its outcome despite knowing all the risks.

Regarding giving bad news to the patient the radiologist
often focuses on technical terms placing little importance
on the emotional factors of the patient, his values, and
wishes. Physicians are not perfect at presenting informa-
tion correctly many times. The patient should be given
full explanation regarding the procedural complexity and
its limits before explaining the reason for the error. Body
language displaying empathy is also very important.

Another significant matter is the communication with
referring physicians and colleagues. A correct formal
report plays a significant part in this. Apart from the
structure of the report, it is very important to proofread
the report to avoid typing errors or dictaphone errors.
As per the American College of Radiology, a radiolo-
gist’s report should include demographics, gender, clini-
cal information, clinical issues, comparison studies,
limitations, findings, and overall impression [10]. Abbre-
viations should be avoided. Non-standard abbreviations
should never be used. Numeric dating should be avoided
as it can confuse. For example, “10/6” means October 6 in
the United States but may mean 10 June elsewhere. Perti-
nent negatives should be included in the report [11]. For
example, fracture findings should also talk about callus
formation and intra-articular extension. Hedge vocabu-
lary should be avoided. Some of the examples include
apparent, obvious, possible, borderline, doubtful, sus-
pected, indeterminate, gross, no significant, probable,
nonspecific, equivocal, and vague. Quantitative adjec-
tives like small, tiny, moderate, gross, severe, and add
prominently should be avoided [12]. Ideally, the top dif-
ferential diagnosis should be listed in the impression and
then the most likely one should be highlighted. Appropri-
ate follow-up recommendations should be included at
the end of the report. The use of disclaimers is not pro-
tective in litigation [13-20]. An error during reporting
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resulting in patient injury can lead to a legal battle despite
using disclaimers. For example, the disclaimer “5%-10%
of cases of fractures are missed on radiographs” leads to
questions such as “How did you arrive at the 5%—10%
range?” and “Have there been any studies at your hospital
to see if your target population matches the study sam-
ple population?” Still, disclaimers are helpful in certain
situations; for example, if a clinician orders a fetal con-
genital anomaly scan, it may be helpful to point out in
the report that not every imaging study can identify all
congenital anomalies. Phrases describing the suboptimal
nature of the study should include not only the reason for
the suboptimal nature of the study but also how much it
leads to incomplete interpretation. It is also significant
to mention how to rectify the suboptimal images and
repeat studies should be advised if the region of interest
is involved. An addendum is a revision made to a previ-
ous report and should include the date, time, and signa-
ture of the radiologist making the addendum. It should
begin with the statement “This addendum supersedes the
prior report dated [date]” The radiologist who created
the initial report should ideally dictate the addendum. In
his absence, the addendum can be provided by another
radiologist. If another radiologist is taking ownership
of the report, then he should ideally rewrite the entire
report in his own language rather than just creating an
addendum. If interpretation or re-interpretation of an old
study is requested, then the radiologist should specify the
same in the initial part of the report. Re-communication
of the important findings is still required to the referring
physician or patient despite the study being old [15, 21—
27]. In case of a complex report, the radiologist should
consult colleagues for a second look. The name of the
colleague and the references should be included in the
report. Sometimes radiology reports should be tailored
according to the target audience. Simple language should
be used whenever possible however medical terminology
should be strictly followed.

Any conversation in person or by telephone with the
referring doctor should be properly documented. Con-
fidentiality is another topic that needs to be taken seri-
ously by the radiologist, especially when dispatching
reports outside the hospital. Patients’ images should be
anonymized if they are used for teaching or research
purposes [28-34]. Digital privacy should be given at
most importance due to the easy nature of these data
being transferred. A digital signature, authentication, and
encryption it's mandatory for all online data regarding
the patient.

Liability insurance
Various malpractice policies exist in different countries.
The radiologist who signs a contract with the insurance
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company should read every contract carefully before giv-
ing his consent. There are two types of liability insurance
available: occurrence and claim made.

A professional liability insurance policy only covers
claims of malpractice reported during the policy period,
irrespective of when the medical service was adminis-
tered. If a lawsuit is filed after the expiry date of the pol-
icy, then the policy will not pay for the lawsuit unless an
extra premium is paid for “tail coverage”

“Occurrence” basis means that policy covers claims
of alleged malpractice that occurred during the policy
period, irrespective of when the lawsuit was filed. In most
of the cases insurance does not cover the criminal prose-
cution. The radiologist should consider very carefully the
insurance carrier he chooses and the amount of malprac-
tice coverage he pays for in his premium. The insurance
application should be read thoroughly and accurately. A
copy of the insurance coverage should always be kept by
the insured radiologist. All terms of coverage or exclu-
sion should be verified before signing the insurance pol-
icy document [35-37].

Role of Al in decreasing malpractice in radiology

Artificial intelligence can reduce the time radiologist have
to spend on easy cases allowing them more time to con-
centrate on the complex cases that demand more atten-
tion. This not only increases the speed of the radiologist
but also increases his accuracy for complex cases. Artifi-
cial intelligence can also act as a safety net by indicating
areas that have been missed by the radiologist. It can also
increase the confidence level by confirming the abnor-
mal findings reported by the radiologist. It has also been
found that the jurors that judge the medico-legal cases
are more in favor of those radiologist who have utilized
artificial intelligence-based tools to double check their
reports. Also, contrary to common perception patients
are less averse to radiologist who have utilized artificial
intelligence to check their report.

Jonathan L. Mezrich, MD, a radiologist at Yale Univer-
sity School of Medicine’s Department of Radiology and
Biomedical Imaging in New Haven, Conn., noted: “Keep
up to date on and use available technology. If a finding is
easily located with the aid of computer-aided detection
or dual-energy sequences and your facility has access to
those, not using this technology may be hard to sell to a
jury [39]”

Conclusions

Radiology is increasingly getting involved in patient man-
agement and thus in the “duty of care” Increasing scru-
tiny for medical errors is also becoming increasingly
common in many countries. Knowledge about the main
medico-legal issues and insurance in the radiology field is
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very important for the radiologist to protect himself from
malpractice litigation.
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