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Abstract

Background: Mental health professionals (MHP) working in court-mandated treatment settings face ethical dilem-
mas due to their dual role in assuring their patient’s well-being while guaranteeing the security of the population.
Clear practical guidelines to support these MHPs’ decision-making are lacking, amongst others, due to the ethical
conflicts within this field. This qualitative interview study contributes to the much-needed empirical research on how
MHPs resolve these ethical conflicts in daily clinical practice.

Methods: 31 MHPs working in court-mandated treatment settings were interviewed. The interviews were semi-
structured and our in-depth analysis followed the thematic analysis approach.

Results: We first outline how mental health professionals perceive their dual loyalty conflict and how they describe
their affiliations with the medical and the justice system. Our findings indicate that this positioning was influenced by
situational factors, drawing the MHPs at times closer to the caring or controlling poles. Second, our results illustrate
how participating MHPs solve their dual loyalty conflict. Participants considered central to motivate the patient, to see
the benefits of treatment and its goals. Further, transparent communication with patients and representatives of the
justice system was highlighted as key to develop a trustful relationship with the patient and to manage the influences
from the different players involved.

Conclusions: Even though individual positioning and opinions towards dealing with the influences of the justice
system varied, the results of our research show that, in spite of varying positions, the underlying practice is not very
different across participating MHPs. Several techniques that allow developing a high-quality therapeutic alliance with
the patient are key elements of general psychotherapy. Transparency appears as the crucial factor when communicat-
ing with the patient and with representatives of the justice system. More specifically, patients need to be informed
since the beginning of therapy about the limits of medical confidentiality. It is also recommended to develop guide-
lines that define the level of detailed information that should be disclosed when communicating with the authorities
of the justice system.

Keywords: Dual role, Dual loyalty, Triangular relationship, Prison, Offender, Qualitative, Therapeutic alliance,
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that involves them, their patients, and the judicial system
[1, 2]. The work of the MHPs is not only to care for the
patient’s mental health but also to assure public secu-
rity. Hence, they play a double role, which forces them to
find a balance between the individual patient’s rights and
ensuring the safety of the general population [3]. Con-
sequently, they face moral dilemmas towards ensuring
the rights of their patients within a healthcare setting as
well as caring for the welfare of the public who may be
harmed should their patient be released into the commu-
nity—which we refer to as dual loyalty conflicts—in their
daily practice [1].

Different dual loyalty conflicts arise depending on the
mental health professional’s task. The first distinction can
be made between forensic mental health professionals
acting as experts at court proceedings and clinicians in
therapeutic roles. It is argued that these professional roles
result in differing ethical conflicts and therefore require
separate ethical guidelines [4]. For instance, in the thera-
peutic context, principles such as beneficence and non-
maleficence apply to the patient-physician relationship, in
prison as much as in the community [5]. Appelbaum [6]
argues that these concepts can not be applied to forensic
assessments in court proceedings. In contrast, he consid-
ers the principles of truth telling and respect for persons
should be the ethical underpinnings. As different set of
norms apply to different roles, it is recommended that
the roles should be strictly separated to different profes-
sionals [7]. Further, even though similar principles apply
to the physician—patient relationship in the therapeutic
context, mental health professionals working in the crim-
inal justice system face certain role conflicts. Bonner and
Vandecreek [8] named typical scenarios such as being
asked to alter clinical evaluations, to release confiden-
tial information, or to house an incarcerated person in
segregation for “psych review” Further, court-mandated
treatment settings present a specific challenge to men-
tal health professionals because their role to treat and to
evaluate subside. This paper focuses on the ethical dilem-
mas that arise in court-mandated treatment settings for
persons deprived of liberty, which will be discussed in
more detail in the following paragraphs.

Dual loyalty conflicts have the potential to compro-
mise a mental health professional’s behavior but also to
infringe on the human rights of the patients undergo-
ing treatment [9]. In fact, mandated treatment settings
have repeatedly been criticized for violations of patient’s
rights [3, 10]. A violation that is often mentioned refers to
medical confidentiality, which is broken when health pro-
fessionals share information with representatives of the
justice system. In particular, it must be possible for the
supervisory authority to review the therapeutic proce-
dure or the progress achieved. For this control function,
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which is ultimately also exercised in the patient’s interest,
the reports made for the review are of great importance,
but these reports could contain confidential information.

The way in which confidentiality is handled by men-
tal health professionals in the correctional context var-
ies from a complete break of it to almost no information
sharing [11]. This contrast is found not only in daily prac-
tice but also in international guidelines. It is true that
the majority of international guidelines recommend that
healthcare should be provided in complete loyalty to the
mandated patients (see [12]); however, several guidelines
such as those of Physicians for Human Rights [13] and
the Penal Reform International [14] state that, if the role
conflict is previously explained to the patient, then it is
morally and legally acceptable to break confidentiality.
In the same line, a qualitative study conducted in Swit-
zerland found that mental health professionals regularly
inform their patients that confidentiality will be breached
when care is provided within the context of a court-
ordered therapy [15, 16].

In practice, the field of forensic psychiatry is subject to
sets of norms that emanate from two distinct state insti-
tutions—the health and judicial system. These two sets
of norms use different nomenclatures and therefore they
are incommensurable. This is particularly true, as pointed
out by Lau and Sachs [17], when one tries to apply the
principle of medical confidentiality in court-mandated
settings. Confronted with this problem, therapists would
take advantage of a harmonized set of guidelines to be
applied in court-mandated settings.

In fact, what is under debate is which guiding princi-
ples should be applied within this context. In the same
spirit, experts have pointed out the lack of shared under-
lying normative ethical guidelines [1, 18], formalized
training, and institutional mechanisms to guide mental
health professionals in dealing with potential conflicts of
interests [9]. In particular, Niveau and Welle [1] consider
that the field of forensic psychiatry has two conflicting
ethics, meaning that the MHP’s behavior is influenced
by moral principles originating from the two distinct
state institutions, and no clear directives on how to solve
their incompatibilities (please see for example [1, 6] for
a detailed discussion of the ethical clash). In sum, it is
widely known that mental health professionals work-
ing in mandated treatment settings regularly face ethical
dilemmas, and that there is no clear guidance to support
their decision-making.

Despite these controversies, mandated treatments are
still common practice in at least 75 jurisdictions across
the world [3]. In Switzerland, as the criminal code has a
system of measures for dangerous and mentally ill per-
sons, the number of ill individuals sentenced to mandated
treatments is necessarily higher than in countries that
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consider them as criminally irresponsible and treat them
outside the criminal justice system. At the same time, it is
a particularly interesting location for forensic psychiatry,
as the perceived set of norms linked to this profession are
supposed to be drastically different between the French-
and German-speaking language regions [19]. In terms of
a potential violation of the patient’s rights by disclosing
information about the treatment, practitioners from the
French speaking region feel that they are bound to the
patient only, while clinicians from the German-speaking
region are more closely affiliated with the justice system.
Thus, a crack is running through forensic and correc-
tional practice [20] which is thought to show itself clearly
at the language barrier. However, this difference could be
due to a different ideology (Weltanschauung), which can
be traced back to the differences in the catholic and the
protestant ethics, famously identified by Weber [21]. The
protestant work ethic can be perceived in the alignment
of most German speaking practitioners with the criminal
justice system, while the French speaking ones choose
the side of the patient, in what can be seen as an anal-
ogy of the position of both ethics toward the poor and
the State. In that perspective, the “Catholic principle of
tolerating a lesser evil for the sake of a greater good” [22]
seems to justify hiding information to the criminal justice
system in order to protect the patient.

Regardless of the causes of these different approaches,
mental health professionals face dual loyalty issues in
their daily practice. Little is known about the strate-
gies they use to deal with these conflicts. The aim of
this qualitative interview study is to start filling that gap
by investigating the way in which Swiss mental health
care professionals perceive and resolve the dual loyalty
conflict.

Methods

This article follows the “Journal article reporting guide-
lines” for qualitative research by [23]. Further, we follow
the recommendation of Tran, Baggio [24] and describe
the population at stake with terminologies such as “per-
son with mental health condition living in detention” or
“incarcerated person with mental health condition’, they
are used interchangeably.

Study design

This qualitative study is part of a larger Swiss-wide
research project on mental health of older persons in
detention (Agequake in Prisons —second part). As part of
that project, we not only gathered qualitative data from
mental health professionals (described below) but also
from older incarcerated persons, as well as quantitative
information on their mental health condition from medi-
cal records and standardized surveys. As older persons in
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prison are a minority and there is little data on the men-
tal health of this population [25], the overall goal of the
qualitative data collection was to gain insights into their
experiences on aging in prison, living with a mental dis-
orders, and their perspectives on prison mental health
care. As these are complex social processes that we, to
date, know little about, we applied an explorative quali-
tative approach to capture these social phenomena. TW
and BE conceptualized the research project. Both have
many years of research experience on the topic of older
incarcerated persons as well as in employing qualitative
methodology [15, 16, 26-28]. Two research assistants
completing their doctoral education conducted the inter-
views. They were trained in qualitative data collection
and received supervision throughout the data collection
process. Ethics approval was obtained from the regional
ethics committee (Ethikkommission Nordwest- und Zen-
tralschweiz) and from the local ethics committees.

Data collection

Face-to-face interviews were conducted between April
2017 and January 2018 with mental health care profes-
sionals working with incarcerated persons. We applied
convenience and purposive sampling in order to include
opinions from professionals with diverse backgrounds.
We included mental health professionals with a back-
ground in mental health (psychiatry, psychology, and
psychiatric nursing) working with incarcerated patients
and a minimum of 10 years work experience. We con-
tacted MHPs working at psychiatric clinics that house
forensic units and forensic psychiatric services that pro-
vide mental health care to correctional institutions (for
more details on the study recruitment procedures, see
Table 1). Data analysis was conducted along the on-going
data collection. Thus, we were able to identify when data
saturation was reached and were able to include more
participants if needed. We identified data saturation
applying the principles presented by [29]; the ability to
obtain additional new information has been attained, fur-
ther coding is no longer feasible, there is enough infor-
mation to replicate the study.

We completed 31 interviews in the three major lan-
guage regions (German, French, and Italian speaking). At
the time of data analysis, we decided to exclude the two
participants from the Italian speaking part of the country
since they were not involved in providing mental health
care. This resulted in 29 interviews with mental health
professionals with experience in the treatment of persons
with mental health conditions living in detention. Please
see Table 1 for details on the study recruitment process
and participant characteristics.

All participants were first contacted via email or phone,
then they received information about the study and the
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Table 1 Participant characteristics
German speaking French speaking Italian speaking Total
language region language region language region

Recruitment scheme

Mental health professionals invited for partipation N=35 N=31 N=2 N=68

Mental health professionals declined N=19 N=18 N=0 N=37

Mental health professtionals participated N=16 N=13 N=2 N=31

Response

Rate: 45.6%

Participant characteristics (N=29; 2 excluded from analysis)

Sex

Female N=3 N= N=7

Male N=13 N= N=22

Professional background

Psychology N=5 N=1 Excluded from N=6

analysis

Psychiatry N=11 N= =

Psychiatric nursing N=0 N= =

Institutional context

Forensic-psychiatric institutions 4 1 N=

Psychiatric-psychological saervices 3 N=

informed consent form by email before the interview, and bationt

finally they were interviewed personally by the research-
ers. At the scheduled time and place of the personal
interview, the researchers explained again the purpose
of the study, specified that all data was treated confiden-
tially and reminded that refusal to participate was possi-
ble at any time. Thereafter, written informed consent was
obtained. There was no compensation provided for study
participation.

An interview guide developed for the purpose of this
study guided the discussions with the study partici-
pants (see Additional file 1 for the full semi-structured
interview guide). The open-ended questions within this
interview guide covered topics on mental health care in
prisons while specifically probing on role conflicts and
dual loyalty issues that are inherent to the position of a
mental health care professional providing court-man-
dated treatments. Opinions on the dual loyalty conflict
were additionally encouraged through the use of an elici-
tation technique, which consisted in asking the mental
health professionals to position themselves using a coin
within a triangle that we constructed to represent this
conflict (see Fig. 1. Elicitation technique on dual loy-
alty conflict). The use of this triangle graphic reflects
the idea of the dual loyalty that they may perceive: (a)
between them being agents of the healthcare system
towards patients who are mandated to seek therapy, and
(b) between their patients and the society (judicial side)
(see 1). Therefore, the dual-role conflict is a result of this

Medical System Justice System

Fig. 1 Elicitation technique

triangular relationship as the clinician has to take up two
roles: treating the patient to ensure his rehabilitation into
the community and evaluating the patient’s risk to the
society, thereby enabling the justice system to continue
incarcerating the patient. Both roles come with different
sets of norms, which at times, can be contradictory from
the perspective of a healthcare personnel. Further, we did
not define our understanding of the triangle to the par-
ticipants but targeted at eliciting their perception of this
triangle. Hereby, we aimed at shedding light into their
personal understanding of dual loyalty conflicts and their
actions taken from this. They were specifically asked to
reflect on inpatient involuntary treatment orders and to
separate this from other kinds of mental health treat-
ments with incarcerated persons.
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The interviews took place in person and were con-
ducted by two research assistants (either HM or SH).
They were trained in qualitative interview techniques
and were working on their doctoral degree at the time
of interviews. Interviewer and participant met the first
time on the day of the interview, thus, there was no
relationship prior to data collection. Only one inter-
view meeting took place with each participant and no
repeat interview was done. Interviews were held in the
language spoken by the participant, either French, Ger-
man or Swiss German. Thereafter the interviews were
transcribed verbatim in the language of the interview,
except for Swiss German interviews, which were tran-
scribed in Standard German. Swiss German is a spoken
dialect and it is common practice to use Standard Ger-
man in writing. The interview length ranged from 48 to
90 min, with an average of 67 min. All interviews were
audio-recorded upon the consent of the participant and
transcribed verbatim, paying particular attention to the
anonymization of the information collected.

Context of court-mandated treatment settings

In light of our analysis, it is important to outline the
Swiss correctional context to illustrate potential areas in
which mental health professionals might be affected by
dual loyalty conflicts.

The Swiss Criminal Code (SCC) distinguishes between
custodial sentences and so-called “measures”. If the crime
stands in connection with a severe mental disorder, a per-
son can be sentenced to a “therapeutic measure” on the
basis of a thorough forensic psychiatric assessment (Art.
59 ff. Swiss Criminal Code (SCC)). According to the law,
a therapeutic measure can be pronounced only if it can
be expected that this sentence will divert the person from
committing new offenses related to the mental disorder
diagnosed in the assessment. Although responsibility is
usually diminished or abolished when the above-men-
tioned criteria is met, this is not a sine qua non condition
for the judge to order a therapeutic measure.

Adults can be sentenced to inpatient psychotherapeu-
tic treatment to treat mental health issues (Art. 59 SCC)
or substance use disorders (Art. 60 SCC) or outpatient
treatment (Art. 63 SCC). A person is sentenced to a secu-
rity measure (Article 64 SCC) when the mental health
illness connected with the crime is considered especially
severe and potentially ‘untreatable’ In these cases, issues
related to treatment remain in the background, the main
concern being public safety.

Key differences in relation to mental health care
between Swiss custodial sentences and measures are
related to placement, treatment, and release condi-
tions. First, persons convicted to a custodial sentence are
housed in correctional institutions, which include open
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and closed regimes. Persons sentenced to inpatient thera-
peutic measures should be placed in so-called “thera-
peutic measures centers” or forensic-psychiatric units or
institutions. An outpatient therapeutic measure can take
place either in the community or in a correctional institu-
tion. In reality, they are often placed in ordinary correc-
tional institutions due to the lack of specialized facilities,
especially in the French and Italian speaking areas of
the country. Second, treatment conditions for persons
sentenced to a custodial sentence should follow similar
standards as in the community (e.g. in relation to medical
confidentiality). Persons sentenced to a measure receive
mandatory treatment, which is thus involuntary. Fur-
ther, medical confidentiality is limited as the authorities
expect regular reports on the person’s mental condition
and therapy progress. Third, persons sentenced to a cus-
todial sentence have a definite end-date to their impris-
onment while a person sentenced to a “measure” has no
definite end date. The reason is that even though these
measures are time-limited, they can be prolonged repeat-
edly (with the exception of Art. 60 SCC, which can only
be prolonged once). Their release depends on their men-
tal health and their progress in therapy, which includes
their risk of reoffending.

Psychotherapy sessions with persons mandated to sta-
tionary treatment take place within the institution. The
fact that a mental health professional works in prison can
be seen as a reason enough for a patient to doubt his or
her professional independence. Further, mental health
care professionals are through their physical ties in touch
with other professionals. Depending on the setting, the
extent and types of interactions with other profession-
als vary. For instance, mental health care professionals
working in a forensic-psychiatric institution will be part
of the team and in regular exchange. Others who work in
a correctional institution might only “come in” for psy-
chotherapy session and might not be part of the team.
Their exchange with other prison staff will therefore be to
a lesser extent. The treating mental health professionals
have to provide at least yearly a report on their patient’s
mental health and therapy progress to the authorities.
Their relation with the authorities might range from
sending a written report to the authorities to personal
encounters with the person responsible. For instance,
in some parts of the German speaking language region,
the authorities participate at yearly treatment planning
conferences, during which also the patient is also being
heard. Thus, dual loyalty conflicts can arise from the
interactions with prison staff, the authorities, and other
staff subordinated to the judicial system. The nature of
these dual loyalty conflicts might differ depending on the
type of institution and the specific treatment conditions
in each setting.
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Current practice of training and specialization of men-
tal health professionals working with court-mandated
patients is diverse. Most mental health professionals
working in correctional and forensic-psychiatric insti-
tutions have a background in general psychiatry and
psychotherapy. Further specialized education is often
provided on an institutional level. A specialist title can be
acquired for forensic psychiatry, psychology, and forensic
nursing.

Data analysis

Data were processed using the software program MAX-
QDA. Our analysis was framed within the thematic anal-
ysis approach [30]. In order to build a uniform coding
tree, eight interviews were first read and coded together
by five project members. This allowed the study team to
discuss different nuances that were visible in the data and
to reach consensus on the dimensions identified by each
code, its name and its definition. Thereafter, three study
team members (HM, SH, TW) individually coded all
the remaining transcripts and came together to discuss
the new codes, solve disagreements, and sorted the final
coding tree. All analysis took place in the language of the
interviews.

Taking into account the richness of the information
collected and the broader scope of the interviews, only
coded data related to dual loyalty and the elicitation tech-
nique were extracted and examined in this paper. HM
carefully read this data segment in its entirety and reana-
lyzed them according to the purpose of this study. This
in-depth examination of one topic was also conducted
applying thematic analysis. The results were discussed
with all the co-authors. They are presented following to
major themes “Where do I align myself? Understanding
dual loyalty” and “Solving dual loyalty conflicts and the
therapeutic alliance concerns” Both topics are further
divided into subthemes, which are the outcome of the
researchers’ agreement on the key issues relevant to the
issue of dual loyalty. In the results below, we use PD to
refer to our participants from the German-speaking part
and PF represents our participants from the French-
speaking part of the country. The quotes presented in
the results sections were translated into English after
completion of the data analysis. HM translated the codes
from the original language into English, the translations
were checked by an English native speaker.

Results

Where do | align myself? Understanding dual loyalty
Justice system, health system or both

The elicitation technique was successful in provok-
ing responses linked to dual loyalty conflicts that
mental health professionals face while working in
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court-mandated treatment settings. They found the use
of this technique illustrative of their situation: “It’s exactly
this triangle that you plotted. Yes, we are part of a tri-
angle..” or “Well, these are of course those fundamen-
tal conflicts we deal with in this job” Participants stated
that within this triangle of mutual dependence among
the patient, health care providers, and the justice system,
nothing works without the other parties involved. The
participants described the nature of this interrelatedness
somewhat differently.

For instance, a few participants would take up a posi-
tion in the middle of the triangle because they perceive
themselves as accountable towards all players and hav-
ing to integrate the differing demands. They also char-
acterized the interrelatedness as a work collaboration in
which each player has to fulfill his or her role. Another
participant also positioned himself in the middle due
to his management position, which places him/her as
a go-between from the mental health professionals to
the justice system: “There in the middle. Committed to
all three” Another stated: “We try to integrate it all as
a whole, so that’s why I positioned myself in the mid-
dle and because we are really working in collaboration”.
Elaborating on the position in the middle, one participant
explained: “Well, on the one hand you are a representa-
tive of the health system, on the other hand you try to be
there for the patients and then also again you are working
with the justice system and are also part of this system. I
think with the middle it is just right”.

The other respondents tended to privilege one of the
sides of the triangle and positioned themselves a bit
closer to the medical system, the judicial system or the
patient. However, the differences in these positions can-
not be linked to a particular stance taken. Several inter-
viewees reasoned that they understood themselves as
being representatives of the medical system in light of the
caregiving role that they had, but inevitably connected
with the justice system due to security imperatives and
the crime committed by their patient:

So I'm part of the medical system, so I'm, uh, I'm
integrated into the medical system, I'm paid by the
medical system, uh, that’s clear, but it’s true that
when you work in the field of forensics, and that’s
what it is [...] the specificity of forensics—the judicial
field—is not accessory.

I'm a player of the health care system, so first of all,
I'm going to refer to the system to which I belong. ...,
we have to address security imperatives, which are
what they are, we can’t just do anything, there’s the
crime which has its place in care taking, which are
things that we address.
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Others underlined that the justice system is the sponsor
that pays for treatment, defines its goals, and provides
the framework for the therapeutic setting. For instance,
one participant said: “I am commissioned by the judiciary
to look after the health of these patients; yes, within the
framework of the judicial system” This accountability to
the justice system was described as a responsibility to the
general population, towards safety of society: “Of course
[there is] also an accountability towards third parties,
precisely the justice system or somehow also towards the
general population” and “It’s about protecting the com-
munity but, at the same time, protecting the community,
the patient is also part of the community” It is relevant
for our analysis to point out that the respondents’ posi-
tions in the triangle were not systematically different
between the participants of the two language regions.
The only trend was that no French speaking participants
positioned him-/herself on the side of the justice system.
The majority of participants, however, considered that
their job is to care for the mental health of their patients
while trying to integrate the demands from all the players
involved. This vision was irrespective of the stance they
took and the language region they came from. Neverthe-
less, they considered that the accountability towards the
justice system affected their therapeutic practice with the
patient because of the security needs that arise when one
works in corrections.

Only two participants took extreme positions, and they
represent exceptions to the prevailing stance presented
above in relation to the conflict between the well-being of
the patient and that of the society. One interviewee from
the German speaking region positioned himself close to
the patient but on the side of the judicial system. This
expert described the well-being of the individual as a nice
side-effect of the risk-reduction goal. He/she noted that
the goal of risk reduction is above the goal of individual
well-being: “The main goal is the victim-prevention. If
in doing so, the person becomes healthier and happier,
then that’s all right with us but it is not the declared goal”
Another respondent from the French speaking region
claimed that the only mandate was to take care of the
patient’s health. According to this position, mental health
professionals should never give their opinion on safety
and security aspects: “The doctor often gives an opinion
on aspects that are not medical, [but] he is there to care
for the person, he is not there to give an opinion on the
dangerousness.

Situational factors influencing one’s own positioning

Many respondents manifested that it is very important
to be aware of the different players, as well as of the
influences and demands, in order to deal with the dual
loyalty conflict. They considered that it is crucial to
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have an explicit and clearly communicated standpoint
towards the patient, and to be realistic about one’s own
role, position, and expectations. Underscoring the chal-
lenges of this clear standpoint, one participant noted:
“This sometimes causes great difficulties and requires
us to be extremely transparent towards everyone. And
it requires that we are also realistic towards ourselves/
that we are realistic as well”

The study participants further reported that profes-
sionals working in a correctional context would posi-
tion themselves towards the justice or the medical
system differently than their colleagues. This difference
was described as a consequence of the basic conflict
that mental health professionals tend to resolve in dif-
fering ways.

Institutions for court-mandated treatments always
fluctuate/oscillate between the [two] poles, am 1
more on the treatment pole or more on the secu-
rity pole? This is the kind of tension that we always
have to manage and that also tilts, and some
employees are more on one side, some more on the
other and the professionally demanding [issue] is
to practice both: To guarantee sufficient security
and to give importance to individual needs of each
patient within the scope of the possible.

Nonetheless, the triangle was depicted as a dynamic
model in which one’s own position changes accord-
ing to situational factors. “Sometimes you are more
here, sometimes more there, sometimes more there...
But you always have to go back to the middle to look:
Where am I positioned?”; “Time and again, there are
moments in which you're just kind of swinging, and in
limbo.

Some respondents hesitated when asked to position
themselves due to the many possible situations that they
would face in their work life. “It’s hard to say because I
see the whole, right? It needs everything (8 s. pause). Yes,
you have to... there are so many situations!” A few par-
ticipants pointed out that while directly working with
the patient, they would position themselves very close
to him/her. The justice system would sometimes even
slip into the background: “sometimes the side of the
authorities gets forgotten because of therapeutic alli-
ance. The skill is to obtain a good therapeutic relation-
ship although you always have to take the authorities
into account.”; “For example when I therapeutically work
with the patient, then I move here to the patient” How-
ever, whilst writing the report to the justice system, some
participants would feel themselves further away, taking a
step back from the patient-centered position to be able
to assess the patient from an outside perspective. “If, for
example, I have to write a report, then I am part of and
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perceive myself as part of the justice system. There I have
to look at the patient from [...] outside [the patient-phy-
sician relationship]” The same respondent highlighted
end-of-life situations as an example of a case in which the
justice system becomes less important, as the quality of

life and a dignified death of the patient are central.

The burden of dual loyalty

The ethical, but also administrative, burden that dual loy-
alty poses on the mental health professionals becomes
apparent in the following two examples. One respondent
expresses his envy towards the chaplains in this way:

Sometimes I am a little jealous of them. They can...
they do very good work but they don’t have the
obligation to document it, they never have to write
a therapy report and they are not involved in the
triangular relationship — authorities, therapist,
patient — that you have with the patients in court-
mandated treatments. When we do therapy with
patients in court-mandated treatments we are
accountable to the authorities. And we have to regu-
larly write therapy reports, the chaplains don’t have
to do all that.

Another respondent pointed out that mental health
professionals often feel as being the only ones that the
imprisoned patient can trust, even if the latter is aware
of their accountability to the justice system. One inter-
viewee expressed his/her wish of incorporating pro-
fessionals from institutions with no attachment to the
justice system as counselors for the incarcerated persons.

That the burden is not born as one-sidedly as we
sometimes feel, it would be helpful if there was
another player who would then also actively defend
the rights [of incarcerated patients] in the sense of an
assistance relationship [to the incarcerated patient].

Solving dual loyalty conflicts and the therapeutic alliance
concerns

Motivating the patient: seeing the benefits of the treatment
and its goals

Study respondents differed in the way they prioritized
their two missions of ensuring patient health and pro-
tecting public security. They highlighted it as a specific
challenge of their work in light of the need to integrate
and balance the contradicting demands arising from both
missions. Some respondents resolve this conflict by pre-
defining the goal of risk reduction for the patient, stating
that it is in the patient’s own interest that he/she does
not reoffend. Thus, they combine the two missions in a
single treatment objective: “It is actually in his interest
that he does not produce victims and that he does not do
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dysfunctional things that harm other people” Noting the
same point, another participant put it as:

If ome is really interested in the patient, in the
humanity [issues] which are part of those patient
cases, we have to guide them to regain their human-
ity. That means not commit an offence anymore,
diminish the risk of a relapse. And one cannot do
this work ignoring the justice system.

These participants accept that their patients will not
always agree with that agenda, but they nevertheless try
to motivate them insisting on the fact that the treatment
is in their own interest and will help them not only to
enhance their mental well-being but also to ensure that
they are less likely to reoffend. They further pointed out
that the mandatory aspect of therapy can often act as an
initial means to motivate the patients to participate in the
treatment. They consider that, if they manage to build a
therapeutic relationship at the beginning, then the man-
datory aspects will later occupy a second role, as patients
will want to engage in therapy out of their own volition.

That strongly depends on the motivation. If a patient
says: ‘Yes, I know I have a problem, I want to change
something’ then one can... Once a year one has to
write a report, then that works. If someone comes
because he is obliged to and [he has] no personal
initiative at all, no understanding or something like
that, then of course it is extremely difficult to find an
alliance, an access in the first place.

Building trust and therapeutic alliance

Irrespective of the positioning within the triangle and the
alignment with either the justice or the medical system,
all participants agreed that the objectives can only be
achieved through the construction of a strong and trust-
ful relationship with the patient. Participants claimed that
they have to provide therapy, which is not possible with-
out the patient’s collaboration. Respondents also high-
lighted mental health professionals have to be committed
to the patient and show a certain dedication to build trust
and a therapeutic alliance. This is succinctly expressed by
one participant: “But it is the patient, it is him who is in
the centre of everything” Thus, even though the priority
of treatment goals may differ, they concurred with a need
for a strong therapeutic alliance and underlined that it is
not possible to reach any goal without being devoted to
the patient. One participant described this point in the
following way: “One must not forget the patient. If the
therapeutic alliance is not there and the trust is not there
— and of course it also needs a certain commitment to the
therapy — then one cannot do therapy’.
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Furthermore, participants pointed out that a corner-
stone in developing an alliance is to win the patients’
trust. They stated that patients are generally apprehen-
sive of opening up to them due to their concern about
the mental health professionals acting in the interest of
the justice system. Their clients would be particularly
worried about the mental health professional’s assess-
ments and about the limits of medical confidentiality.
Participants underlining these fears stated: “...trust in the
therapist, that he/she is not just a ‘police agent’ who may
be trying to unmask other crimes. Well, those are the
concerns” “Fear of being dependent on the judgement
of forensic experts, which is generally always bad with
prisoners—this is the prejudice, which is pronounced in
court-mandated treatment settings”

Transparency as a technique to establish therapeutic alliance
Several respondents spontaneously pointed out that one
of the fundamental questions is whether it is at all pos-
sible to establish a therapeutic alliance in the context of a
court-mandated treatment.

And then, of course, there is always the question of
how far it is possible to build up a so-called trust-
ing therapeutic relationship within the framework of
a court-mandated treatment, if the patient always
knows that the legal system sits breathing down one’s
neck, and anyway, it is unfavorable for me if I tell
during therapy that I had a relapse.

The vast majority of participants emphasised the
importance of transparency in order to resolve this con-
flict. They highlighted that it was crucial to be very clear,
realistic, and open about the conditions. This strategy
was perceived as being well-appreciated by the patients
and also as a main driver in motivating the patient. “We
have not only, but mostly made good experiences if we
say that honestly at the beginning” “I think this is an
essential point to motivate the patients to engage in their
therapy. That they understand as well as possible what is
actually going on”” Transparency was further specified to
be different from shared decision making, i.e. the patient
will not have the right to decide which information is
transmitted to the authorities and which clinical aspects
will remain confidential: “So, here knowledge plays a role
and transparency, but not a codetermination in what
happens with the information” The most common exam-
ple of being transparent mentioned by the interviewees
from both language regions is that mental health pro-
fessionals should provide the patient with some insight
about the report they have to write for the justice system
before that report is sent off. “We tell him that we will
write a report about him, we show it to him when it is

written, but he does not choose what goes in” “Here, we
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have a very open attitude. We also hand over the reports
that we write to the prisoners”

Several respondents from the German speaking
region stated that on-going feedback and direct feed-
back towards the patient is important during the entire
therapy process, and not only when the report is being
written. One respondent even explained that they
would include the patient in the meetings with repre-
sentatives from the justice system: “And the patient is
then also heard in these meetings, about his wishes and
ideas” Another reported:

We also constantly say how we perceive it. So, if
you think someone sticks to the surface, for exam-
ple, and doesn’t go into depth, then we say it. Not
just after a year, when we have to write a report,
but constantly.

Study participants from the French speaking region
pointed out that they would only provide a detailed
report to the justice system if the patient releases them
from their medical confidentiality obligation. However,
they would inform the patient about the negative conse-
quences that they might face if they refuse to make the
report available.

If the patient doesn’t authorize us to give the infor-
mation to the authorities, we simply tell the authori-
ties that we are working with this patient but that
he doesn’t authorize us to inform them. So that’s it.
It’s negative for the patient, that’s how it is. But it’s
very rare that the patient refuses. Normally they
are ok with the fact of informing the authorities. We
explain to them that it’s really to their advantage.

Another respondent from the French speaking region
gave an example of lack of transparency and the prob-
lematic consequences if the patient is not aware from the
beginning of the therapy that the mental health profes-
sional has the legal and ethical obligation to inform other
prison staff of risks such as patient’s propensity to be
aggressive.

That we have not had the time to warn him, it'’s just
a question of sequence — if there was a danger, I... I
think that we always have to warn the patient ‘lis-
ten, there I do not agree; you cannot tell me this,
things like that’ finally there is a violence that has
surged, it is necessary to work on where this comes
from, what is happening, but we cannot let this
information remain ‘passive’ — [that is| we cannot be
the receptors and be the silent witnesses of a hetero-
aggressive risk.

Overall, participants agree that the specific challenge
of their field is to build a trustful therapeutic alliance in
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spite of the dual loyalty conflict, and that transparency is
the key factor to overcome that challenge. “But it is the
special challenge in our job that we nevertheless have
to find a good access under these conditions. And this
works mainly through transparency, the patients must
know exactly what is communicated, when and why”.

Transparency when communicating with representatives

of the justice system

In line with this dual loyalty conflict, many interviewees
highlighted the importance, but also the challenges, of
their exchanges with representatives of the justice sys-
tem: “The exchange, these interface functions between
medicine and justice, are a very central part” Similarly,
another participant noted: “We work together with/
around the same people [...]. So, it is always important
to be able to communicate about the situations. It is a
skill to communicate about situations without disclosing
medical secrecy”.

The interviewed mental health professionals stated that
the dual loyalty conflict makes them face difficult deci-
sions when choosing the kind and the amount of infor-
mation that they share with colleagues from non-medical
professions. They reported that a dilemma was created
by their obligation to share important information with
other professionals while assuring trust and confiden-
tiality towards the patient. This was highlighted by two
participants:

This is the dilemma which we are facing when we
treat mandated patients that we are not allowed to
withhold important information.

Our duty as health professionals is to preserve
our working instrument, which is trust, which
the patients have in us, if we tell everything to the
authorities, we will lose their trust.

Several respondents insisted on the fact that it was hard
to decide which content to pass on and in what detail.
This poses a challenge when writing the report for the
justice system but also in everyday work life: “Basically,
we always have to weigh up which things to report, what
goes into the report” Describing the personal decision-
making process in securing to ensure confidentiality, a
participant stated: “You have to spend time justifying
yourself ... you have to be well positioned in your role, it’s
not always easy because you have duties concerning med-
ical confidentiality. What should we say, what shouldn’t
we say, what should or shouldn’t we share”. Furthermore,
another participant, noting the dilemma, added that he/
she discusses it with the patient:

What is of course a recurring topic is this delicate
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balancing act with regard to confidentiality. So, how
much exchange is there, how much may I say, may 1
not say, which of course also has to be discussed with
the patient.

Several respondents considered that there should be an
on-going exchange with the prison staff and that trans-
parent communication with all players was crucial: “This
sometimes causes great difficulties and requires us to
be extremely transparent. Towards everyone”. Others
agreed that the information should not contain intimate
details in order to protect the privacy of the patient, but
it should cover the gist of it.

There is some exchange, but there are limits. I
personally think it needs the possibility that you
exchange without going deep into the content. That I
do not say anything about the therapy, but that I say:
‘At the moment he is not doing so well, you should
have an eye on him!

Discussion

This qualitative interview study is unique as it addresses
the insufficiently researched question of how MHPs
working in court-mandated treatment settings perceive
and resolve their dual loyalty conflict. In doing so, we
were able to gather new qualitative data about practical
ways used to solve this ethical dilemma. Not surprisingly,
our study results indicate that mental health profession-
als differ in the way they perceive their role, obligations,
and responsibilities. These different perceptions were
expected in light of the diversity in terms of cultural,
social and personal background that characterizes our
sample. As pointed out by Niveau and Welle [1], forensic
psychiatry is a field of dual ethics, which forces mental
health professionals to choose a stance.

From a legal point of view, the problem resides in the
fact that mental health professionals are simultaneously
caring and controlling. The MHP has the obligation to
reveal all significant information to the authorities, and
this overrides medical confidentiality that characterizes
a classical therapeutic relationship. The crucial ques-
tion is to define which bits of information are significant.
Some clinicians consider that all the information must
be communicated to the authorities, while others think
that communicating the conclusions is sufficient and that
details are not required. Our study shows that not only
this theoretical difference about the level of detail that
must be communicated to make a report credible for
judicial authorities, but also situational factors influence
the positioning of MHPs and drew them at times either
closer to the security or the treatment pole. These theo-
retical and situational factors affect therapeutic practice



Merkt et al. BMC Med Ethics (2021) 22:123

in relation to medical confidentiality and also in terms of
the definition of treatment goals.

Against our expectations, the positioning of partici-
pants from the two language regions did not systemati-
cally deviate. Moreover, even when participants’ personal
standpoints were theoretically different (i.e. some prac-
titioners from the German speaking region stated that
they worked for the criminal justice system), in their
daily clinical practice the majority of participants showed
that they work in the interest of the patient’s well-being,
while trying to integrate security imperatives. The ethical
dilemmas resulting from this conflict convene into ques-
tions on how to develop a trustful therapeutic alliance
while sharing critical information with representatives of
the justice system. The one element that all participants
consider essential in promoting a high-quality alliance
with the patient was transparent communication.

The importance of transparency is in line with major
recommendations on how to solve dual role dilem-
mas such as the guidelines provided by the American
Academy of Psychiatry and the Law [5]. However, the
responses of our participants show, that being transpar-
ent about the limits to confidentiality and the conditions
of court-mandated treatment, do not resolve the dual role
conflict, per se. However, it might facilitate the develop-
ment of a therapeutic working alliance in spite of the dual
loyalty conflicts. Transparency to establish and maintain
the alliance could therefore be as a tool to act as a dou-
ble agent. As highlighted by Stone [31], when a relation-
ship is established, the client might forget that he/she has
been warned about possible dual loyalty. Thus, the per-
ceived burden of this dual-role conflict and ethical dilem-
mas resulting from it must be solved by the clinician. In
light of the lack of practical guidelines, questions remain
on, for instance, the degree of completeness of the infor-
mation that the authorities must receive and other prison
staff or how to convince the patient that the predefined
goal is in his/her best interest. This suggests, at least
indirectly, that there is a need for more detailed practi-
cal guidelines as well as training for clinicians working
in this field. Nevertheless, as transparency in relation to
the therapeutic alliance was put in the spotlight by our
participants, we consider it more closely in the follow-
ing paragraphs by discussing transparency in relation to
(a) building therapeutic alliance; (b) truthful exchanges
about treatment goals; (c) building trust with patient; and
(d) communication with the justice system.

Transparency was considered valuable not only from
an ethical point of view regarding the patients’ right
to receive all the information concerning him/her; but
also from a consequentialist point of view concerning
the best therapeutic outcome. Indeed, the therapeu-
tic alliance is significantly linked to positive outcome
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measures of psychotherapy [32]. Little is known about
the therapeutic alliance in mandatory treatments, as the
majority of research is based on general psychotherapy.
Nevertheless, it is assumed that results can be mir-
rored to the coercive setting as it has been shown that
alliance ratings are independent of the patient’s legal
status [33]. A further declaration in this respect is the
therapeutic alliance being one of the common factors
in psychotherapy that are independent of the technique
used [34]. The widely used concept of the therapeutic
alliance was established by Bordin [35]. This trans-the-
oretical construct comprises three dimensions: Goals,
Tasks, and Bonds. Meyer, Hachtel [36] state that the
three dimensions are affected in court-mandated treat-
ment settings due to aspects such as the therapists’ dual
role. However, little is known on the therapists’ strate-
gies to resolve these influences in daily practice [37].

Transparency, besides its ethical value, is also the
prerequisite to truthful exchanges about treatment
goals; therefore, it is also associated with improved
therapeutic relationships and positive treatment out-
comes. Mutual agreement on treatment goals is high-
lighted as one of the key factors in developing and
maintaining a therapeutic relationship between patient
and therapist [35]. Mandatory treatments add a unique
challenge: The majority of the study participants agreed
that the involvement of the justice systems brings along
a predefined treatment goal: the prevention of recidi-
vism. Hence, the patient is forced into a psychothera-
peutic and psychiatric treatment with a goal imposed
by a third party. Respondents used two approaches to
resolve the conflict of facing a pre-defined treatment
goal.

First, realizing that it is not possible to develop treat-
ment objectives jointly between the patient and the ther-
apist without external influence, the strategy privileged
by the practitioners of our sample is to try to convince
the patient of the benefits of the predefined goal, that is,
to see the advantages of not committing another offence.
This means that they try to motivate patients to accept
the treatment objective in order to resolve their dual loy-
alty conflict. Some authors have argued that the agree-
ment on therapeutic tasks and objectives is of minor
importance in mandatory settings because the main goal
of the inmate is to recover his/her freedom [36].

Second, the majority of all respondents stressed their
role in caretaking and focused on their patient’s well-
being. This attitude is in accordance with the recent
paradigm shift towards greater integration of strengths-
based approaches to increase the effectiveness of treat-
ment [38, 39]. In line with this, MHPs’ psychotherapeutic
techniques emphasize, next to risk management, also
the patient’s individual needs, protective factors, and
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personal strengths—thus respecting their autonomy [40].
With regard to treatment goals and the therapeutic rela-
tionship, although the overall objective is pre-defined,
the path to reach this goal is negotiated. Thus, tasks and
sub-goals are mutually developed and agreed upon.

Furthermore, transparency is a crucial factor for build-
ing trust with the patient. Trustworthiness has been
depicted as a therapist characteristic that promotes
strong rapport building with clients and that can be com-
plemented through the application of a series of tech-
niques that convey trust [32, 41]. Patients’ trust in their
treating therapist is positively linked to health outcome
measures and has therefore been described as one of the
foundations of effective treatment in health care [42].

Medical confidentiality ensures trust and protects the
patients’ private sphere [15]. However, confidentiality
in court-mandated settings is limited, and that threat-
ens the patient’s trust. Mistrust was described as a key
issue when working with mandated patients by numer-
ous study participants. They concurred that the main
and most important tool to build trust and to develop a
therapeutic alliance was transparency. Most participants
stated to be very clear, realistic, and open about the con-
ditions of mandated treatments as well as of the limits to
medical confidentiality. They emphasized the importance
of constant feedback and authentic communication with
the patients. Professionals in the field of forensic psy-
chiatry have underlined the importance of transparency
regarding the conditions of limited confidentiality [17,
38, 43] which has also been recommended by “Ethical
Guidelines for the Practice of Forensic Psychiatry» pro-
vided by the American Academy of Psychiatry and the
Law [5]. Empirical research substantiates that it is cru-
cial to be open about the MHP’s dual role in treatment
and control [8, 37]. Our findings are therefore in line
with previous research and provide further evidence that
transparency is a key factor to develop a therapeutic alli-
ance in coercive treatment settings.

Transparency when communicating with representa-
tives of the justice system was also underlined as key
element by the study participants. However, in this case
the main challenge is to decide whether to share all the
information available or only the gist of it, leaving aside
the details. Participants argued that it is crucial to pro-
tect the privacy of the patient but also to consider secu-
rity aspects and to prevent risks for prison staff. It was
perceived as particularly challenging to decide what piece
of information to share while trying to integrate and bal-
ance the contradicting demands arising from both objec-
tives, patient health and public safety. This leads to an
ethical dilemma that clinicians have to resolve in their
daily practice, when they are confronted to situations in
which the have to prioritize one over the other. The lack
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of guidelines on how mental health professionals should
breach confidentiality in specific situations has been
highlighted previously [44] and our interviews corrobo-
rate its importance. It is not surprising to see that the
members of our sample perceive this as burdensome and
resolve these conflicts differently in the absence of such
practical guidelines.

Taken together, our findings suggest that dual role
conflicts in court-mandated treatment settings are still a
pressing issue for mental health professionals. Based on
our findings, it is too early to provide specific recommen-
dations for clinical practice. However, we believe that this
bottom-up approach has the potential to identify typical
situations that result from the dual-role dilemma, based
on which practical guidelines could be developed. On an
institutional level, we therefore recommend to follow, for
instance, the “moral acquaintance procedure” proposed
by Ward and Ward [45]. This approach aims at delivering
concrete procedures for dealing with dual role conflicts
in practice. This way, we could advance our knowledge
and awareness on dual loyalty conflicts, stimulate the
discussion on possible strategies to resolve ethical dilem-
mas, and support the individual practitioner in their
decision-making.

Limitations

We applied a qualitative study design that is of an explor-
ative nature and we recruited our sample through con-
venience sampling. Moreover, the sample comes from
a single country (Switzerland) and consists of mental
health professionals that work with mandated patients
in closed settings, consisting mainly in prisons, forensic,
and therapeutic units. These facts threaten the internal
and external validity of our results.

In terms of internal validity, a convenience sample
means that the stakeholders that were interested in par-
ticipating might have had a specific set of opinions that
influenced the study results. One can never exclude the
influence of the institutional regulations and cultural
mindsets that prevail in their environment. Similarly,
they might have had advanced opinions about what is
correct and socially acceptable for a person in their posi-
tion. Following the classis rules for research of this kind,
we tried to limit the influence of social desirability by
assuring anonymity and confidentiality.

Further, the mental health professionals interviewed
work in different treatment environments including pris-
ons, therapeutic measure centers, and forensic-psychiat-
ric units. The work and treatment conditions therefore
vary with the setting, which potentially influence the
experiences of dual loyalty conflicts. This might have
caused some heterogeneity in the participants’ responses.
However, the treatment settings within Switzerland differ
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widely, even for persons living with similar mental health
conditions sentenced under the same article. One rea-
sons for this is criminal law being national law but the
execution of sentences being under the responsibility
of the individual states. The organization of the institu-
tions is consequently very different across the country.
For instance, the French speaking language region lacks
places in forensic-psychiatric hospitals. Mentally ill per-
sons sentenced to a therapeutic measure are therefore
more frequently placed in correctional institutions com-
pared to the German speaking region. Furthermore, the
healthcare in prisons of the French speaking region is
under the responsibility of the health department while
some health services in the German speaking region are
under the responsibility of the justice department. Thus,
to capture the variety of experiences on dual loyalty con-
flicts in Swiss psychotherapeutic treatment settings, we
decided to include mental health professionals who work
in all different types of settings.

In terms of external validity, the results cannot be
directly generalized to other countries and other settings.
It must be mentioned, however that the study covers two
different linguistic and cultural regions, which pleads
for some possibility of generalization. More difficult is
to establish whether the findings in the specific setting
studied can be transposed to countries where the organi-
zation of mental health care and the basic conditions of
treatment are diverse, which is often the case even within
the same country. However, the ethical dilemmas and the
daily clinical decision-making for practitioners working
in closed-settings are rather universal, which pleads for at
least a limited use of our results for studies conducted in
that kind of setting or with involuntary treatment orders
in general.

Finally, the mental health professionals’ triangular rela-
tionship has implications on multiple dimensions. Our
study participants elaborated mainly on topics such as
therapy goals and limited confidentiality in involuntary
treatment orders. However, other situations such as men-
tal health professionals acting as expert witness at court,
or being directly involved in the application of punitive
measures, have not been addressed by our participants
because they were not the subject of this study. Other
topics such as the involvement in custodial activities or
the use of sedatives for security reasons has not been the
focus of our participants’ responses. Further research
should investigate the clinicians’ decision-making pro-
cesses in other circumstances in which they are affected
by dual loyalty conflicts.
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Conclusions

Mental health professionals working in court-mandated
treatment settings are obliged to resolve ethical dilem-
mas in their daily practice. Transparency seems to be the
crucial factor when communicating with the patient and
with representatives of the justice system. More specifi-
cally, patients need to be informed from the beginning
of therapy about limits to confidentiality. It is also rec-
ommended to develop guidelines that define the level of
detailed information that should be disclosed when com-
municating with the authorities of the justice system. The
study findings show that there are certain techniques
and approaches that are applied by the majority of men-
tal health professionals working with mandated clients,
and that these techniques and approaches are independ-
ent of the side taken in the ethical conflict known as dual
loyalty within forensic psychiatry. We therefore call for
more research on common factors of psychotherapy in
court-mandated settings to advance guidelines that sup-
port clinicians in their daily decision-making. This would
alleviate the burden that is posed on mental health pro-
fessionals by the dual loyalty conflict and is therefore of
utmost importance for clinical practice.

Abbreviation
MHP: Mental health professional.
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