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Abstract
This article explores the different ways in which governments can increase the

benefits of FDI and manage the relationship between governments and

international investors in a mutually beneficial manner. It focusses on three
concrete policy fields in which discussions are afoot that bear on this issue, and

where opportunities to exercise influence exist: encouraging more sustainable

FDI; enhancing the distribution of benefits associated with FDI; and anchoring
sustainable FDI, corporate social responsibility, and responsible business

conduct in the international investment law and policy regime and,

specifically, in the context of the negotiations of an Investment Facilitation
Framework for Development at the WTO. These are examples of policy areas

that warrant attention, with a view toward scholars seeking to influence the

way in which they are tackled, through applied multidisciplinary policy-
oriented research, concrete recommendations, and targeted advocacy.
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INTRODUCTION
In his article in the present issue of JIBP, Zhan (2021) outlines five
major forces that are changing the foreign direct investment (FDI)
landscape: economic governance realignment, the new industrial
revolution, the sustainability endeavor, corporate accountability,
and resilience-oriented restructuring. Each of these forces influ-
ences the relationship between governments and multinational
enterprises (MNEs), as commented upon by Buckley (2021) from
the perspective of theory, and elaborated by Srinivasan and Eden
(2021) for digital MNEs.

The present article focuses on aspects of two of these forces,
namely the sustainability endeavor and corporate accountability. It
seeks to operationalize them in the context of the overarching
question of the distribution of the benefits associated with FDI.
This is a fundamental issue because, if governments’ assessment of
the economic impact of FDI – accentuated by non-economic
considerations – is unfavorable, it is likely to lead to a deterioration
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of the relationship between international investors
and governments. Hence, managing the relation-
ship between governments and international inves-
tors depends on balancing the interests of these two
actors.

I discuss this question from the perspective of
governments and how governments can increase
the benefits they derive from FDI. It is an effort that
requires appropriate government policies (and
appropriate corporate strategies), which, in turn,
are informed by an assessment of the benefits that
firms and governments derive from FDI. As one
eminent economist put it: ‘‘[FDI] is as good or as
bad as your own policies’’ (Bhagwati, 2021: 178).

Looking at FDI from the perspective of benefits
for governments is important as scholars in inter-
national business have often assumed that FDI, in
and of itself, is an effective means of promoting
economic development. Indeed, the consensus is
that, on balance, FDI can make a contribution to
development; and while investment (including
FDI) is not everything, everything is nothing
without investment. Countries’ welcoming policies
toward FDI, and their competition to attract it, bear
this out.

However, this is not necessarily always so and, in
any event, other considerations can come into play
when countries set policies. It appears that the
welcoming approach of national policies1 is frac-
turing. Home countries fear job losses and increas-
ingly seek to re-shore investment. Host countries,
both developed and developing, are screening
investment in light of national security interests.
The legitimate aspirations regarding sustainable
development and human rights are prompting calls
for regulation and responsible investment. More
deeply, the focus on sovereignty in the 1970s is
resurfacing under the guise of national security, in
the broader context of growing skepticism about
the benefits of globalization.

All this means that the policies toward FDI – the
environment in which MNEs can operate – can and
will change over time. They are the outcome of a
struggle between two conflicting objectives, epito-
mized by James Carville’s ‘‘It’s the economy,
stupid’’, credited with helping Bill Clinton win
the 1992 US presidential campaign by focusing on
economic considerations, and Dominic Cumming’s
‘‘Take back control’’, credited with helping Boris
Johnson win the 2016 Brexit referendum by focus-
ing on political considerations. This tension
reminds us, to refer to Vernon’s seminal study,
that we remain ‘‘In the Hurricane’s Eye’’: ‘‘a quiet

place, but one surrounded by turmoil’’ (Vernon,
1998: 9). In fact, ‘‘if the boundaries of the nation-
state and of the multinational enterprise grow
fuzzier and less determinate, there is reason to
anticipate even higher levels of tensions between
multinational enterprises and public authorities’’
(Vernon, 1998: 182).
If anything, MNEs have become more important

since 1998: the stock of inward FDI had risen
ninefold by 2019. For their part, governments have
become more assertive by taking relatively more
measures that make the FDI investment climate less
attractive. Hence, any concerns need to be
addressed in ways that improve – and do not set
back – the progress toward mutually beneficial
national and international investment regimes that
benefit both countries and international investors.
This is all the more important if, indeed, ‘‘in a post
pandemic world, there will be an even greater need
and utility for globalization’’ (Contractor, 2021: 2–
3), with MNEs as the most visible face of this
process.
We need to take on that challenge. It requires

clarifying the underlying issues and, where possi-
ble, seeking to influence the way in which they are
addressed through applied policy-oriented
research, policy advice, and policy advocacy. This
requires research that is both accessible to policy
makers and suggests specific courses of action to
arrive at win–win outcomes that are seen as such by
all.
Accordingly – and after having briefly discussed

political considerations bearing on FDI policies –
this article focuses on three concrete policy fields in
which discussions are afoot that bear on the
distribution of benefits between MNEs and coun-
tries and where opportunities to exercise influence
exist: encouraging more sustainable FDI; enhanc-
ing the distribution of benefits associated with FDI
(exemplified for state contracts, transfer pricing,
linkages, outward FDI); and anchoring sustainable
FDI, corporate social responsibility (CSR) and
responsible business conduct2 (an area in which
MNEs can also act without legal requirements) in
the international investment law and policy regime
and, specifically, in the context of the negotiations
of an Investment Facilitation Framework for Devel-
opment in the World Trade Organization (WTO).
These are examples of policy areas that warrant
attention, with a view toward scholars seeking to
influence the way in which they are tackled,
through applied multidisciplinary policy-oriented
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research, concrete recommendations, and targeted
advocacy.

THE POLITICS OF FDI POLICIES
Balancing the interests of governments and inter-
national investors is a vexed issue, as it requires
managing a basic tension that underlies the objec-
tives of both actors: MNEs undertake FDI to main-
tain or strengthen their competitiveness by
obtaining better access to markets and resources,
and they seek to do so in an international context;
thus, e.g., a production facility may be transferred
from a high-wage country to a low-wage country,
or profits may be shifted from a high-tax country to
tax havens. Governments, for their part, attract FDI
as a tool to advance their economic growth and
development, and they seek to do so in a national
context; thus, e.g., they want that production is
expanded in their economies and taxes paid in
their jurisdictions. The challenge, therefore, is to
find ways to reconcile MNEs’ and governments’
interests with each other, i.e., to arrive at an
overlap – and balance – that makes it worthwhile
for governments to admit FDI into their economies
and for investors to invest in these economies.3

For most practical purposes, the reconciliation of
corporate and governmental interests plays itself
out first and foremost in the economic arena. At the
same time, we need to keep in mind that, even if
economic and efficiency considerations are favor-
able for countries, non-economic considerations
may determine policy outcomes – and they may
become even more important if and when the
economic impact is limited or not clearly visible.

Also, non-economic considerations are becoming
more important.4 The return to increased screening
of incoming FDI5 is a case in point (although the
absolute number of cases for which it takes place is
quite small compared to the total number of new
projects). As the United Nations Conference on
Trade and Development (UNCTAD) (2021a: 1)
reported for the period May–December 2020:
‘‘Fifty-two countries and the European Union (EU)
took 96 investment policy measures in the review
period (May 2020 to December 2020). Nearly half
of these measures introduced new regulations or
restrictions for investment – the highest ratio in
almost two decades. Almost all new investment
regulations or restrictions address national security
concerns as more and more countries become

worried that domestic core assets and technologies
may fall prey to hostile foreign takeovers in the
wake of the pandemic.’’ Screening in light of
legitimate public policy objectives is entirely under-
standable, as governments seek to protect their
interests and that of their nationals. Part of this
screening is related to state-owned enterprises
(SOEs) from developing countries becoming impor-
tant outward investors, and the fear that their
motives are, at least partly, non-commercial in
nature (Cuervo-Cazurra, 2018).6

The challenge is to develop guidelines and
provide criteria that, at least roughly, allow for
some predictability for the entry and operations of
international investors; ideally such criteria would
also allow third parties to identify government
actions that are primarily taken for reasons of FDI
protectionism.7 Screening guidelines and criteria
are all the more important, as binding international
investment agreements increasingly contain
national security exceptions and self-judging essen-
tial security interest exceptions that can be evoked
by governments to defeat claims concerning
actions that otherwise might be considered as
violations of investment-treaty protections (such
as national treatment, most-favored-nation treat-
ment, and expropriation).
All of this suggests that we can neither take the

currently overwhelmingly welcoming national pol-
icy regime for granted, nor the strong and open
international investment law and policy regime
that protects and facilitates such investment.8

Indeed, while 95% of all national FDI policy
changes during the 1990s made the regulatory
environment more welcoming for foreign
investors,9 that percentage declined to 78% during
2010–2019 (UNCTAD, 2020: 9710). National poli-
cies toward FDI are becoming more nuanced, FDI
protectionism is on the rise, and the boundary lines
of national security exceptions are expanding.
Moreover, new phenomena (such as digital plat-
forms (Srinivasan & Eden, forthcoming; Stephen-
son, 2020)) create new challenges and
opportunities. The investment regime is evolving
and altering the investment landscape and the
policy framework for international investors,
requiring new responses that need to be formulated
within a context characterized by rising ‘‘Volatility,
Uncertainty, Complexity and Ambiguity’’ (Buckley,
2020: 1).
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ENCOURAGING SUSTAINABLE FDI
As a result of COVID-19 and the global recession,
global FDI flows in 2020 declined by 42%, from
US$1.5 trillion in 2019 (UNCTAD, 2021b: 1). This is
a very steep decline indeed, a decline that could
continue into 2021, and one that official develop-
ment assistance will not compensate.

The implication is that countries, keen to restart
their economies, will seek to encourage invest-
ment, including by attracting as much FDI as
possible. Thus, the world FDI market will become
even more competitive. Governments will use all
the tools at their disposal to attract and facilitate
inward investment.11 They are likely to pursue a
‘‘the-more-FDI-the-better’’ approach – and there is
some logic to this as, on balance, FDI can make a
contribution to economic growth and sustainable
development.

At the same time, one should not lose sight of the
fact that FDI’s economic contribution can be
increased by focusing on attracting sustainable
FDI (or what the Organisation for Economic Co-
operation and Development (OECD) calls ‘‘quality
FDI’’ (OECD, 2019)), and making all FDI more
sustainable. This requires a focus on actual invest-
ment projects, as it is at that level that the impact
of FDI in host countries is determined. Thus,
‘‘sustainable FDI’’ involves investments that, ‘‘while
being commercially viable, involve best efforts
toward making a reasonable contribution to the
economic, social and environmental development
of host countries, and take place in the context of
fair governance mechanisms’’ (Sauvant & Gabor,
2021: 262). Note that this definition goes beyond
doing no harm.12 Encouraging sustainable FDI can
play an important role in meeting what Zhan
(2021) calls the ‘‘sustainability endeavor’’, both in
terms of increasing benefits for host countries and
meeting the Sustainable Development Goals
(SDGs).

The challenge then becomes to identify ‘‘sustain-
able FDI.’’ This can be done by ascertaining ‘‘FDI
sustainability characteristics,’’ i.e., attributes of
investments that suggest that a given project makes
a reasonable contribution to development. These
sustainability characteristics, in turn, can be
gleaned from what governments have identified
as contributions they expect from foreign investors;
there are plenty of sources in which these are
indicated. Having examined a number of these
sources, as well as sources in which foreign
investors indicate the contributions that they can

make, one study shows that there exists, de facto, a
consensus between governments and investors as
to key FDI sustainability characteristics, resulting in
an indicative list of FDI sustainability characteris-
tics (Sauvant & Mann, 2019). Examples of such
characteristics are labor rights, workplace safety,
low carbon footprint, supply chain standards,
employment, and linkages.
This list is of course preliminary, as it would need

to be expanded by examining further sources than
were examined in just one study. It is also only
indicative, as individual countries have their own
priorities regarding the type of contribution they
seek from foreign investors. Moreover, there are
important questions about trade-offs: while a given
investment might score high on, say, workplace
safety, it may score low on, say, carbon footprint,
and it is also not necessarily sufficient that a given
investment is in an SDG sector, e.g., renewable
energy or infrastructure, if it scores low on, say,
labor rights and linkages.
These are just some of the questions that require

further research if one wanted to increase the role
that FDI can play in advancing the SDGs. The key
is, to re-emphasize, that the focus is – in the
framework of appropriate policies, laws and regu-
lations – on individual investment projects, as it is
at this level that impact in host countries occurs.
However, the challenge does not end with iden-

tifying the quality of FDI. The idea behind the
concept of sustainable FDI is not to screen incoming
FDI in light of the sustainability characteristics – as
mentioned earlier, virtually all investment can
make a contribution to development. Rather, the
idea is to make special efforts to facilitate FDI
projects whose characteristics are most likely to
advance countries’ sustainable development. This
means targeting certain types of FDI. It is an
approach that many investment promotion agen-
cies (IPAs) are already pursuing in reference to
specific national development objectives they are
seeking to advance. All the instruments that they
are using for this purpose – from incentives to
giving special attention to particular investors – are
useful here too.
If we are to achieve the SDGs, further research

and evidence-based advice to governments (and
especially IPAs) are needed about which instru-
ments can serve the objective of facilitating sus-
tainable FDI, especially now that countries may be
less preoccupied with the quality of FDI than its
quantity.
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The key is most likely a mixture of encourage-
ment and rewards aimed at enhancing the sustain-
able FDI characteristics so that projects make a
reasonable contribution to sustainable develop-
ment. An example is the establishment of govern-
ment-sponsored linkage programs to upgrade local
firms to become suppliers to foreign affiliates,
considering that backward linkages are one of the
most important mechanisms through which
domestic firms can benefit from the tangible and
intangible assets of foreign affiliates. At the same
time, foreign affiliates may well be interested in
sourcing locally (if only to protect themselves
against supply-chain disruptions), provided costs
and quality are satisfactory.

Another approach is to establish the special
category of the ‘‘Recognized Sustainable
Investor.’’13 To qualify for such a designation,
investors would have to meet certain criteria, e.g.,
to demonstrate that they have made best efforts
toward making a reasonable contribution to
enhancing certain sustainability characteristics of
their investments and observe their own CSR
commitments (focused on environmental, social,
and governance impacts), as well as certain widely
accepted intergovernmental standards14 of respon-
sible business conduct (focused, in addition, on
economic development impacts). In return, quali-
fying investors could benefit from special support
by host countries, e.g., certain incentives or dedi-
cated project officers. Acquiring the status of a
Recognized Sustainable Investor may be attractive
to some investors, especially big ones, for whom
the social license to operate is important. Again,
however, there are many issues that need to be
worked out for such an approach to gain traction.
For example, who would decide that investors
fulfill the criteria? Who would monitor fulfillment?
For how long? Would this need to be project-
specific? How does one avoid that the process
becomes a formal ‘‘tick-box’’ exercise, controlled by
investors for their own benefit? More research and
policy advocacy are required.

ENHANCING THE DISTRIBUTION OF BENEFITS
ASSOCIATED WITH FDI: SOME EXAMPLES

Promoting sustainable FDI, CSR and responsible
business conduct represents an across-the-board
approach to improving the distribution of eco-
nomic benefits of FDI as far as host countries are
concerned. Beyond this, an important research
question is: given the highly competitive world

FDI market, how can host countries maximize the
benefits of FDI in concrete policy areas (without, of
course, deterring foreign investors)? This is a ques-
tion worth pursuing not only at the host country
level, but also at the level of state contracts between
foreign investors and host countries.

State Contracts
Investment contracts typically govern the explo-
ration and exploitation of minerals and oil, the
development of infrastructure15 and the acquisi-
tion of agricultural land. Such contracts are neces-
sary, as natural resources are generally owned by
the state, and infrastructure often requires the
taking of land or the granting of monopolies. As
the demand for raw materials (as part of the post-
pandemic recovery) rises, investors seek to acquire
land for food production, and the substantial need
for infrastructure in developing countries is being
addressed, getting these contracts right will become
increasingly important. This is so, because such
contracts can no longer be easily renegotiated
when the situation becomes more favorable to
countries. In the past, the bargains struck may have
become obsolete, and there is influential literature
on this subject (e.g., Vernon, 1971, Ramamurti,
2001, contributions in Grosse, 2011). Today, gov-
ernments find it increasingly difficult to revise
them, given the expansion of guarantees and
protections in international investment treaties
and their effective enforcement through investor-
state dispute settlement.16

Arriving at equitable and lasting contracts
between foreign investors and host country gov-
ernments is a considerable challenge for many
developing countries. They often involve complex
negotiations between sophisticated and well-re-
sourced international investors on the one hand
and under-resourced host country governments on
the other hand. At the same time, these contracts
determine the distribution of benefits between
both sides for years to come and often have
substantial developmental impacts (Quak, 2018).
For many developing countries – and especially

the least – getting these contracts right in terms of
structuring them to make investments ‘‘sustainable
FDI’’ (and thereby enhancing sustainable develop-
ment) and viable under future changing circum-
stances is therefore of key importance. Contract
negotiations require a range of experts, including
lawyers experienced in the negotiations of such
contracts; financial analysts and modelers; envi-
ronmental experts; and specialists in the
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international markets of, e.g., the minerals covered
in contracts.

The problem is that many developing countries
do not have the human resources with the required
extensive experience to negotiate highly complex
contracts effectively.17 Often, they also do not have
the financial resources to hire international teams
of experts to help them negotiate such contracts.
International assistance is limited, as multilateral
organizations (such as the World Bank) are pre-
vented by key shareholders from providing direct
negotiations support, and because such support
organizations as CONNEX, the International Senior
Lawyers Project and the African Legal Support
Facility,18 have limited resources.

Research and policy advocacy on how host
countries can be assisted in negotiating contracts
is, therefore, important. Are model contracts19 and/
or detailed negotiations road maps20 a way forward
and, if yes, under what circumstances? How advan-
tageous is it for governments to take a stake in a
given project? What is the scope for backward
linkages? Can and should current support organi-
zations be strengthened and, if so, in what manner?
These are some of the questions that require further
research and policy advocacy to put host countries
in a better position to arrive at equitable contracts
to benefit adequately from the FDI they receive.

National Policies
At the host-country level, policy challenges focus
on attracting and facilitating FDI and maximizing
its benefits. They are plentiful indeed. Several have
been addressed in various publications, including
in UNCTAD’s annual World Investment Reports. To
illustrate some of these challenges, three policy
areas are highlighted here: dealing with abusive
transfer pricing and tax planning, promoting back-
ward linkages, and facilitating outward FDI.

Transfer pricing and tax planning
It is in the nature of integrated international
production systems (UNCTAD, 1993; the ‘‘global
factory’’ (Buckley, 2009)) that goods and services
are traded across countries – in fact, a substantial
share of world trade consists of intra-firm trade
among various entities of MNEs (UNCTAD, 1996:
103–104). This raises the question of how to price
the goods and services involved for purposes of
determining income and thus taxes in the coun-
tries involved. The established approach is the
arm’s-length principle ‘‘requiring related-party
transactions to be priced as if they had been

negotiated between unrelated (arm’s-length) par-
ties engaged in the same or similar transactions
under the same or similar facts and circumstances’’
(Eden, 2019: 1). This, of course, leaves considerable
latitude to determine prices, especially if no com-
parable market prices are available; and this, in
turn, becomes important if firms want to shift
profits from high- to low-tax jurisdictions. It has
been estimated that, by using abusive transfer
pricing and aggressive tax planning, US$100 billion
of FDI-related revenues are shifted out of develop-
ing countries annually (UNCTAD, 2015: 200) –
funds that, in many cases, could make an impor-
tant contribution to advancing sustainable
development.
A move toward a global minimum corporate

income tax, as foreseen in the OECD’s Base Erosion
and Profit Shifting initiative,21 would alleviate the
problem of tax competition to a certain extent by
seeking to establish a floor to tax competition.22

However, this would still leave room for tax
avoidance, especially via the pricing of intangibles
and the use of various financing schemes, often
linked to tax havens and special-purpose entities.23

Many developing countries, in particular, simply
are not in a position to deal with sophisticated tax-
avoidance schemes. Research that determines the
various avenues of tax avoidance and develops
simple procedures to deal with them would, there-
fore, be very important; so would be the develop-
ment of policy recommendations and policy
advocacy that translate such recommendations
into practice. An example that deserves support is
the establishment, by the OECD and the United
Nations Development Programme (UNDP), of Tax
Inspectors without Borders (OECD, 2020a) and the
United Nations Transfer Pricing Manual (United
Nations, 2017).

Backward linkages
As mentioned earlier, backward linkages between
foreign affiliates and domestic firms are one of the
most effective avenues through which the latter
can benefit from the tangible and intangible assets
of the former.24 A few countries have established
linkage programs through which governments
support the upgrading of domestic firms to make
them ‘‘linkage ready,’’ i.e., help them reach the
standards that international investors expect from
their suppliers (and, in the process, embed foreign
affiliates more firmly in host countries). In other
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words, strengthening and deepening linkages is a
win–win proposition for foreign investors and host
countries.

The issue then becomes: how can one encourage
the creation and deepening of linkages? Interna-
tional Business scholars, with their understanding
of the needs of enterprises, are in an excellent
position to identify the obstacles and requirements
for linkage-creation and deepening, and the actions
firms and governments could take to address them.
Such understanding is of particular value at a time
of geo-political developments that may lead to a
reconfiguration of global value chains. Academic
researchers have the skills to advise on government
policies that support the creation and deepening of
backward linkages and, in this manner, help
increase the development impact of FDI.

For instance, would establishing ‘‘Linkage For-
ums’’ (UNCTAD, 2001: 26) bringing together vari-
ous stakeholders in public dialogues on linkage
creation and deepening be a good starting point?
Or multi-stakeholder value-chain partnerships
(Findlay & Hoekman, 2020)? Is linkage creation
primarily dependent on the availability of local
suppliers that can deliver inputs at the price and
quality that are sought by foreign affiliates or are
sunk costs and trust in existing supplier relation-
ships more relevant? How can governments build
and maintain databases of local enterprises to help
investors identify potential subcontractors and
ensure that enterprises in the database are link-
age-ready through a certification step, so that the
databases are trusted and used? What kind of
special incentives can be given to foreign affiliates
seeking to enhance their sustainability characteris-
tics through the formation or deepening of link-
ages? How does digitalization impact the
development of linkages? Would it make sense to
encourage IPAs in developed countries (which
increasingly also support outward FDI) to assist
IPAs in developing countries in developing linkage
programs – perhaps with funds made available in
the context of official development assistance, and
to help their own outward investors (Stephenson,
forthcoming a)? An organization like the World
Association of Investment Promotion Agencies
could provide the necessary channels to dissemi-
nate the results of such research to IPAs worldwide.

Outward FDI
Traditionally, the lion’s share of outward FDI
originated in developed countries, and virtually
all of them have policies and concrete measures in

place to facilitate such investment. These include
the provision of information; matchmaking; finan-
cial and fiscal incentives; political risk insurance;
and the conclusion of international investment
agreements that protect outward investors and
facilitate their operations (Sauvant et al., 2014).
Today, however, developing countries and

economies in transition have become important
outward investors as well. They accounted, in 2019,
for 30% of the world’s US$1.3 trillion of FDI
outflows (UNCTAD, 2020a: annex Table 1). During
2015–2019, 134 developing countries and econo-
mies in transition had outward FDI transactions
(UNCTAD, 2020a: annex Table 1). Yet, only a
relatively small number of these economies have a
clear outward FDI policy and concrete measures in
place in reference to their MNEs. The outward FDI
policies of developing countries are the neglected
twin of their inward FDI policies.
To some extent, this is understandable. The

countries involved are focused on attracting FDI
to build domestic productive capacity, create
employment, and advance their economic devel-
opment. Intuitively, outward FDI does not help
these objectives. Yet, recent research is beginning
to show that outward FDI can also benefit home
countries that are still developing countries
(ESCAP, 2020; Perea & Stephenson, 2017). The
key is that the development of a portfolio of
locational assets helps firms to maintain or
strengthen their international competitiveness as
it provides better access to markets and resources of
all kinds – and this, in turn, benefits the wider
(home country) economy via positive effects on
(among others) economies of scale and productiv-
ity of the firms involved; improved accounting,
quality, labor, and environmental standards; rising
exports; imported technology, innovation, skills,
and raw materials; and advancing economic
upgrading.
The effect of outward FDI on home-country

employment deserves special consideration as it is
politically sensitive. While there is a fear that such
investment will lead to significant job losses at
home, a review of a number of studies suggests that
the empirical evidence is more nuanced: in some
cases, lower-skilled jobs may be shifted abroad, but
the growth of higher-skilled jobs at home often
offsets those lost; in addition, these studies have
found that outward FDI preserves jobs that would
have been lost if firms had not been able to invest
abroad (Stephenson, 2018a: 60–68).
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This and many other aspects require further
policy-oriented research. For example, is there an
optimal sequencing of policies, perhaps along an
‘‘OFDI policy path’’ (Stephenson, forthcoming b)
on which governments move from removing
restrictions, facilitating outward FDI, promoting
it, and calibrating their support in light of their
developmental priorities? If so, how can govern-
ments determine in which stage they are and what
concrete measures are most appropriate for it, given
the state of their economies? What are the best
institutional arrangements regarding outward FDI:
a stand-alone agency? Combining outward and
inward FDI promotion? Combining outward FDI
activities with export promotion? Or something
else? Is there a danger that governments will
engage in an outward FDI incentives competition
(as they are doing regarding inward FDI) and, if so,
how should it be dealt with? Would it make sense
to make targeted efforts to increase the channels for
outward FDI benefits to flow back to home-country
economies and help contribute to sustainable
development, e.g., through boosting the capacity
of firms to absorb new knowledge, or through
incentivizing knowledge diffusion within the
home-country economy? (Stephenson, 2018b: 64–
69; Knoerich, 2017). Finally, how should the con-
cerns of stakeholder groups that are skeptical about
outward FDI be addressed?

A toolkit being developed by the United Nations
Economic and Social Commission for Asia and the
Pacific (ESCAP) and the World Economic Forum in
the framework of a workstream that may lead to
technical assistance and capacity building may
indicate how to move forward on some of these
issues (Knoerich, Stephenson & Taylor-Strauss,
forthcoming), but there is plenty of need for more
policy-oriented research, recommendations and
advice, for the particular benefit of countries with
limited capacity in this area.

Transcending the host-/home-country dichotomy
The question of outward FDI policies draws atten-
tion to another aspect related to the distribution of
benefits associated with FDI, an aspect that tran-
scends the host-country/home-country dichotomy.
Certainly, outward FDI benefits the firms under-
taking it, to maintain or enhance their competi-
tiveness. Yet, the more firms that locate assets
abroad and internationalize, the more salient the
tension pointed out earlier becomes, namely, that
governments – of both host and home countries –
seek to advance their interests within their national

contexts, while international investors seek to
advance their competitiveness within their interna-
tional contexts.
The OECD’s base-erosion and profit shifting

initiative (mentioned earlier) is an indication that
both home and host countries are waking up to this
issue and seek to address it cooperatively in a
multilateral context. Other issues that are likely to
be ripe for multilateral attention include mergers
and acquisitions (the preferred entry mode of many
MNEs) and the associated issues of competition
policies, as well as bankruptcy. What other issues
are likely to be candidates for a global micro-
regulatory agenda, and how can we address them?
(Sauvant, 2016). The only thing that appears to be
clear is that the global spread of MNE activities
requires a multilateral approach – both to facilitate
and regulate these activities.

ANCHORING SUSTAINABLE FDI, CSR, AND
RESPONSIBLE BUSINESS CONDUCT IN THE
INTERNATIONAL INVESTMENT LAW AND

POLICY REGIME
Strengthening an approach that encourages CSR
and responsible business conduct – key aspects of
corporate accountability, and one of the major
forces identified by Zhan (2021) – would foster
sustainable FDI and enhance the distribution of
benefits associated with FDI. The contention that
enterprises have responsibilities that go beyond
shareholders and encompass stakeholders (Milton
Friedman not withstanding (Friedman, 1970)), after
all, seems to be gaining ground. This is reflected,
e.g., in the 2019 US Business Roundtable ‘‘Statement
on the Purpose of a Corporation.’’25 Accepting a
stakeholder approach may be of particular interest
to big investors for whom their social license to
operate is more under scrutiny than for smaller
ones. The challenge is: how to encourage the
observance of CSR and responsible business con-
duct through appropriate policies?
One way in which this can be done is through

stronger laws and regulations in individual coun-
tries. Examples of countries that have used this
approach are India and Egypt. India adopted, in
2013, a CSR law that stipulates that domestic and
foreign affiliates in India above certain financial
thresholds must spend yearly at least 2% of their
average net profits during the three immediately
preceding financial years on specified CSR activi-
ties.26 Egypt’s Investment Law takes a softer
approach by providing, in Chapter III (‘‘The social
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responsibility of the investor’’): ‘‘Toward achieving
the goals of the comprehensive and sustainable
development, the Investor may dedicate a percent-
age of his annual profits to create a social develop-
ment system, outside his Investment Project’’
(emphasis added) by taking certain listed actions;
the amounts spent for these actions ‘‘shall not
exceed 10% of his annual profits’’ (after excluding
certain expenses) (Egypt, 2017). Is a compulsory
CSR approach (even if soft) – perhaps guided by the
SDGs – the way forward if and when firms do not
voluntarily implement CSR policies? If so, could it
also be applied to foreign affiliates abroad, espe-
cially in developing countries? And how could a
CSR approach be closely integrated into the very
business operations of firms?

However, many individual host countries do not
have the strength to effectively adopt, implement,
and monitor CSR and responsible business con-
duct. Another (perhaps complementing) approach
involves for individual home countries to require
their firms operating abroad to observe certain
standards in host countries, an approach that is
gaining acceptance.27 At the interregional level,
this is the approach of the OECD Guidelines – but
it is largely voluntary. How to give home countries
a greater role in promoting sustainable FDI is an
area that requires policy-oriented research.

To avoid the extraterritorial implications of this
approach – and to take into account the limited
possibilities of many host countries – an interna-
tional approach would therefore be helpful.

International Investment Agreements
Of particular interest here is the question of how
the concepts of sustainable FDI, CSR, and respon-
sible business conduct can be incorporated in
international investment agreements (IIAs). These
treaties (primarily some 3000 bilateral investment
treaties) constitute the international investment
law and policy regime. By design, they facilitate the
FDI operations of firms and provide various protec-
tions for their foreign investments. Importantly,
these treaties are effectively enforced by investors
themselves, through the investor–state dispute–
settlement mechanism provided for in most IIAs.28

Again by design, IIAs do not give rights to host
countries and responsibilities to foreign investors,
making these treaties structurally imbalanced. If
the rights of investors are not balanced by respon-
sibilities, the investment regime may lose legiti-
macy – which may well have implications for FDI
flows.

The challenge, thus, becomes: how can IIAs be
improved to evolve into instruments that also
promote sustainable FDI and investor responsibil-
ities in support of sustainable development?29 The
renegotiation of existing IIAs and the negotiation
of new ones offer opportunities to introduce
changes in the traditional approach.
That FDI must contribute to host countries’

development is not new in international invest-
ment relations. The preambles of a growing num-
ber of treaties include specific references to
sustainable development (Gordon, Pohl & Bou-
chard, 2014), and some IIAs now contain specific
provisions in this respect.30 This is a beginning. The
challenge is to operationalize and firmly anchor
this objective in the text of these treaties and their
application, so that investment has indeed a sub-
stantial sustainable development impact. Options
include:

• The Salini criteria,31 used to define ‘‘investment’’
for the application of IIAs by arbitral tribunals,
can be a starting point. Four of them have gained
acceptance: duration, substantial commitment of
capital or other resources, expectation of gain or
profit, and assumption of risk. The fifth – contri-
bution to the economic development of the host
country – has received less attention.32 It may be
difficult to assess the contribution of a given
investment to development. But many other
issues that tribunals face are also difficult, e.g.,
establishing the quantum of awards when tri-
bunals decide in favor of investors. Key is that the
preambles of many IIAs specifically provide that
they are meant to contribute to development.33

Since the FDI sustainability characteristics cap-
ture what governments expect from foreign
investors and what these investors themselves
declare they contribute to host countries, they
could be a starting point for assessing the contri-
bution to host countries’ development. The wide-
spread acceptance of the Salini criteria would
offer an entry point for tribunals that recognize
the need for investment to contribute to sustain-
able development if it is to gain treaty protection.

• IIAs could define ‘‘investment’’ explicitly by ref-
erence to the five Salini criteria – clarifying what
investments would qualify as sustainable
investment.

• IIAs could allow governments to deny protection
to investments that fall short of the sustainable
investment definition, through a denial-of-bene-
fits clause.
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• IIAs could allow governments to grant preferen-
tial treatment to investment that has certain
sustainability characteristics (similar to using
targeted incentives to invest in renewable
energy), permit sustainability exceptions, make
sustainability characteristics part of the ‘‘like
circumstances’’ analysis for national treatment,34

or focus investment facilitation preferentially on
such investment (e.g., in reference to Recognized
Sustainable Investors). The last approach is par-
ticularly relevant, given the WTO’s negotiations
of an investment facilitation for development
agreement (see below).

• Finally, incorporating binding references to CSR
and responsible business conduct in IIAs can
advance sustainable FDI.35 References to such
intergovernmental instruments as the UN Guid-
ing Principles on Business and Human Rights, the
International Labor Organization (ILO) Tripartite
Declaration of Principles Concerning Multina-
tional Enterprises and Social Policy and the
OECD Guidelines for Multinational Enterprises
would import into investment treaties widely
accepted provisions that encourage sustainable
investment (relating to, e.g., environmental man-
agement, technology transfer, local capacity
building). IIAs have begun to do so in their
preambles and/or texts. For example, the Com-
prehensive Economic and Trade Agreement
(CETA) Preamble encourages enterprises operat-
ing within the territory of the contracting parties
or subject to their jurisdiction to respect interna-
tionally recognized CSR standards, including the
OECD Guidelines. This approach reflects a
broader reorientation of IIAs toward recognizing
the responsibilities of investors in general and
should be encouraged through policy advocacy.

There are certainly more options to anchor the
promotion of sustainable FDI in binding IIAs. It is a
challenge that is worth pursuing, because these
treaties are setting the parameters for domestic
investment policy and law-making and because –
since they are effectively enforced – they can be an
important tool to nudge investors in the direction
of engaging in best efforts toward making a
reasonable contribution to host countries’
development.

Again, this requires further research and policy
advocacy to move the agenda forward. In the past,
developing countries were the main champions of
CSR and responsible business conduct in IIAs.
Today, scholars – and, for that matter, interested

parts of civil society – need to play this role. This is
so, because developing countries are becoming less
interested in this matter because more and more of
their own firms are investing abroad and hence
their home-country governments become less
interested in imposing obligations on them (while
becoming more interested in protecting them).

The WTO Investment Facilitation Framework
for Development
The current WTO negotiations of an Investment
Facilitation Framework for Development (IFF4D)
offer a concrete opportunity to influence the out-
come of a process that may well add an important
component to the international investment
regime.36 This rule-making effort takes place paral-
lel to the discussions and negotiations that are
taking place in the framework of UNCITRAL’s
Working Group III, which focuses on investor–state
dispute–settlement reform in IIAs.37 (Discussions
on improving the investment regime are also being
conducted within the framework of UNCTAD and
the OECD.) The focus in the present section is on
the IFF4D, as the issues addressed in these negoti-
ations are of immediate interest to international
business scholars.
The purpose of the WTO negotiations, underway

since September 2020 (after several years of
preparatory discussions (Gabor, 2021)), is to arrive
at a binding multilateral agreement to facilitate
flows of FDI for development. They focus entirely
on concrete and technical investment-facilitation
measures, leaving the controversial issues of market
access, investment protection, and investor–state
dispute settlement (ISDS) aside (WTO, 2017).
Specifically, the negotiations center on four sets of
investment-facilitation measures: transparency of
investment measures; streamlining and speeding
up administrative procedures; focal/enquiry point/
investment facilitator types of mechanisms; and
arrangements to enhance domestic coherence and
cross-border cooperation on investment facilita-
tion. These technical measures are supplemented
by provisions on (among others) the scope of the
agreement and general principles; special and
differential treatment for developing and least
developed countries (including regarding imple-
mentation, grace periods, technical assistance,
capacity building); cross-cutting issues (including
CSR, measures against corruption); and institu-
tional arrangements (including a WTO Committee
on Investment Facilitation, exceptions, dispute
settlement).38 These are all measures to make it
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easier for investors to establish themselves in host
countries and operate within them, hopefully
thereby increasing FDI flows and advancing eco-
nomic growth and development.

This approach is, of course, understandable, but
it begs the question of whether it might be possible
to include in an IFF4D not only measures that
facilitate FDI flows, but also measures that directly
help to increase the development impact of the
investment that host countries receive. One way in
which this can be done is to include in an IFF4D a
strong reference to CSR and responsible business
conduct that requires the signatories of the agree-
ment not only to disseminate internationally rec-
ognized standards of such conduct, but also to see
to it that these standards are being observed. This
could be done by referring explicitly to such
standards (especially the above-mentioned UN
Guiding Principles, the ILO MNE Declaration and
the OECD Guidelines), or by listing key elements of
CSR/responsible business conduct – or by combin-
ing both approaches.39

A complementary approach would be to include
in an agreement concrete measures that focus on
facilitating sustainable FDI. For example, it could
create the category of the Recognized Sustainable
Investor and allow WTO members to let such
investors benefit from additional investment-facil-
itation measures.40 The agreement could also
encourage, e.g., the establishment of linkage/sup-
plier-development programs in host countries (for
the reasons outlined earlier) and the development
of marketing strategies targeting sustainable FDI.41

It could also require home countries to link their
outward FDI support measures to the observation of
internationally recognized standards of responsible
business conduct. Identifying such measures and
including them in an IFF4D is important for an
agreement that explicitly is ‘‘for Development’’. It is
also important because the implementation of
these measures would benefit from any technical
assistance commitments that an agreement should
stipulate42, and the stronger the agreement, the
stronger the technical assistance commitments
should be.

Given that the negotiations are still ongoing,
there is an opportunity to influence them and
nudge delegates toward agreeing on a framework
that encourages not only more FDI but also more
sustainable FDI for sustainable development. Assist-
ing these negotiations by identifying investment
facilitation measures – and especially measures that
directly increase the development impact of FDI –

is important in and by itself. However, it is also
important because, if and when these negotiations
are successfully concluded, the IFF4D would con-
stitute an influential commitment device, provid-
ing a benchmark for governments as to what they
are expected to do if they wish to increase FDI
flows.
Moreover, and beyond the WTO negotiations,

facilitating FDI will become a more important
policy challenge as future investment treaties can
be expected to include provisions on investment
facilitation, as already seen in the Regional Com-
prehensive Economic Partnership Agreement
(Schacherer, 2021). Indeed, separate treaties on this
subject will be concluded (e.g., the European
Commission is envisaging negotiating an invest-
ment-facilitation agreement with Angola). An
IFF4D would therefore establish a floor for such
provisions and treaties.43 Could one develop guid-
ing principles (perhaps endorsed by such an insti-
tution as the G20) for the negotiation of bilateral,
regional, and multilateral treaty-making efforts on
investment facilitation? For instance, could one
suggest that such efforts should seek to arrive at a
certain balance of measures that facilitate the
locational decision-making process for firms (e.g.,
host countries increasing the transparency of their
laws and regulations concerning incoming FDI)
and measures that directly contribute more to a
host country’s development (e.g., MNEs creating
linkages)? Or that emphasis is placed on the
prevention and management of conflicts between
MNEs and host countries and the use of non-
adversarial mechanisms (such as mediation)
instead of formal dispute-settlement mechanisms
(such as ISDS)? Also, learning from the experience
of other treaty-making efforts (especially the Trade
Facilitation Agreement – Hoekman, 2021), that
stakeholder groups should be able to make an
input into the negotiations process? This would be
important not only to bring in ground-level expe-
rience but also to build an informed constituency
for the implementation of the resulting treaty
(which Hoekman (2021: 16) refers to as mobilizing
‘‘a broad ‘epistemic community’ to establish/agree
on what constitutes good practice’’). This last point
is particularly critical for treaties that are very
detailed and therefore depend on practical experi-
ence to understand what is doable.
As countries seek to attract sustainable FDI for

sustainable development and are negotiating trea-
ties on this subject, they will need to understand
how to progress best in this area. International
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business scholars who are experts on MNE opera-
tions are in an excellent position to make a
contribution toward this effort.

CONCLUSION
As Zhan (2021) pointed out, the sustainability
endeavor and corporate accountability are two
major forces re-shaping the FDI landscape. This
article sought to operationalize them in the context
of the overarching question of the distribution of
benefits associated with FDI and, more specifically,
how governments can benefit as much as possible
from such investment.

In addressing this question, we need to recognize
that, for governments, FDI is a tool to advance their
national economic growth and development, while
taking into account such other objectives as pro-
tecting their essential national security interests.
Accordingly, governments formulate their national
and international FDI policies with their national
objectives in mind, while being aware that inter-
national investors seek to maintain or increase their
competitiveness in an international context. This, in
turn, creates a basic tension that needs to be
managed. To quote again Vernon (this time from
his prescient volume ‘‘Sovereignty at Bay’’ (1971:
284), published more than 25 years before his ‘‘In
the Hurricane’s Eye’’): ‘‘The basic asymmetry
between multinational enterprises and national
governments may be tolerable up to a point, but
beyond that point there is a need to reestablish
balance’’.

If we want to avoid that this asymmetry becomes
intolerable, if international investors are to prosper
and countries to benefit from FDI to the greatest
extent possible, the challenge is to find ways to
reconcile the interests of governments and MNEs
with each other, i.e., to arrive at an overlap and
balance that makes it interesting for governments
to admit FDI into their economies and for investors
to invest in them.

It is a delicate balance, and it has to be found
increasingly in the context of encouraging sustain-
able FDI for sustainable development, since sus-
tainable development has become the lodestar of
economic policy. If governments’ assessment of the
impact of FDI, possibly accentuated by non-eco-
nomic considerations, is unfavorable, it is likely to
lead to a deterioration in the relationship between
MNEs and governments. The challenge is for gov-
ernments, in interaction with international

investors, to arrive at the appropriate corporate
and policy approaches.
During the past 30 years or so, we have witnessed

a policy approach that welcomes FDI. It was
underpinned by an international investment law
and policy regime that protects and facilitates
investment flows, enforced through a strong dis-
pute-settlement mechanism. This policy approach
is based on the consideration that (non-economic
considerations aside) FDI makes a contribution to
national development and therefore should be
welcomed and encouraged.
We should, however, not take a welcoming

national FDI policy approach and a liberal, open
international investment regime for granted, nor
that countries benefit automatically in a satisfacto-
rily manner from FDI. As any regime, the national
and international investment regimes are subject to
challenges in light of shifting national preferences
and calculations. The investment regime has
changed in the past and is in the process of doing
so again. While red tape has not replaced red
carpet, there is a trend for national (inward and
outward) FDI policies to become more nuanced,
with this greater nuance being reflected in interna-
tional investment agreements.
This article has discussed several concrete and

actionable policy areas in which the distribution of
benefits can be influenced. It has also suggested
how this can be done, namely by encouraging more
sustainable FDI for sustainable development and
enhancing the distribution of benefits associated
with FDI in concrete policy areas. These were
exemplified by discussing state contracts, transfer
pricing and tax planning, backward linkages, and
outward FDI; and anchoring sustainable FDI, CSR
and responsible business conduct in the interna-
tional investment law and policy regime and,
specifically in the context of the negotiations of a
WTO Investment Facilitation Framework for
Development.
Influencing the distribution of benefits in favor

of countries is not an easy task under any circum-
stances, given how competitive the world FDI
market is. It is even more difficult now, as the
world emerges from the COVID-19 crisis and
governments will make every effort to restart their
economies, including by competing for FDI; but,
then, the crisis is also an opportunity to ‘‘build back
better’’ (Guterres, 2020).
Scholars from a range of disciplines should

undertake applied policy-oriented research, provide
policy advice and engage in policy advocacy in the
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FDI space to make sure that countries receive their
share of the benefits of FDI. Moreover, dealing with
FDI policy challenges requires an interdisciplinary
approach, as these challenges concern not just
business activities involving a range of issues
normally considered by many international busi-
ness scholars, but they also involve economic and
political economy issues of concern to host (and
increasingly home) countries. They need to be
addressed within the framework of an international
investment law and a policy regime that progres-
sively sets the parameters for national law and
policy making.

Working with international organizations with
FDI work programs, such as UNCTAD, the Word
Bank, the United Nations International Trade Cen-
tre (ITC), the United Nations Commission on
International Trade Law (UNCITRAL), the United
Nations Industrial Development Organization
(UNIDO), OECD, and the World Association of
Investment Promotion Agencies, provides entry
points for policy advice and advocacy. Policy
makers in individual countries can also be advised
on national laws relating to inward and outward
FDI, especially relating to corporate social respon-
sibility issues.44 Individual IPAs – many of which,
especially in most developing countries, are woe-
fully under-resourced – may well be receptive to
advice and advocacy as well. And there are various
non-governmental organizations that may wel-
come informed support; some of these are quite
specialized, such as Tax Inspectors without Borders,
an organization that helps developing countries to
increase their tax revenues.

Academics in the international investment law
area have shown how this can be done, by estab-
lishing the ‘‘ISDS Academic Forum’’45 to provide
targeted input into the deliberations of UNCI-
TRAL’s Working Group III mentioned earlier. The
ITC and the German Development Institute have
established an ‘‘Expert Network’’ to channel policy
advice into the WTO investment-facilitation nego-
tiations. UNCTAD and the OECD organize confer-
ences to which academics are invited, and the
OECD even seeks comments through public con-
sultations on policy-oriented papers that it prepares
(OECD, 2021). Individual governments, too, pro-
vide formal opportunities for academics to make an
input into ongoing policy discussions.46 Maybe the
international business academic community could
take a leaf from their colleagues in the international
investment law community and find a way to
provide policy oriented, evidence-based inputs into

various national and international rule-making and
discussion endeavors.
After all, international business scholars have the

expertise to identify key areas in the interaction
between MNEs and governments, design appropri-
ate ways to address them and help translate them
into action. They should take the opportunities
that exist to do just that.

NOTES

1 Since 1991 (documented in UNCTAD’s World
Investment Reports), policy changes have been
overwhelmingly in the direction of making the
investment climate more welcoming for foreign
investors. Moreover, virtually every country has
an investment promotion agency, often also
sub-national ones. Also, virtually all countries
have concluded treaties to protect international
investors and facilitate their operations.

2 I am using ‘‘CSR’’ to refer to environmental,
social and governance impacts of firms and
‘‘responsible business conduct’’ as referring to
the same (CSR) impacts plus their direct and
indirect commercial and productive impacts, as
captured, for instance, in the OECD Guidelines
for Multinational Enterprises (OECD, 2011).
(The concepts are frequently used interchange-
ably.) To quote the OECD (OECD, 2015): ‘‘Re-
sponsible business conduct (RBC) entails above
all compliance with laws, such as those on
respecting human rights, environmental protec-
tion, labour relations and financial accountabil-
ity, even where these are poorly enforced. It also
involves responding to societal expectations
communicated by channels other than the law,
e.g., inter-governmental organisations, within
the workplace, by local communities and trade
unions, or via the press. Private voluntary
initiatives addressing this latter aspect of RBC
are often referred to as corporate social respon-
sibility (CSR).’’ The broader concept of responsi-
ble business conduct is appropriate for MNEs, as
their impact, arguably, is first of all economic;
and it is of particular interest to developing
countries, as one of their most important aims is
economic development and, therefore, directly
related to the first SDG, poverty reduction.

3 The same consideration applies also to home
countries regarding outward FDI, as witnessed by
the approach of the US to outward FDI under the
Trump administration.
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4 See in this context also the debate between
Reich, 1990; Tyson, 1991; Reich, 1991; Tyson,
2012; Reich, 2015, some 30 years ago but still
entirely relevant today.

5 Actually, primarily mergers and acquisitions –
which, however, account for the bulk of incom-
ing FDI

6 SOEs from developed countries are more impor-
tant outward investors than those from devel-
oping countries, measured by their foreign assets
(Sauvant & Strauss, 2012).

7 The OECD has done considerable work on
designing effective and open investment policies
that take account of needs to protect essential
security interests (see, OECD/natsec), resulting
in standard setting (notably the 2009 Guidelines
for Recipient Country Investment Policies relat-
ing to National Security). However, as Lai (2021)
showed, governments deliberately couch
national security concerns (not surprisingly) in
vague terms.

8 For example, government policies regarding FDI
during the 1970s were highly critical, reflected in
the spate of nationalizations that took place
especially during the first half of that decade
(Kobrin, 1984).

9 UNCTAD, World Investment Reports, various
issues.

10 The average of the annual percentage changes
during this period.

11 To take a recent example, it has been reported
(Kerr & Andrew 2021) that Saudi Arabia is
offering a 50-year tax holiday, waiving quota
on the employment of nationals and giving
protection guarantees against future regulations
to boost FDI inflows.

12 For a discussion of this issue, exemplified by the
avoidance and mitigation of human rights risks
vs. the promotion of human rights, see Much-
linski, 2012.

13 For an elaboration, see, Sauvant and Gabor,
2021.

14 In particular, the UN Guiding Principles on
Business and Human Rights, the ILO Tripartite
Declaration of Principles Concerning Multina-
tional Enterprises and Social Policy, and the
OECD Guidelines for Multinational Enterprises.

15 It has been estimated that the infrastructure
financing gap alone amounts to US$15 trillion by
2040 (George et al., 2019).

16 If host countries seek unilaterally to change the
terms of contracts, investors typically have
access to investor–state dispute settlement that

would sanction any contract violations; contrary
to the past, contract bargains no longer become
obsolete (Sauvant & Wells, 2021).

17 Indeed, if countries need to negotiate (or re-
negotiate) large-scale investment contracts only
occasionally, it may not be the best use of scarce
resources to develop the required expertise
locally.

18 See, respectively, https://www.connexintl.com/;
https://islp.org/; https://www.aflsf.org/.

19 For an example, see Extractive Hub (2005).
Individual countries have developed model con-
tracts over the years. One of the problems with
general model contracts is that they pay no
attention to the particular legal, economic and
political environment of individual host coun-
tries or link them to existing agreements. Yet,
who drafts a model contract is important: the
first mover has a negotiating advantage.

20 The CCSI Negotiations Roadmap is available at:
http://negotiationsupport.org/roadmap (last vis-
ited January 12, 2021).

21 https://www.oecd.org/tax/beps/, last visited Jan-
uary 12, 2021.

22 As the OECD Secretariat reports, ‘‘bank secrecy
for tax purposes, and the tax evasion it facili-
tated, have been seriously reduced’’ as a result of
the cooperation among the 161 members of the
OECD-hosted Global Forum on Transparency
and Exchange of Information for Tax Purposes
(OECD, 2020b: 5).

23 For a discussion, see UNCTAD, 2015, chapter V.
A floor to tax competition would, however, not
necessarily alleviate abusive practice related to
transfer pricing, the structuring of intrafirm debt
and possibilities to influence dividend payments
when governments own equity in a project.

24 For an extensive recent discussion of the range of
issues related to linkages, see, Jordaan, Douw &
Qiang, 2020; UNCTAD, 2010; OECD-UNIDO,
2019b.

25 Available at: https://opportunity.businessround
table.org/ourcommitment/, last visited January
12, 2021. But see the critical discussion in Beb-
chuk & Tallarita, 2020.

26 The CSR law is contained in Section 135 of the
Companies Act, 2013, available at: https://www.
mca.gov.in/SearchableActs/Section 135.htm
(last visited January 12, 2021). Schedule VII of
the Companies Act lists the following areas:
eradicating hunger, poverty and malnutrition,
sanitation, promoting education, promoting
gender equality, ensuring environmental
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stability, protection of national heritage, mea-
sures for the benefit of armed forces veterans,
and rural development projects; available at:
http://ebook.mca.gov.in/Actpagedisplay.aspx?PA
GENAME=17923, last visited January 12, 2021.

27 See, e.g., The Foreign Corrupt Practices Act of
1977; see also ‘‘Loi Sapin’’ II, No. 2016-1691, all
last visited January 17, 2021.

28 As of July 31, 2020, there were at least 1061
known treaty-based ISDS disputes; see ‘‘Invest-
ment Dispute Settlement Navigator, available at:
https://investmentpolicy.unctad.org/investment
-dispute-settlement?utm_source=World+Investm
ent+Network+%28WIN%29&utm_campaign=1e
79616ae4-EMAIL_CAMPAIGN_2017_05_18_COPY
_02&utm_medium=email&utm_term=0_646aa30
cd0-1e79616ae4-70005285, last visited February
25, 2021. To these, one would have to add ISDS
disputes based on contracts and national laws.

29 The following paragraphs draw on Sauvant &
Mann 2019.

30 For example, the Morocco-Nigeria BIT and the
Pan-African Investment Code approach.

31 Salini Costruttori S.p.A. and Italstrade S.p.A. v.
Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction, 23 July 2001, para. 52. For a discus-
sion of the criteria, see, https://jusmundi.com/en/
document/wiki/en-salini-test. There is, however,
a question to what extent digital investments
can be considered investments covered by IIAs;
for a discussion see, Horvath and Klinkmueller,
2019.

32 For a discussion of why some tribunals have
rejected the Salini approach and why this may
not be a good idea, see Muchlinski, 2021: 721–
723.

33 Thus, e.g., the 2010 UK-Colombia BIT provides
in its preamble: ‘‘Recognising the need to pro-
mote and protect foreign investments with the
aim to stimulate individual business initiative
and to foster the economic prosperity of both
Contracting Parties;’’ available at: https://
investmentpolicy.unctad.org/international-inves
tment-agreements/treaty-files/3253/download,
last visited 11 February 2021.

34 See the Pan-African Investment Code approach.
35 See in this context OECD, 2021.
36 Delegates are negotiating ‘‘with a view to achiev-

ing a concrete outcome by the 12th WTO Min-
isterial Conference (MC12), scheduled for next
year’’ (WTO, 2020), i.e., November/December
2021.

37 See, https://uncitral.un.org/en/working_groups/
3/investor-state (last visited January 12, 2021) for
the materials prepared for this effort.

38 See, documents available at https://docs.wto.
org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Meta
Collection = WTO&SymbolList = %22INF %2fIFD
%2f* %22&Serial = &IssuingDateFrom = &Issuing
DateTo = &CATTITLE = &ConcernedCountryList
= &OtherCountryList = &SubjectList = &TypeList
= &FullTextHash = 371857150&ProductList = &
BodyList = &OrganizationList = &ArticleList = &
Contents = &CollectionList = &RestrictionType
Name = &PostingDateFrom = &PostingDateTo =
&DerestrictionDateFrom = &DerestrictionDateTo
= &ReferenceList = &Language = ENGLISH&Search
Page = FE_S_S001&ActiveTabIndex = 0&HSClas-
sificationList = &ServicesClassificationList = &En-
vironmentClassificationList = &ICSClassification
List = &ICSClassificationDescList %3aEnviron-
mentClassificationDescList %3aServicesClassifica-
tionDescList %3aHSClassificationDescList = &lan
guageUIChanged = true, last visited January12,
2021, For potential additional measures, see, ITC
& DIE, 2020.

39 WTO members that explicitly support the inclu-
sion a reference to CSR include Argentina, Brazil,
the EU, and Japan; the challenge is to include
language that requires not only the dissemina-
tion of CSR standards, but also their observance.
Moreover, a reference to the OECD MNE Guide-
lines may be difficult for some WTO members to
accept, as they are not members of the OECD
and therefore may not have subscribed to them.

40 For a suggestion of how such an Article could
look like, see Sauvant & Gabor, 2021. The
proposed Article is patterned on Article 7.7 in
the Trade Facilitation Agreement, creating the
category of the ‘‘Authorized Operator’’. The
Trade Facilitation Agreement is available at:
https://www.wto.org/english/docs_e/legal_e/tfa-
nov14_e.htm, last visited January 12, 2021.

41 For potential additional measures, including
measures directly enhancing the development
impact, see Sauvant et al. 2020.

42 For further suggestions of how an IFF4D could be
strengthened to support sustainable develop-
ment, see ITC & DIE, 2020.

43 Similar to what the WTO TRIPS and TRIMs
agreements do regarding, respectively, the pro-
tection of intellectual property rights and per-
formance requirements.

44 See the discussion earlier, on CSR and home
country measures.
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45 See, https://www.jus.uio.no/pluricourts/english/
projects/leginvest/academic-forum/.

46 In the case of the US, e.g., there is general legal
requirement for a ‘‘notice and comment period’’
to allow civil society, business, labor, and other
stakeholders to comment on any proposed reg-
ulation; see, https://www.justia.com/administr
ative-law/rulemaking-writing-agency-regulations/
notice-and-comment/.
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