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Abstract

During TTIP negotiations, the European Commission was severely criticized by
civil society organizations and public opinion for its secrecy regarding negotiation
strategies and priorities. The Commission responded by making some negotiating
texts publicly available. This article explores the implications of increasing trans-
parency in trade negotiations. Drawing on negotiation, politicization, and informal
governance literature, it examines how the Commission’s choice for a partial trans-
parency approach had three paradoxical effects on negotiations. First, greater trans-
parency did not help the public perception of TTIP. Second, greater transparency
increased the EU’s bargaining leverage but led to a low degree of negotiating discre-
tion for the Commission. Finally, greater transparency transformed the nature of the
negotiating process by making it more informal, allowing bargaining parties to act
outside the public scrutiny. This contribution solves these transparency puzzles by
showing that partial transparency is a double-edged sword. Whilst greater transpar-
ency has become an important legitimation strategy in EU trade governance, adopt-
ing a partial transparency approach fuelled public protest instead of muting it and
led to the failure of the negotiations.

Keywords TTIP - Trade negotiations - European Commission - Transparency -
Contestation

Introduction

The Transatlantic Trade and Investment Partnership (TTIP) negotiations between
the European Union (EU) and the USA led to an unprecedented level of contesta-
tion by civil society organizations (CSOs), the media, and members of the Euro-
pean Parliament (EP). In November 2014, the European trade commissioner, Cecilia
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Malmstrom, responded by increasing transparency in three different ways. First,
the European Commission (henceforth, the Commission) established a civil soci-
ety forum in which it reported back to civil society groups after each trade round.!
Second, the Commission made a large majority of negotiating texts available on
its website. Third, the Commission established a new unit entitled “Transparency,
Communication, and Civil Society” to enhance societal dialogue, transparency, and
accountability. However, these measures did not diminish protests against TTIP. On
the contrary, increased transparency was accompanied by further mobilization by
CSOs. In fall 2015, discontent culminated in an anti-TTIP demonstration in Berlin
that assembled some 200,000 participants—in a country that would have been the
major beneficiary of further trade liberalization between the two trade powers.

Against this background, this article explores the implications of greater trans-
parency in trade negotiations. We argue that the Commission, by adopting a partial
transparency approach, involving the public disclosure of some negotiating texts,
provoked three marked—and paradoxical—consequences for TTIP negotiations.
First, greater transparency unexpectedly enhanced contestation instead of quieting
it down. This is puzzling, as the international relations literature shows that greater
transparency in decision-making has become an important legitimation strategy of
international organizations for decreasing politicization (Gronau and Schmidtke
2016; Tallberg et al. 2013). Second, increasing transparency has strengthened the
EU’s bargaining leverage vis-a-vis the USA, but has reduced the negotiating discre-
tion of the Commission. By discretion we mean the leeway conferred on the Com-
mission to accomplish a negotiating mandate. From a negotiation analysis perspec-
tive, increasing transparency is also puzzling, as negotiating power usually requires
secrecy and disclosing information can lead to either an increase or decrease in
EU bargaining leverage (Raiffa et al. 2002; Stasavage 2004). Third, the decision to
increase transparency had the paradoxical effect of shifting decision-making pro-
cesses to informal networks and practices, giving both sides more flexibility to act
outside public scrutiny, but engendering more contestation.

The key to these transparency conundrums is that transparency is a double-edged
sword. In times of public contestation and protest, partially increasing transparency
might initially seem an attractive legitimation strategy. It allows the Commission to
stay in charge of what information is released and can be expected to pacify public
protest. The result, however, might be different because partial information reveals
to the public that certain information is still classified. This might unexpectedly lead
to an increase in contestation because partial transparency augments the sense of
secrecy instead of silencing it. Only a strategy of full transparency, understood as the
public disclosure of all negotiating texts by the two negotiating parties, can mitigate
contestation. At the same time, the partial publication of negotiating texts can have

! To be sure, civil society dialogues have always been part of the Commission’s communication strategy.
Examples include the “Trade Dialogue with Civil Society” launched in 1998, the 2002 “Transatlantic
Guidelines on Regulatory Cooperation and Transparency”, the 2005 “European Transparency Initiative”,
the 2011 “Transparency Register”, and the 2012 “Transparency Portal”. For a discussion of how the
Commission used transparency to increase its legitimacy, see Meunier (2003).
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a twofold effect on the Commission’s bargaining leverage. First, it might decrease
EU bargaining leverage should the other side insist on greater concessions. Sec-
ond, partial transparency can have exactly the opposite effect. Rather than decreas-
ing EU bargaining leverage, it might increase it. The paradox of internal weakness
(Schelling 1960) can be a source of bargaining power, as the Commission can point
to recalcitrant EU member states to extract more concessions from the other side.
Finally, greater transparency can, paradoxically, lead to the informalization of trade
negotiations. Discussions outside formal institutional channels might help to make
negotiations less visible to the public and might help level the playing field among
negotiation partners. Drawing on the informal governance literature, we show that
informalizing EU trade governance might also exacerbate rather than mitigate pub-
lic contestation.

The analysis draws on two sets of empirical data: first, primary sources, includ-
ing documents and minutes—from the Council of Ministers (henceforth, the Coun-
cil), the Commission, and the EP—on the negotiations between the EU and the
USA from 2013 to 2016; and second, semi-structured interviews with officials from
the Commission’s Directorate General (DG) for Trade, Council officials from DG
Trade, and officials from the Trade Policy Committee (TPC).> The highly complex
and technical TTIP negotiations involved 150 officials in 24 negotiating groups
spanning market access, regulatory issues and non-tariff barriers, trade-related rules,
and investment protection (Council of the European Union 2014). Although negotia-
tions came to a standstill in September 2016, when a series of member states con-
secutively pulled the plug (Euractiv 2 September, 2016), TTIP remains a case in
point to examine how increasing transparency did not help public perception of a
trade agreement between two trade powers but rather diminished public acceptance.

This article proceeds in four steps. Section two reviews the present literature on
TTIP negotiations, transparency, and contestation, theorizes the effect of greater
transparency on TTIP negotiations, and derives a set of propositions. The third sec-
tion probes these propositions and presents three paradoxical findings. The conclu-
sion summarizes results and outlines the consequences of these developments.

Contestation, bargaining leverage, and informalization

Despite increased theoretical and empirical attention to EU trade policy and TTIP,
fewer studies have directly examined how transparency shapes EU trade govern-
ance. Studies analysing the politics of transatlantic trade negotiations focus on
their theoretical and historical context; negotiations, actors, and agencies; knock-on
effects and unintended consequences for third-parties; implications for multilateral

2 The interviews took place from 11 to 14 January 2016 in Brussels. T am particularly grateful to the fol-
lowing officials from the European Commission’s Directorate General Trade, Council officials from the
General Direction Trade, Development, Horizontal Issues and Foreign Affairs and from TPC for their
availability and willingness to share their knowledge with me: John Clarke, Luca De Carli, Ignacio Gar-
cia-Bercero, Lutz Giillner, Bostja Krasovec, Alda Silveira Reis, and Ruta Zarnauskaite. None of the opin-
ions expressed in the interviews are attributed to a particular person. All interviews are therefore cited in

chronological number.
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institutions and regime complexes (see the contributions in Morin et al. 2015);
transatlantic partnerships (Tel6 2015); and whether or not TTIP is a game-changer
(De Bievre and Poletti 2016; De Ville and Siles-Briigge 2016; Eliasson and Garcfia-
Duran 2016). Other scholars have examined the distinctiveness of TTIP negotia-
tions (De Ville and Siles-Briigge 2016; Smith 2015; Young 2016), the role of the
EU and USA as rule-makers and takers (Hamilton and Pelkmans 2015), competitive
interdependence (Damro 2015), and the importance of legislative—executive rela-
tions (Janci¢ 2017). Young (2017), in turn, argues that efforts to deepen integration
have been pivotal to the politicization of trade policy. A new wave of studies on
transparency and contestation predominantly draws our attention to the role played
by CSOs during TTIP negotiations. Whilst Bauer (2016) has argued that the use
of social media has facilitated CSO influence, other scholars (De Ville and Siles-
Briigge 2016; Young 2016) underline the unprecedented focus of their campaigns
on non-tariff barriers. For example, Siles-Briigge (2017) stresses the importance of
emotions in advocacy framing related to the issue of transatlantic investor protec-
tion, arguing that CSOs created a polysemic “injustice frame”. Others contend that
the broader and deep the regulatory agenda of a trade agreement is, the more likely
political mobilization by CSOs (Eliasson and Garcia-Duran 2016) will be. Other
studies focus on the Investor-State Dispute System, the export of US-produced
GMOs to the EU, and the inclusion of public services in TTIP (Aggarwal and Even-
ett 2016) to explain the increased contestation of TTIP. Huet and Elliasson (2017)
identify the rhetorical strategies of TTIP proponents, namely EU trade commis-
sioners from 2013 to 2016, in response to contestation over TTIP. Other studies on
transparency and contestation examine how the Commission moved from a reactive
strategy of providing transparency based on access to documents to the proactive
provision of information (Coremans 2017) or how a combination of CSO contesta-
tion campaigns against TTIP, allied with consensus decision-making in the Council,
led to a low degree of negotiating autonomy for the Commission and increased EU
bargaining power (De Bievre 2018). Gheyle and De Ville (2017) show that several
transparency measures undertaken by the Commission did not silence contestation,
as CSOs asked for full transparency for and participation by CSOs. This contribu-
tion complements the literature in three ways. First, it examines how the Commis-
sion’s strategy of increasing transparency had different, paradoxical effects on TTIP
negotiations. Second, it relies on extensive interviews with involved actors. Third, it
brings together different strands of literature, negotiation analysis, politicization, and
informal governance literature.

3 Recently, Diir (2017) has published a virtual special issue on trade in which he divides EU trade policy
literature into an external side and internal side. These include the articles by Meunier and Nicolaidis
(2006) on the EU as a conflicted trade power, Concei¢do-Heldt (2014) on bargaining power (a)symmetry
and EU external effectiveness as well as Young’s (2015) piece on the limits to regulatory co-ordination
in the EU’s new generation of preferential trade agreements.
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Transparency and contestation

Contested multilateralism (Morse and Keohane 2014) is now a central feature of
global governance. Protest and criticism of European and global governance has
been linked to the lack of transparency and democratic control (Grigorescu 2015;
Tallberg 2016). Studies on the politicization of European integration—defined as
the public contestation of the authority of supranational institutions—consider
that contestation has been characterized not only by “a patchwork of politicizing
moments” (Hutter et al. 2016) but has also been embedded in national political
conflict structures that vary between European regions (Kriesi 2016). Hooghe and
Marks (2009) examine the turn “from permissive consensus to constraining dissen-
sus” by focusing on the politicization of European integration in elections and ref-
erendums. As a result, the preferences of the general public and of national political
parties have become decisive for outcomes in shaping contestation on Europe. The
postfunctionalist perspective expects politicization to mobilize Euro-sceptic citizens
around national identities, empower anti-European parties, and undermine support
for the European integration project. International relations and EU studies focus-
ing on the consequences of politicization (Kriesi 2016) demonstrate that interna-
tional and supranational institutions react to criticism by increasing transparency,
for example, by providing public information about their activities. Thus, greater
transparency has become an important legitimation strategy in European and global
governance (Gronau and Schmidtke 2016). To our best knowledge, however, the lit-
erature tells us little about the implications of increasing transparency for EU gov-
ernance in terms of helping pacifying public protest, increasing or decreasing EU
bargaining leverage, and in establishing new governance practices.

In this contribution, we use the term transparency to denote public access to
information about the Commission’s activities and positions on trade negotiations
(see also Tallberg 2016; Gheyle and De Ville 2017). We argue that low transpar-
ency,® meaning that parties negotiate secretly and the public has access only to gen-
eral information about negotiations, is problematic, as it is likely to increase contes-
tation if the public salience of an issue is high. Releasing information to the public
about negotiations is a rational strategy for both sides to minimize the contestation
of TTIP and thus increase the acceptance of policy outcomes (see also Stasavage
2004; Meunier 2005). If there is contestation of trade governance in a situation of
low degree of transparency, European institutions and other involved parties have

4 The International Relations literature uses three different transparency concepts: transparency-as-dis-
closure, transparency-as-dialogue, and transparency-as-information (McCarthy and Fluck 2016). Trans-
parency-as-disclosure refers to the perceived legitimacy and accountability of governing institutions and
carries a positive normative value. Transparency-as-dialogue is linked to an ethical orientation towards
others. Closely linked to social constructivist approaches and Habermas’ (1995) theory of communica-
tive action, transparency-as-dialogue focuses on “mutual openness about reasons and motivations in a
continual process of rational communication” (McCarthy and Fluck 2016: 7). Finally, transparency-as-
information is conceptualized as the disclosure of information between states. Tallberg (2016) distin-
guishes between transparency to refer to public access to information about the activities and policies of
10s and openness which is concerned with non-state actor access to 10 policy-making. In this piece, the
focus is merely on transparency-as-disclosure of information.
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the choice between: (a) not reacting at all and standing the storm; (b) providing par-
tial transparency; (c) shifting to a strategy of full transparency. These three strategies
correspond to what we label three degrees of transparency: low, partial and full.

A low degree of transparency means that parties negotiate secretly and the pub-
lic has access only to general information about negotiations. This can occur in the
form of press conferences in which both sides inform the public about the issues at
stake without disclosing the negotiating texts. Bargaining requires a certain degree
of insulation, and international negotiations are usually not particularly transparent
(Stasavage 2004). A low degree of transparency has the advantage of permitting par-
ties to negotiate without public pressure and to disclose details only at the ratifica-
tion stage. However, it can increase contestation because the public is not informed
on the state of negotiations. This might raise concerns about the secrecy and limited
accountability of supranational institutions. Partial transparency can similarly fuel
contestation instead of muting it.

Partial transparency means that the public is given partial access to information
during the negotiation process and at the ratification stage. Access to information
can take place in the form of press conferences, the disclosure of negotiating posi-
tions of both negotiating parties, and texts on websites, or by providing stakeholders
and citizens with detailed information on the state of play (see also McCarthy and
Fluck 2016; Coremans 2017). Opting for partial transparency can appear attractive
to bargaining parties, giving them the power to decide the scope of the informa-
tion released. This might, however, backfire, because partial information reveals that
some information is still undisclosed and there are some secret texts both sides are
hiding from the public. This can unintentionally step up rather than abate contesta-
tion (for a similar argument, see also Czesana and Meunier 2018). Both low and
partial transparencies are more likely to lead to greater contestation than full trans-
parency, as stakeholders can worry that some issues remain secret.

Finally, full transparency exists when all relevant negotiating texts are made pub-
lic by the two negotiating partners. The choice of a full transparency approach by
both sides is more likely to invalidate protester arguments about secrecy and lack
of accountability. The degree of transparency in negotiations is a function of both
sides’ strategies over access to documents. This means, in turn, that an EU deci-
sion to provide full access to all relevant documents does not suffice to generate
full transparency. Only when both sides, the EU and the USA, disclose all relevant
information does full transparency obtain. Gheyle and De Ville (2017) find that the
contestation of TTIP negotiations could not be silenced because of the disparity
between what CSOs demanded and what the Commission provided. Whilst CSO
“transparency demands” included full transparency for and participation of CSOs,
this was never really a priority of the Commission, which instead established a small
Advisory Group of representatives giving voice to, for instance, CSOs and business
and trade union representatives.

Once contestation has arisen, the only way to diminish mistrust among the public
on the secrecy of negotiations is to make all negotiating texts from both negotiat-
ing partners available to the public. This strategy of full transparency might help
decrease politicization and weaken protesters’ arguments about secrecy and a lack of
accountability. This brings us to the first proposition:
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Low and partial transparency does not help public perception and might lead
to more contestation because partial access to information reveals to the public
that part of the negotiating texts is still classified.

Effects of transparency on bargaining leverage

Negotiation theorists postulate that, in order to obtain the best possible outcome of
negotiations, actors should not reveal their true position at the beginning of nego-
tiations (Lax and Sebenius 1986; Raiffa et al. 2002). Negotiations require secrecy,
expertise, and flexibility. It is part of the negotiating game to start negotiations with
extreme or maximalist demands and to withhold the true reservation line from one’s
negotiation counterpart at the outset of the negotiations (Concei¢do-Heldt 2011).
During the negotiating process, parties use the size-of-concession tactic by making
small concessions at different stages. From this perspective, disclosing too much
information weakens a negotiator’s bargaining power. This is because doing so lim-
its what an actor has to offer in the final round of negotiations, making that actor
vulnerable to exploitation by the counterpart. The EU’s unilateral decision to dis-
close its initial negotiating texts to the public through its new TTIP website made
this information automatically available to the USA as well. In order to explain how
the bargaining leverage of the Commission has been affected by the EU’s embrace
of greater transparency, we briefly introduce the concepts of bargaining power and
leverage.

Bargaining power is the ability of one party to influence its counterpart and
thus obtain its preferred outcome in negotiations. Bargaining leverage comes from
knowing one’s counterparts’ position or their true reservation line in a negotiating
setting. This raises the question of whether opting for a partial transparency strat-
egy gave the EU more or less bargaining leverage in TTIP negotiations. Since both
negotiating partners have big markets to offer—with 500 million for the EU and 300
million consumers in the US case—negotiations took place in a symmetrical bar-
gaining-power constellation. Negotiation theorists expect actors with a strong best
alternative to a negotiated agreement to be less dependent on the opposing party in
obtaining its preferred outcome than if it had a weak alternative or no alternative at
all (Conceicao-Heldt 2011, 2014; Odell 2000). Before starting with TTIP negotia-
tions, both parties were individually negotiating free trade agreements (FTAs) at the
regional and bilateral levels giving them similar bargaining power.

If the EU chooses a partial transparency approach in trade negotiations but its
counterparts choose a low level of transparency, this can, from a bargaining perspec-
tive, have a twofold effect on its bargaining leverage. First, it can decrease this lever-
age because the other side can insist on pushing the reservation point further down
the line. Partial transparency on only one side can also result in the asymmetric dis-
tribution of information. But partial transparency can increase the chances of the
parties to reach a negotiated agreement. If the USA could anticipate what the EU’s
true reservation line was, it could then propose an agreement that fell within that
winset, whilst maximizing its own gains. Second, a partial transparency approach
could increase the EU’s bargaining leverage. As we have known since Thomas
Schelling’s (1960) seminal study on the paradox of weakness, being in a position
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of weakness can be a source of bargaining power. The Commission can point to
recalcitrant member states to extract more concessions from the other side and thus
strengthen the EU’s bargaining position (Putnam 1988). Stasavage considers postur-
ing as the “incentive for representatives to adopt uncompromising positions during
negotiations to demonstrate to their constituents that they are effective or commit-
ted bargainers” (Stasavage 2004: 673). Increased bargaining leverage can, however,
have the unintended effect of diminishing the Commission’s discretion during nego-
tiations. In a situation of disunity and inability to send a single message to the Com-
mission (Concei¢do-Heldt and Meunier 2014)—or when member states decide to
interfere in the Commission’s actions before, during and after negotiations—this
might decrease the Commission’s room for manoeuvre (Conceicdo-Heldt 2010,
2017). Finally, engaging in “tied-hands” bargaining strategies will succeed only if
counterparts can be persuaded that the Commission is not bluffing. This brings us to
the following proposition:

Partial transparency can weaken or strengthen the EU’s bargaining leverage
depending on the other side’s approach to transparency and on the credibility
of the tied-hands bargaining strategy.

Effects of transparency on informalization

Partial transparency can also transform the nature of the negotiation process by
leading to the informalization of EU trade governance and paradoxically increasing
contestation instead of muting it. With the recent turn in European and global gov-
ernance towards more informal modes of decision-making (Christiansen and Neu-
hold 2014; Kleine 2013; Stone 2013; Vabulas and Snidal 2013), different concep-
tualizations of informal governance have arisen. Whereas Stone defines “informal
power” as “the ability to obtain desirable outcomes within an organization (...) by
going outside of normal channels” (Stone 2013: 125), for Christiansen and Neuhold
informal governance includes, in addition to decisions taken place outside formal
arrangements, the process or procedure by which policies are made and the outcome
of any such informal process (Christiansen and Neuhold 2014: 4).

Following this distinction, the informalization of trade governance refers to
a shift in the processes of decision-making from formal institutional structures
towards informal and non-institutionalized settings. This raises the question of the
conditions under which informal governance can be expected to develop. Informal
institutions and practices give bargaining parties more flexibility to interact outside
formal structures by establishing regular mini-meetings to discuss issues of common
concern, to build consensus on controversial issues with the aim of finding a pack-
age deal acceptable to the constituencies of both sides (see also Vabulas and Snidal
2013).

Although the literature on informal governance in European and global govern-
ance is quite rich in mapping characteristics of informal governance, it tells us little
about the consequences of informal governance on contestation. With regard to its
impact on democracy, scholars have underlined that the loss of transparency inher-
ent to informal arrangements might be normatively problematic because access to
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information in informal settings may be restricted, and informal governance may
involve “unwritten rules” that are not publicly available. Due to its lack of trans-
parency, informal governance can lead to more contestation. Public scrutiny and
accountability are weakly developed because, in most cases, reliable information is
not available about the locus of political power, the identity of involved actors, and
the nature of decision-making procedures (Christiansen and Neuhold 2014). Grigo-
rescu (2015: 10) underlines, however, that, depending on the quality of democratic
procedures in European institutions, informal arrangements may effectively com-
plement formal institutions, allowing for greater flexibility. If European institutions
have well-developed transnational democratic features—including CSO access to
European institutions, transparent decision-making processes, and the accountability
of Commission officials to those affected by their actions—partial transparency is
less likely to lead to more contestation. In the realm of EU institutional trade policy,
citizens perceive the quality of democratic procedures as poor. Trade policy-making
is viewed as a highly technical issue, compounded by the growth of regime com-
plexes linking issues across a multitude of nested and overlapping institutions and
agreements (Alter and Meunier 2009; Meunier and Morin 2015). Whilst the Com-
mission has opened up to CSOs and business groups, it has to report to the Council
and the European Parliament on the state of negotiations before, during and after
negotiations. This means that adopting a partial transparency strategy can lead to
more contestation if the impression develops that the Commission is conceding too
much without getting any substantial concessions in return. This leads us to the fol-
lowing proposition:

Partial transparency can lead to more informal arrangements and increase con-
testation instead of silencing it, if the impression develops that the Commis-
sion is conceding too much.

The informalization of EU trade governance can also lead to divisions within the
DG trade because some officials will be concerned rather with public contestation
and others with EU bargaining. As a result, the first group are more likely to sup-
port greater transparency. For those involved directly in negotiations, by contrast,
more transparency might produce new problems, such as information asymmetry
and more public discussion. Informalizing trade governance offers a way out of
this dilemma. Whilst this might improve the EU’s bargaining leverage, it decreases
transparency and might thus lead to a new spiral of protest or to new demands to
move towards a full transparency approach.

Three paradoxical findings

The EU’s decision to partially increase transparency had three crucial effects on
TTIP negotiations. First, partial transparency paradoxically enhanced contestation
instead of quieting it down. Second, partial transparency increased EU bargaining
leverage but it led to low discretion for the Commission during negotiations. This
is in line with findings of more recent studies on trade policy (De Bievre 2018).
Finally, partial transparency transformed the nature of the negotiating process by
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making it more informal, with decisions taking place outside formal institutional
channels. This resulted in less transparency and less accountability, thus increasing
contestation. I now turn to each one of these findings.

Partial transparency increased contestation

The first paradoxical consequence of greater transparency in TTIP negotiations was
that it provoked more contestation. The launch of TTIP negotiations was followed
by protests against their secrecy. For example, a coalition of 48 CSOs submitted a
European citizens’ initiative to the Commission to stop TTIP in July 2014 (Agence
Europe 2014a). Following this, the Council of Ministers decided to declassify the
Commission’s negotiating directives in October 2014 (Council of the European
Union 2014). A second step to increase transparency was taken when the EU trade
commissioner Malmstrom decided in November 2014 to publish some of the nego-
tiating texts. She announced the public disclosure of EU negotiating proposals to
which member states and MEPs from the International Trade Committee (INTA)
already had access, gave all MEPs access to a reading room, and classified fewer
TTIP negotiating texts as “restricted”. These measures were designed to meet the
demands of the new INTA chairman, Bernd Lange, who had requested more sub-
stantial access for MEPs (and the public) to the EU’s negotiating texts (Agence
Europe 2014b).

Between November 2014 and January 2015, the Commission disclosed all texts
on the EU’s negotiating position related to regulatory issues, such as public pro-
curement and technical barriers to trade. Negotiating texts relating to market access
issues, however, remained classified (Agence Europe 2015a). Opting for a partial
transparency approach, in which negotiating texts on regulatory issues were made
accessible but those on market access were not disclosed, triggered greater contesta-
tion from citizens and MEPs. The choice of a selective transparency approach with
full transparency on market access but partial transparency on regulatory issues
fuelled CSO contestation. A first reaction from 375 CSOs in March 2015 was to
address an open letter to the EP demanding full transparency on all TTIP negotiat-
ing texts (Agence Europe 2015b). At the same time, CSOs asked for fuller inclusion
in the negotiation process (Gheyle and De Ville 2017).

In past trade negotiations, the EU had usually opted for a low transparency strat-
egy. Commission officials explain this Commission approach as “an efficient trade
machine” in negotiating FTAs (Interview with Commission official #12). The Com-
mission has traditionally taken care of negotiations, providing periodic updates to
member states on the progress made. Although the Commission and member states
sometimes disagreed on the extent of concessions, at the end of the day, member
states were able to accept FTAs and “sell” them to their citizens as a package. If
there were clear losers in certain economic sectors, the Commission would assume
the role of scapegoat (Interview with Council official #12).

In the case of TTIP negotiations, the choice of a partial transparency approach
backfired and increased contestation. However, this could only come about in con-
junction with the high public salience of TTIP negotiations, in contrast to other EU

¥



Contested EU trade governance: transparency conundrums in... 225

trade agreement negotiations. On regulatory issues, the Commission chose to dis-
close its negotiating position, arguing there was less need for secrecy on these issues
because there were no underlying trade-offs. On market access, the Commission did
not disclose the EU position, as such issues are more sensitive and disclosure would
make it more difficult to agree to concessions during negotiations. Some Commis-
sion officials considered partial transparency a “messy approach”, as they did not
know how long the Commission would be able to stick to it. Depending on the extent
of contestation, they expected the trade commissioner to shift from partial towards
full transparency to silence contestation (Interview with Commission officials #12
and #14). To be sure, the adoption of a selective transparency approach went back
to a Council decision. Even though the Commission proposed and demanded that
the Council make the negotiating mandate public, a qualified minority of member
states refused to publish the mandate, opposing increasing transparency (see also
De Bievre and Poletti 2016; European Commission 2016) on the grounds that full
transparency would decrease Commission discretion during negotiations (Interview
with Council official #12).

During negotiations, the Commission strengthened transparency at the national
level to mitigate contestation. The College of Commissioners appointed three offi-
cials for Germany, France, and Austria tasked with answering questions citizens
might have about TTIP in the hope of weakening contestation. These officials repre-
sented the Commission in national capitals, communicated the specifics of the EU
negotiating position, and reinforced direct contact with citizens. However, Commis-
sion officials also acknowledged that this new strategy to reduce contestation had
its limits. In general, journalists and the public preferred to interact directly with
national high-ranked politicians, such as Germany’s Chancellor Angela Merkel, and
not with “technocrats” from Brussels (Interview with Commission official #15).

Greater transparency: more EU bargaining power but less Commission discretion

The second paradoxical consequence of greater transparency was that it strength-
ened the EU’s bargaining power, but decreased the Commission’s range of discre-
tion at the negotiating table. The official position of the Commission on transpar-
ency was to make the EU’s negotiating mandate public on regulatory issues but not
on market access issues (Interview with Commission officials #14 and #15). The
Commission reported on a weekly basis to EU member state governments in the
Council, in the TPC and the EP in the INTA. It also informed CSOs on the progress
of negotiations. Apart from the initial negotiating directives from the Commission,
further negotiating positions on market issues remained classified (Interview with
Commission official #12). Even though the Commission acknowledged that “a cer-
tain level of confidentiality is necessary to protect EU interests and to keep chances
for a satisfactory outcome high” (European Commission 2015), the Commission
disclosed 97% of negotiating texts (Interview with Commission official #11).

This could have weakened the EU’s bargaining power, as the USA had not made
its positions public, opting instead for a full secrecy approach. The US ambassa-
dor to the EU Anthony Gardner argued that “We are in favour of transparency but
other objectives also need to be taken into account. Total transparency can perhaps
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be an obstacle to a frank and honest dialogue” (Agence Europe 2014c). The new
trade promotion authority (TPA) that the US Congress had adopted in June 2015
gave the US Trade representative (USTR) the power to negotiate FTAs that can only
be accepted or rejected “as is” by Congress at the ratification stage. Although very
extensive, the TPA bill only defines general objectives for FTAs and does not spec-
ify American reservation lines. This was very tricky for the EU, as the USA was also
not as strongly engaged in the TTIP negotiations as the EU (Interview with Com-
mission official #11 and Council official #12). Rather, the main priority of the USA
was to conclude negotiations on the Trans-Pacific Partnership, as these markets were
considered more attractive for the US business sector.

Commission officials involved in TTIP negotiations underlined that increasing
transparency strengthened EU bargaining power, as it allowed the EU to better influ-
ence the US negotiating position. If, for example, the USA was not reacting to EU
demands—for example, to include sustainable development issues in TTIP—shar-
ing the EU position with US stakeholders would induce the latter to put pressure on
the US administration to change its position, thus strengthening the EU’s position.
A second positive effect of partial transparency related to the EU negotiating posi-
tion was that the USA knew the EU’s negotiating position was genuine and could
identify where EU sensitivities lay. This signalled to the USA that the Commission
was not bluffing, thereby enhancing the credibility of the EU negotiating position
(Interview with Commission official #11). During TTIP negotiations, however, this
strategy, did not lead to greater concessions from the USTR. One of the paradoxi-
cal effects of the domestic constraints strategy was that the low degree of discretion
conferred on the Commission by member states led to strong involvement of differ-
ent national actors during the negotiation process and to updating of the EU negoti-
ating text due to opposition from some major member states and MEPs. For exam-
ple, the Commission modified the text on the arbitration system, proposing a new
Investment Court System, which included a Tribunal of First Instance and an Appeal
Tribunal, both with publicly appointed judges (European Commission 2015), to
obtain the support of German MEPs from the Alliance of Social Democrats.

Internally, greater transparency induced the Commission to set up a “reading
room” in which member states and MEPs could consult classified negotiating texts
without permission to speak in public about the content of these documents (Inter-
view with Commission officials #15 and #16). This led members of the German
parliament to ask for full disclosure of negotiating texts and fuelled contestation,
as public opinion increasingly questioned the authority of the Commission. At the
same time, paradoxically and probably due to the high level of technicity inherent
in trade agreements texts, the interest in reading the texts was practically inexistent
(Frankfurter Allegemeine Zeitung January 27, 2016). The Commission, however,
did not shift from partial to full transparency. One reason might have been the oppo-
sition of some member states who argued that the Commission needed some room
for manoeuvre on tariff rates when negotiating with the USA (Interview with Com-
mission officials ##11 and #14 and Council official #12).

At the same time, Commission and Council officials emphasized that member
states’ representatives and MEPs had different preferences on access to information
to decrease contestation. Member states were used to the Commission going into a
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“back room” to negotiate and coming out with an agreement, taking the blame for
unpopular policies or outcomes. This has the advantage for member states that the
Commission comes up with a package deal that is also easier to “sell” at the domes-
tic level than when an issue-by-issue negotiating approach is taken (Interview with
Commission official #12).

Council officials also stated that member states needed time to adapt to this new
context of partial transparency. Within the Council, member states were divided on
the question of partial or full transparency. For example, a group of member states,
including the Scandinavian countries, Germany, and France, opposed publication of
the Commission’s negotiating mandate with the argument that this would diminish
the Commission’s range of the discretion during negotiations. Member states agreed
to decide on a case-by-case basis which negotiating directives could be disclosed
(Interview with Council officials #11 and #12).

Within the Commission, officials were also divided on the effects of transpar-
ency on EU bargaining leverage. Some negotiators acknowledged that “transparency
on all fronts” could backfire and have a negative effect on the EU’s bargaining lev-
erage because the more information the USA had on the EU negotiating position,
the easier it would be for them to know where the reservation line of the EU was.
In practice, however, EU bargaining leverage was not prejudiced, as EU negotia-
tors disclosed only the initial negotiating text. However, the range of Commission
discretion was reduced as some member states—notably Germany in the person of
the Minister of Economy, Sigmar Gabriel—interfered in the negotiations by publicly
complaining about the concessions offered by the Commission and even questioning
continuation of the negotiations due to a lack of concessions from the USA (Inter-
view with Commission officials #11 and #12 and Council official #12). Even if this
can be considered “posturing”, signalling to domestic audiences that a country is a
commited negotiator defending the trade interests of the EU and, in this case, Ger-
many, this kind of interference reduces Commission discretion during negotiations.

Transparency increased informalization

The third paradoxical effect of the partial transparency approach was that, instead
of increasing transparency, negotiations moved to the informal technical level, with
Commission officials negotiating bilaterally with officials from the USTR and US
Department of Trade in inter-personal, non-written communication. The new trans-
parency approach implied that, if there was a request by stakeholders (e.g., business
groups or CSOs) for access to emails from Commission officials related to TTIP,
they could be disclosed. Consequently, emails had to be archived and Commission
officials were therefore cautious when writing them. The consequence of the “trans-
parency on all fronts” politics was, with some exceptions related to market access,
that non-written settings became more important at the international and European
levels. Discussions on issues at stake took place outside formal structures and in
informal settings such as personal meetings or phone conferences to avoid generat-
ing written documents that would subsequently have to be released to the public and
MEPs (Interview with Commission official #12).
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At the EU level, the monitoring of negotiations included not only centralized
oversight mechanisms at the TPC and INTA but also at the new Monitoring Group
of the EP (Interview with Commission official #11). On 25 September 2015, the
INTA created a new Monitoring Group for the USA to follow the ongoing negotia-
tions (Interview with EP official #11). This group, composed of the INTA chair and
members as well as the chairs and members of eleven other EP committees, met with
the EU chief negotiator, Ignacio Garcia Bercero, once a month to discuss the agenda
for the next round of TTIP negotiations. However, there was no formal rule on when
and how regularly MEPs should meet with EU negotiators (Interview with Commis-
sion officials #15 and #16). In addition, there were secret inter-ministerial meetings
between the DG Trade and US trade officials of which no minutes were disclosed.
The increase in partial transparency during the negotiations led EU and US trade
officials to negotiate in informal settings, thus paradoxically diminishing transpar-
ency. This shift of negotiations to informality allowed negotiators to deliberate with-
out public contestation and decide what information on informal meetings would be
disclosed to the public. This resulted in more contestation and confirmed protest-
ers’ arguments about secrecy and limited accountability. The EP and some CSOs
protested virulently against this move towards negotiating outside formal channels
and used it as a “casus belli” (Interview with Commission official # 12) against the
Commission. In the absence of a pro free trade centre-right majority, MEPs from
the leftist, extreme-right, and anti-EU parties allied with CSOs to mobilize publicly
against TTIP. A toxic combination of anti-Americanism, anti-globalization, and free
trade was exploited politically to increase contestation against TTIP (Interview with
Commission officials #12, #15 and Council Official #14).

Conclusion

In this piece, we have argued that the partial increase in transparency has had three
paradoxical effects on TTIP negotiations. First, greater transparency has enhanced
contestation instead of quieting it down. Whilst partial transparency allowed the
Commission to decide what information was released, it did not decrease public pro-
test. The strategy backfired because the disclosure of partial information revealed to
the public that part of the information was still classified and that there were specific
negotiating texts the Commission was not willing to share with the public due to
opposition from some member states. As a result, protest actually increased because
the measures fed a sense of secrecy instead of muting it. Second, greater transpar-
ency increased the EU’s bargaining leverage, as the Commission could argue that
disunity within the Council together with public opinion and pressure from CSOs
hindered further concessions. However, it also reduced the Commission’s range of
discretion due to interference from some member states during negotiations. Finally,
the partial transparency approach informalized EU trade governance, allowing both
sides to act outside public scrutiny, but unexpectedly increased public contestation
by MEPs and CSOs.

One consequence of greater transparency is that TTIP has been labelled the
most transparent trade negotiation in EU history (Coremans 2017). Following the
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highly contested TTIP negotiations, a second consequence was the decision by the
European trade commissioner after the breakdown of negotiations to shift to full
transparency by making all trade negotiating texts publicly available for future trade
agreements in order to avoid new waves of contestation. However, there were also
downsides to the politicization of TTIP negotiations. First of all, negotiations failed
and it is less likely that a transatlantic trade agreement will be revived under the cur-
rent US trade administration. Second, the contestation of TTIP negotiations politi-
cized the role of the Commission and called its authority as EU trade negotiator into
question.

As a result of increasing transparency in trade negotiations, the negotiation of
trade agreements has now entered a new era in which conducting negotiations
behind closed doors prompts great rumblings of discontent at all levels. The EU will
have to learn to strike a balance between the transparency and efficiency of negotia-
tions, as transparency increases perceptions of inclusion but undermines efficiency.
Greater transparency not only shaped TTIP negotiations, it has also affected trade
governance more generally, with Commission officials and the trade commissioner
using social media, including Twitter, to communicate with the public. For the first
time, TTIP also enormously politicized this policy area, increasing public awareness
of trade agreements and of the Commission’s central role and power. Politicization,
together with the inclusion of the Parliament formally at the ratification stage and
informally during negotiations, has led to an increase in Commission responsiveness
and accountability towards the EP and European citizens. This finding is in line with
other studies in this field, which expect the responsiveness of international organiza-
tions to increase as a consequence of politicization (Ziirn 2014) and investigate how
the Commission reacts to politicization in consumer policy (Rauh 2016).
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