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 INTRODUCTION 
 In 1976, the Pension Funds Act was amended to 
include section 37C, which deals with the 

distribution and payment of death benefi ts.  1   This 
section provides guidelines on how death benefi ts 
must be distributed to the benefi ciaries. These 
guidelines are contrary to freedom of testation. 
Freedom of testation dictates that when the 
deceased passes away, his assets must be 
distributed to the benefi ciaries according to his 
wishes in his Last Will and Testament. On the 
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other hand, section 37C stipulates that death 
benefi ts do not form part of the deceased ’ s estate. 
In simple terms, death benefi ts are distributed and 
paid by the board of management of the pension 
fund organisation after considering various factors,  
the allocation must be fair and equitable and the 
board of management must not fetter their 
discretion by considering irrelevant factors and 
ignoring relevant factors. During the deceased ’ s 
lifetime, section 37C stipulates that the deceased 
will be required to fi ll in the nomination form 
and nominate benefi ciaries who will benefi t upon 
his death. This nomination does not differ much 
from the Last Will and Testament. When death 
benefi ts are distributed, the wishes of the 
deceased in the nomination form are only one of 
the factors that need to be considered. 

 The freedom of testation is administered by 
the executor and the assets are distributed in 
accordance with the valid Last Will and 
Testament of the deceased. South Africans often 
confuse the nomination form and Last Will and 
Testament. They believe that if the deceased 
nominated  X , for example, and allocated 100 per 
cent of the benefi t to him, when he dies, he 
must receive all his benefi t. This is not true, and 
this article will analyse the above scenario.   

 FREEDOM OF TESTATION 
 In terms of the law of succession, when a person 
dies, everything he owned falls into that person ’ s 
estate.  2   The estate is administered by the 
executor. Once all of the debts and other 
obligations have been settled, everything that 
remains in the estate passes by inheritance to 
people qualifi ed to succeed the deceased.  3   If a 
person has left a will, the estate is inherited in 
accordance with the law of testate succession. 
The contents of a will are left mainly to the 
discretion of an individual testator. The reason 
for this is that under South African law, a high 
premium is placed on the principle of freedom of 
testation. 

 However, this freedom is not absolute. The 
testator ’ s wishes will be carried out in the way he 
stipulated, except in as far as a particular 
provision is illegal, immoral, against public policy, 
vague or impossible to enforce.  4   Freedom of 

testation may, in certain respects, also be limited 
by common law  5   or statute on both economic 
and social grounds. Legislation that limits freedom 
of testation is as follows. First, there is the 
Immovable Property (Removal or Modifi cation 
of Restrictions) Act,  6   which empowers the court 
to amend restrictions placed by a will on 
immovable property  .  7   The abovementioned Act 
further limits the number of successive 
 fi deicommissaries  for which the testator could make 
provision to two.  8    Fideicommissum  is a legal 
process whereby a testator bequeaths a benefi t to 
a particular benefi ciary on the condition that, 
after a certain time period has lapsed or a 
condition has been fulfi lled, such benefi t must 
pass to another benefi ciary.  9   

 Second, there is the Trust Property Control 
Act,  6   which authorises the court to amend the 
provision of the trust or even terminate the 
trust. The act defi nes  ‘ trust ’  as an arrangement 
whereby the testator wishes to benefi t a specifi c 
benefi ciary but intends to place ownership and / or 
control of assets in another person.  10   The law 
requires that for the trust to be valid, certain 
requirements must be satisfi ed, namely, intention 
of the testator,  11   availability of trust assets and 
identifi cation of trust benefi ciaries, and lawfulness 
of the trust. 

 Third, there is the Maintenance of Surviving 
Spouses Act,  12   which confers upon surviving 
spouses a right to claim maintenance from the 
estates of their deceased spouses if they are not 
able to support themselves fi nancially. For 
example, in  Volks  v . Robinson  the court decided 
that a survivor of a permanent intimate 
relationship has the right to claim maintenance 
from the deceased ’ s estate.  13   

 In  Minister of Education  v . Syffrets , the 
introduction of the equality clause both in the 
interim and fi nal Constitution ensured that 
discrimination based on,  inter alia , gender, 
religion, race and sex is eliminated from our 
constitutional order.  14   This, obviously, has a huge 
impact on the law of succession, as the testator ’ s 
wishes will only be executed in as far as they are 
consistent with the fundamental values that 
underpin the Constitution such as human dignity, 
equality and freedom. Put in another way, the 
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testator ’ s wishes will only be enforced if they 
conform to the values mentioned above, and if 
they do not, the aggrieved party may challenge 
them on Constitutional grounds. 

 The relevant case wherein a provision in a 
testament was successfully challenged is that of 
 Minister of Education  v . Syffrets . The facts involved 
a Trust that was established in terms of the Will 
of the late Dr Scarbrow. The Trust awards 
bursaries to deserving students with limited or no 
means of the University of Cape Town. 
However, eligibility is restricted to persons who 
are of European descent, not of Jewish descent, 
and not female. 

 The applicants approached the court claiming 
an order, deleting provisions in the Will, in terms 
of empowering legislation and common law. 
First, section 13 of the Trust Property Control 
Act empowers the court to delete or vary any 
provision or make in respect thereof any order 
which the court deems just, including an order 
whereby particular trust property is substituted 
for other property, or an order terminating the 
trust  . Second, common law prohibits bequests 
that are unlawful or immoral or contrary to 
public policy  . The court has to strike a balance 
between two constitutional rights: the right to 
equality and the right to private ownership of 
property. The court relied on the decision of 
 Holomisa  v . Argus Newspaper  1996 (2) SA 588 
(W) where the court held that  The value whose 
protection most closely illuminates the constitutional 
scheme to which we have committed ourselves should 
receive appropriate protection in that process . 

 As such, the court concluded that the 
testamentary provision in question amounts to 
unfair discrimination, therefore is contrary to 
public policy  . Consequently, a variation order was 
ordered in terms of the trust deed by deleting the 
offending provision from the will. 

 Freedom of testation is governed by the Wills 
Act.  15   A will or testament is a legal declaration 
by which a person, the testator, names one or 
more persons to manage his estate and provides 
for the transfer of his property at death (my own 
emphasis).  16   According to De Waal MJ, 
Schoeman MC and Wiechers NJ in  Law of 
Succession Student ’ s Handbook ,  ‘ A will is defi ned as 

a unilateral declaration of the wishes of the 
person who drew it but is now dead (testator) in 
which he or she sets out the way his or her assets 
must be apportioned after his or her death to 
designated persons or institutions ’ .  17   According to 
Kahn E and Hofmeyer G,  ‘ A will is a declaration 
in a document executed in a manner required by 
law by the person making it, the testator, in 
regard to the devolution of the testator ’ s property 
after his or her death ’ .  18   A will is a document 
that formally sets out your wishes. In a will you 
can state who you want to leave your assets /
 money and belongings to, the amount you wish 
to leave each person, and also who will take care 
of the administration of your estate. 

 There are formalities for a valid will that are 
set out in the Wills Act  19  : it must be in writing; 
it must be signed by two witnesses who are of 
sound mind, over the age of 14 years, and who 
are not due to inherit anything from the will; it 
must be signed by the person who made the will 
in front of the two witnesses; if the will consists 
of more than one page, each page, other than 
the page on which it ends, is also signed by the 
testator; if the will is signed by the testator by 
the making of a mark or by some other person 
in the presence and by the direction of the 
testator, a commissioner of oaths must certify 
that he has satisfi ed himself as to the identity of 
the testator and that the will so signed is the 
will of the testator; and each page of the will, 
excluding the page on which his certifi cate 
appears, is also signed, anywhere on the page, 
by the commissioner of oaths who so certifi es.   

 NOMINATION 
 Section 37C provides that the deceased is 
required to nominate a nominee on the 
nomination form who will benefi t in case he 
dies.  20   Contrary to popular belief, nominees are 
not entitled to a death benefi t simply by virtue 
of having being nominated. The underlying 
objective of section 37C is to ensure that those 
who were dependent on the deceased are not left 
destitute by the death of the member, 
notwithstanding the wishes of the deceased.  21   

 The term  ‘ nominee ’  is not defi ned in the Act. 
For a benefi ciary to claim to be a nominee, there 
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must exist a valid nomination form.  22   The 
nomination must be in writing, the benefi ciary 
must not be a dependant and the nomination 
form must be directed to the fund.  23   

 An estate or an artifi cial person cannot be a 
nominee. Apart from the specifi ed exceptions, a 
death benefi t cannot be paid into an estate.  24     

 SECTION 37C OF THE PENSION 
FUNDS ACT ( ‘ ACT ’ ) 
 Section 37C regulates the payment of any benefi t 
payable upon the death of a member of a pension 
fund organisation as defi ned in section 1 of the 
Act.  25   Section 37C places a duty on the board of 
management to distribute the death benefi t. This 
section imposes three duties on the board of the 
pension fund: fi rst, to identify the dependants and 
the nominees of the deceased member; second to 
effect a distribution among the said benefi ciaries 
with reference to the various provisions of the 
section; and fi nally, to determine an appropriate 
mode of payment.  26   

 The distribution of benefi ts payable on the 
death of a member of a pension fund is regulated 
in terms of section 37C of the Act.  27   The section 
was primarily introduced to ensure that death 
benefi ts are paid in accordance with the object of 
the Act and government policy. Section 37C (1) 
reads:  

 Notwithstanding anything to the contrary 
contained in any law or in the rules of a registered 
fund, any benefi t payable by such a fund upon 
the death of a member, shall, subject to a pledge 
in accordance with section 19(5) (b) (i) and subject 
to the provisions of section 37A(3) and 37D, 
not form part of the assets in the estate of such a 
member, but shall be dealt with in the following 
manner:  …   

 The object behind the section is to ensure that 
those persons who were dependent on the 
deceased member are not left destitute by the 
death of the member.  28   In order to achieve this, 
section 37C overrides the freedom of testation, 
and the board of management is not bound by 
the wishes of the deceased as expressed in the 
nomination form.  29   For this particular reason, the 

death benefi t, subject to the exceptions outlined 
in section 37C, is excluded from the estate of a 
deceased member, and placed under the control 
of the retirement fund. The board is not bound 
by the last testament of the deceased or the 
nomination form.  30   Although the deceased may 
have expressed an intention to benefi t a certain 
nominated benefi ciary in the nomination form, 
this does not necessarily imply that the whole 
amount of the benefi t will in fact be awarded to 
that benefi ciary, because the deceased ’ s intention, 
as contained in the nomination form, is only one 
of the factors taken into consideration when 
allocating a death benefi t. 

 The duties of the board of management were 
cogently summarised in  Sithole  v . ICS Provident 
Fund and Another    31   as follows:  

 When making an  ‘ equitable distribution ’  amongst 
dependants the board of management has to 
consider the following factors:   

  •    the age of the dependants, 
  •    the relationship with the deceased, 
  •    the extent of dependant, 
  •    the wishes of the deceased placed either in the 
 nomination and / or his last will, and 
  •    fi nancial affairs of the dependants including their 
 future earning capacity potential  
  
 In making their decision, trustees need to consider 
all relevant information and ignore irrelevant facts. 
Further, the trustees must not rigidly adhere to a 
policy or fetter their discretion in any other way.  

 Hussain J, in  Mashazi  v.  African Products Retirement 
Benefi t Provident Fund ,  32   held that:  

 Section 37 (sic) of the Act was intended to 
serve a social function. It was enacted to 
protect dependency, even the clear wishes of 
the deceased. The section specifi cally restricts 
freedom of testation in order that no dependants 
are left without support. Section 37 (c) (i) (sic) 
specifi cally excludes the benefi ts from the assets in 
the estate of a member. Section 37 (c) (sic) enjoins 
the trustees of the pension fund to exercise an 
equitable discretion, taking into account a number 
of factors. The fund is expressly not bound by a 
will, nor is it bound by the nomination form. The 
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contents of the nomination form are there merely 
as a guide to the trustees in the exercise of their 
discretion.  

 Section 37C is a curious provision. Ordinarily, 
people have freedom of testation, which means 
that they can determine how their assets are to 
be distributed after their death. However, in 
terms of section 37C, benefi ts payable by a 
pension fund upon the death of a member do 
not automatically form part of the deceased 
member ’ s estate and thus exclude a member ’ s 
freedom of testation.  33   

 The provisions of the Intestate Succession 
Act  34   also fi nd no automatic application of the 
death benefi t when the member dies without 
completing a valid will.  35   

 In terms of s37C, whether or not a 
nomination form exists, benefi ts payable to 
the dependants and nominees of a deceased 
member are paid by the fund in the proportions 
deemed equitable by the board of trustees of 
the fund. The contents of the nomination form 
are there merely as a guide to the trustees in 
the exercise of their discretion. The wife and 
children of the deceased qualify for consideration 
as dependants whether or not they are also 
nominated by the member, and any nomination 
made cannot exclude the others from 
consideration. The expressed wishes of the 
deceased member in the nomination form where 
he nominates  X  would be but one factor to 
be taken into account. It is equally incumbent 
upon the trustees to take account of the 
needs of the benefi ciaries and the degree of the 
dependency that exists. 

 S37C is an example of how freedom of 
testation may be limited on social grounds. The 
crucial requirement for consideration in the 
allocation of the death benefi t by the board 
of management is dependency. If you are 
depending on the deceased for maintenance or 
support, you are entitled to be considered for 
death benefi t whether or not you have been 
nominated by the deceased member in the 
nomination form. 

 The wishes of the deceased are often expressed 
in the nomination form or the will.  36   Insofar as 

the latter is concerned, pension fund benefi ts are 
expressly excluded from the deceased ’ s estate. 
As for nominated benefi ciaries, they are often 
under the erroneous belief that by virtue of them 
being nominated by the deceased member, they 
are entitled to the benefi t.  37   However, this is not 
the case, as section 37C was enacted to protect 
dependency over the clear wishes of the 
deceased. The content of the nomination form is 
merely one of the factors taken into consideration 
by the trustees in the exercise of their 
discretion.  38   

 In  Moir  v . Reef Group Pension Plan ,  39   the 
complainant and the deceased member were 
divorced in 1984 but continued to live together 
as husband and wife until the member ’ s death 
in March 1997. The deceased completed 
a nomination form wherein he nominated 
his brother as the sole benefi ciary. The fund 
awarded the entire benefi t to the brother on 
this basis. The complainant, a  de facto  spouse, 
lodged a complaint objecting to the distribution. 

 The Adjudicator accepted the complainant as 
a  de facto  dependant and held that the board 
fettered its discretion by blindly following the 
nomination form without considering any of 
the other factors. Accordingly, the Adjudicator 
concluded that the distribution was not 
equitable.   

 CONCLUSION 
 The distribution of the deceased ’ s estate is 
regulated by the Wills Act of 1957, whereas the 
deceased ’ s provident benefi t is regulated by 
section 37C of the Pension Funds Act, 24 of 
1956. The fact that you have been nominated to 
receive a benefi t in the deceased ’ s Last Will and 
Testament does not empower the Board of 
Trustees to consider you in the distribution 
and payment of the benefi t in terms of the Act. 
You can only be considered if the deceased 
member has nominated you in a valid 
nomination form. Even if you have been 
nominated alone, this does not mean that you 
are entitled to 100 per cent of the benefi t. 
The crucial factors will always be dependency 
and the six factors that have been mentioned 
in Sithole ’ s case.        
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