
26 Rights 

The United States of America and its famous Bill of Rights1 inherited the 
British tradition of restricted government, which the Union imposed on its 
component states after the American Civil War,2 And onto the rest of the 
world through the United Nations after World War IP French liberals had 
a similar list in their Declaration des droits de l'homme et du citoyen,4 

based on the Declaration of Rights of the Commonwealth of Virginia.5 

These documents constitute the central political accomplishments of 
the liberal legal tradition, and supply a provisional list of the fundamental 
requisites of liberty under liberal conceptions of government.6 

John Stuart Mill saw an implied conflict between rights and popularly 
elected governments.7 Since "liberalism" (as such) originated in the failure 
of the French revolution, there has always been a liberal tendency to con
trast rights with the political participation of the people.8 This is the basis 
on which more recent scholars have opposed "liberal" to "republican" 
institutions.9 Their views would have some basis if "republicanism" meant 
simple "democracy." Maximizing majority power implies minimizing 
minority rights, and Mill was right to fear the "will" of the nation. 10 But 
republicans equally condemn the "tyranny of the majority."11 The purpose 
of popular sovereignty in republican governments is not to subject individ
uals to the will of the nation, but to protect all citizens from subjection to 
anyone's will, by coordinating the whole in pursuit of the common good. 
Republican procedures will discover human rights, and republicans differ 
from liberals about rights only in their stronger sense of where rights come 
from and how to establish what they are. 12 

Republican conceptions of liberty see rights as the basis of human well
being, existing to be discovered through public deliberation and reflection 
concerning human nature, private independence and the proper structure of 
government. The existence of the res publica implies a res privata, protected 
by laws of the state.13 Cicero thought that without private goods no public 
goods will survive, 14 and John Adams insisted that res publica signifies "a 
government in which the property of the public, or people, and every one of 
them, was secured and protected by law." This idea "implies liberty" and 
"that the property and liberty of all men, not merely of a majority, should be 
safe."15 Early English liberals made the same assertion, without any authority 
beyond precedent (Coke )16 or a mythical state of nature (Locke )17 to draw the 
line between citizens' rival liberties and establish the content of their natural 
rights. 18 
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