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IN BRIEF

® Discusses key ethical and legal principles
of informed consent.

® Qutlines core professional standards
for the practice of informed consent in
dentistry.

® Discusses the concept of shared decision-
making in dental practice.

® Relates the outcomes of a recent legal
case to dental practice.

All healthcare professionals are required to gain a patient's consent before proceeding with examination, investigation or
treatment. Gone are the days when consent was about protecting the professional. Following a recent landmark Supreme
Court case, 'informed' consent is now embedded in UK law. Patients have the right to high-quality information that
allows them to be involved in making decisions about their care. Dentists have a duty of care to provide this information
and guide their patients through the process. This paper reviews key ethical, legal, and professional guidance available

to dentists about informed consent and concludes by discussing how shared decision-making is a model of healthcare
delivery with much to offer dentist and patient alike.

INTRODUCTION

ETHICS AND CONSENT

All healthcare professionals are familiar
with consent. It is the ethical, professional
and legal obligation to gain a patient’s
authorisation before performing a treat-
ment or investigation. Respecting a patient’s
right to autonomous choice underpins the
ethical dimensions of consent. Professional
regulatory bodies provide guidance on how
dentists should guide patients through the
consent process, while the law is primarily
concerned with the adequacy of informa-
tion disclosure during consent consultations.
There is evidence, however, that profession-
als often view obtaining consent as a proce-
dural formality.! If so, the process may fail
to meet ethical and professional require-
ments. A recent landmark case has seen the
law better match these guidelines, and now
sets-out clear standards of communication
required to prepare patients for treatment.
This paper provides an overview of the key
ethical, professional, and legal aspects of
informed consent in the United Kingdom,
with an emphasis on what recent changes in
the law mean for the dental team.
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Of the four guiding principles in biomedical
ethics - beneficence, non-malificence, justice,
and autonomy - the latter has dominated
modern theories and models of informed con-
sent.>? In the past, paternalism ruled. Surgeons
and other healthcare providers, seemingly act-
ing out of beneficence, chose what to disclose
or not disclose about an operation or proce-
dure. The assumption was that too much infor-
mation would cause patients undue anxiety or
distress, and that doctors and dentists knew
best. As early as 1914, however, there was
recognition that patients had a right to know
what was going to happen to them.* Since
the middle of the last century, an increasingly
consumerist society, at least in the Western
world, has been paralleled by a realisation
of a patient’s right to self-determination.
Assuming the patient has decision-making
capacity, this means respecting a patient’s
autonomy about what happens to his or her
body.” This autonomy should, however, be
rational and balanced against other bioethi-
cal principles.® In publically-funded health
systems like the NHS, for example, limited
resources may mean choices have to be made
within certain constraints. Fully autonomous
decision-making is likely to be undesirable
and unattainable, but treatment decisions are
ideally based on the patient’s wishes or goals,
with additional support from scientific evi-
dence and clinical opinion.®” Accepting these
conditions, the ethical principle of autonomy
has become increasingly important in how
consent to invasive treatment or investiga-
tion has been viewed by the law courts in the
UK and elsewhere.
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THE LAW AND CONSENT IN THE
UNITED KINGDOM

The right to self-determined protection of
bodily integrity is central to the legal under-
standing of consent.® To authorise surgery or
other intervention that breaches that integ-
rity, patients need information, and it is
part of a dentist’s duty-of-care to his or her
patients to provide it.° Failure to provide suf-
ficient information could, in the event of an
adverse clinical outcome, constitute a neg-
ligent failure of this duty.” But how much
information should be disclosed to avoid this,
and to ensure that patients are sufficiently
prepared for surgery and its outcomes? The
courts’ views on what constitutes adequate
information are subject to change because
new standards are set as case law changes. A
doctrine of informed consent has not existed
in UK law, although that may be changing.
In treating a cognitively competent person
without first obtaining appropriate informed
consent, a dentist could be guilty of com-
mon assault or battery under criminal law."
By providing consent, the patient waives
these legal rights and allows actions to be
performed that would otherwise not be per-
missible in law. In cases where there is a dis-
pute over whether or not consent was given,
patients tend to seek remedy via tort in the
civil courts. This would be undertaken with
the aim of receiving financial compensation
for any damage or loss caused rather than
seeking to prosecute with a criminal convic-
tion. Whether a clinician has been negligent
in such cases would be decided by asking
questions about the materiality of informa-
tion about a given risk."? That is, from whose

325

-
=
>
(gp]
—
()
m




PRACTICE

Table 1 Key points of interest to dentists arising from the Montgomery case'®

® The process of informed consent requires a careful dialogue between dentist and patient

e Basing disclosure of any given risk on the chances (percentage) of it occurring is no longer acceptable

® The dentist must carefully consider whether a risk is material by considering:
— Whether a reasonable person in the patient's position would be likely to attach significance to it, and/or
— Whether the patient in question would probably attach significance to it

® The patient should be made aware of reasonable alternative treatment options

® The dentist should take steps to ensure that the patient gets, and has understood, this information

® The consent form does not prove informed consent. It does, however, act as some record that the
discussions have taken place. The dentist should keep a contemporaneous record of the consent process

including risks and treatment options discussed.

perspective should decisions about whether
or not something should have been disclosed
be made? To illustrate this concept, it is use-
ful to summarise key historic landmark cases
before considering what the ruling about
materiality in a recent case means for the
practice of gaining patients’ consent.

BOLAM, SIDAWAY, PEARCE AND
CHESTER

In 1957, the Bolam case established the con-
cept of the ‘prudent doctor’.”> Mr Bolam suf-
fered limb injuries during electroconvulsive
therapy for treatment of his depression, the
risk of which had not been disclosed before
treatment. His attempt to sue the hospital
was unsuccessful because the judge ruled
that the psychiatrist had ‘acted in accordance
with a practice accepted by a responsible
body of medical men skilled in that art."
The extent to which information should be
disclosed was viewed as part of a clinician’s
professional repertoire alongside diagnostic
and management skills. The paternalistic
‘Bolam test’ thus established stood unmodi-
fied for almost 30 years until Sidaway in
1985." Although the House of Lords stated
that a clinician should take reasonable care
to advise the patient of any material risk,
Mrs Sidaway, who was left paralysed after
spinal surgery, unsuccessfully sued because,
essentially, the Bolam test was upheld, even
in light of the risk of the complication being
approximately 1-20%." It should be noted,
however, that Lord Scarman’s dissenting
opinion that patients should ordinarily be
warned of material risks may have her-
alded the turn against paternalism in the
UK courts.

A further modification in the law came
with Chester vs. Afshar which ruled that
the claimant (patient) need not demonstrate
that the resultant harm was due to the fail-
ure to disclose.” This is the legal principle
of causation, and in the context of Chester
means that, even if the patient had been
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informed of the risk, it was not incumbent
on her to prove that she would not have
proceeded with the surgery.” In Pearce, the
patient did not prove that an obstetrician’s
failure to disclose the risk of still birth was
negligent, but the Court of Appeal did assert
that, when asked of a risk, the ‘reasonable
doctor’ was required to tell the patient what
the ‘reasonable patient” would want to
know.'® The Pearce and Chester cases have
informed much of the present-day guidance
on informed consent from the professional
bodies, which set-out standards seemingly
above-and-beyond those required in law
until a recent ruling by the Supreme Court.

MONTGOMERY

This 2015 ruling states an important change
in the way the courts have ruled on the
materiality of information. Mrs Montgomery,
a pregnant diabetic woman, was not warned
by her obstetrician about the increased risk
of the baby’s shoulder getting stuck in the
birth canal during labour, or advised about
possible alternatives, including caesarean
section.” Unfortunately, this complication
occurred and the baby boy suffered brain
hypoxia and subsequent disability. Mrs
Montgomery contested that she should have
been warned of her elevated risk of this com-
plication and would have opted for delivery
by caesarean section if she had been given
the option. In court, her obstetrician argued
that, had she warned every diabetic woman
of this risk, they would all request elective
caesarean section, perhaps unnecessarily. In
their ruling, the Supreme Court judges did
not accept the doctor’s argument, stating
that it is for the individual patient, and not
for the doctor or medical establishment, to
decide upon the materiality of a risk.'” This
is the key outcome from Montgomery. The
Bolam test no longer stands and clinicians
must determine the materiality of a risk by
either asking whether a reasonable person
in the patient’s position would be likely to
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attach significance to the risk; or the clini-
cian should reasonably be aware that the
patient would likely attach significance to
it.'""" Applying rules about disclosure of a
risk based on percentages of occurrence is
no longer acceptable. The meaning of that
complication to the individual patient is
what is important.

While Montgomery has important impli-
cations for all clinicians, as summarised in
Table 1, it is important to realise that in the
UK professional and regulatory bodies have
set-out guidelines for the practice of obtain-
ing consent which long pre-date this rul-
ing. As will be seen in the next section, they
describe requirements that go beyond the
legal understandings of consent by provid-
ing frameworks for patient-centred decision
making,.

PROFESSIONAL GUIDANCE ON
CONSENT

In the UK, the Royal College of Surgeons of
England, the General Dental Council (GDC),
the General Medical Council (GMC), and
the Department of Health have all compiled
guidance on standards of practice expected
of clinicians with regard to informed con-
sent.”?22 [n these guidelines, consent
is described as a process requiring time,
patience, and clarity of explanation about
the treatment and possible alternatives, risks
and expected outcomes. There are explicit
statements about consent not being ‘merely
the signing of a form’?° Consent is described
as ‘informed decision making’ that requires a
partnership between clinician and patient.>*

Of interest to some dentists, supplemen-
tary professional guidance has been prepared
on standards for cosmetic procedures.”>**
Here, clinicians are required to allow a
‘cooling off” period of two weeks between
the consent consultation and surgery. In
these situations, consent may be viewed as
an ‘informed request’ because the patient
has usually sought-out the treatment, but
the requirement for careful explanation of
the expected outcomes, potential risks, and
alternative treatments is the same.

These guidelines, and the recent changes
in the law described above, all align consent
more closely with the concept of shared deci-
sion-making. The next section will review
this model of doctor-patient communication,
with particular emphasis on its application
in surgery.

WHAT IS SHARED
DECISION-MAKING?

Shared decision-making is the collabora-
tive deliberation about treatment options
between clinician and patient.” It is a key
component of patient-centred care and is
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gaining prominence as the preferred model
for communication in healthcare encoun-
ters.”” There are clinical scenarios where
shared decision-making is not required or
appropriate. In medicine, for example, giv-
ing aspirin to a patient suffering a myo-
cardial infarction, or starting antibiotics
immediately in suspected meningitis are
examples of ‘effective care’, where there is
little to weigh-up in terms of risks, benefits,
and outcomes.?® In dentistry, extraction of
an unrestorable tooth that is the source of
an abscess, or biopsy of a suspicious lesion
might be examples but it is important to
remember that, in all these cases, the patient
has the right to refuse intervention if they
have the capacity to do so.

‘Preference sensitive care’, on the other
hand, describes those situations where the
benefits and risks of any given treatment
or alternative option are less clear-cut.”®
Decision aids exist, for example, to help
clinicians and patients decide about treat-
ment in some circumstances.””*® These deci-
sion aids are time and labour intensive to
produce, but are intended to provide an
evidence-based framework on which the
consultation can be based. They require
good-quality evidence from, for example,
randomised controlled trials and meta analy-
ses, on which information about prognosis
and risk can be provided.?” Decision-aids are
not, as yet, widely available in dentistry but
the principles of shared decision-making
can be applied to most consultations. For
instance, whether to restore a tooth with
a filling or crown; whether or not to pro-
ceed with orthodontic treatment; whether
to restore an edentulous space with a par-
tial denture or implant-based prosthesis are
all examples of preference-sensitive care.
In dentistry, additional consideration must
also be given to the financial implications
of any given treatment. Early evidence about
shared decision-making appears to show it
has a role in addressing geographic differ-
ences in the provision of care, overdiagnosis,
and overtreatment.” Further work will be
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required to investigate how best to apply
these principles in dentistry but it is likely
that this model of delivering healthcare,
which is already embedded in policy in the
UK and abroad, will become the rule and not
the exception.

SUMMING UP - WHAT DO THE
CHANGES MEAN FOR DENTISTS?

While the Montgomery case brings a much-
needed update to the law, it is possible that
most clinicians are already practising to
these standards. By following guidance
from professional bodies including the
GDC, dentists will be aware of the need to
carefully explain the potential risks and
benefits associated with treatment options.
Allowing patients the time to consider these
options and ask questions is important.
The case does, at least, serve as a timely
reminder of these principles. It aligns with
modern healthcare delivery policy; empha-
sises that the consent form is not proof
that the patient has been informed, or has
understood what has been discussed; and
affirms the legal recognition that materi-
ality ‘belongs’ to the patient and not the
healthcare professions.
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