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                    Abstract
By their very nature, resolution actions under the legal framework for the management of bank insolvencies created by the European Bank Recovery and Resolution Directive (BRRD) and the Regulation establishing the Single Resolution Mechanism (SRMR) come with infringements of rights of shareholders and creditors. Just as any expropriation of private property by public authorities, resolution actions therefore have to comply with the principle of proportionality, as required by the applicable provisions of the EU Charter on Human Rights and the European Convention on Human Rights. Analysing parallels and differences between general insolvency law on the one hand and the special resolution framework on the other hand, the present article explores the functions and operationalisation of the principle of proportionality in bank resolution. Special attention is given to the ‘public interest test’ which, as part of the statutory ‘conditions for resolution’ under both the BRRD and the SRMR, translates general proportionality considerations into a clear-cut set of requirements designed to prevent the application of the resolution tools to cases that do not give rise to systemic stability considerations. Within the Single Resolution Mechanism, the Single Resolution Board’s decision, in 2017 and 2018, not to initiate formal resolution procedures with regard to banking institutions whose failure and liquidation under national insolvency laws were not expected to trigger systemic implications clearly demonstrates both the practical relevance of considerations of proportionality in the context of bank resolutions and the need for clear-cut principles for the interpretation of the relevant parts of the framework.
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	Cf., e.g., (discussing the protection of the insolvent debtor’s property in bankruptcy under Article 1 of Protocol No. 1 to the European Convention on Human Rights) Luordo v. Italy, App. no. 32190/96 (ECtHR, 17 July 2003), para. 68: ‘The Court notes that the prohibition on a bankrupt administering and dealing with his possessions is intended to ensure that the creditors are paid. The interference [caused by the initiation of bankruptcy proceedings] therefore pursued a legitimate aim that was in accordance with the general interest, namely the protection of rights of others.’ On the role of that guarantee in the present context, see further infra, Sect. 2.1.


	Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and resolution of credit institutions and investment firms (…) [2014] OJ L173/190.


	Regulation (EU) No. 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund (…) [2014] OJ L225/1.


	Cf., in particular, Basel Committee on Banking Supervision (2010); Financial Stability Board (2011), (2014). See, for further discussion, e.g., Binder (2016a), para. 2.15.


	Cf., Recital 5 BRRD: ‘A regime is therefore needed to provide authorities with a credible set of tools to intervene sufficiently early and quickly in an unsound or failing institution so as to ensure the continuity of the institution’s critical financial and economic functions, while minimising the impact of an institution’s failure on the economy and financial system. The regime should ensure that shareholders bear losses first and that creditors bear losses after shareholders, provided that no creditor incurs greater losses than it would have incurred if the institution had been wound up under normal insolvency proceedings in accordance with the no creditor worse off principle as specified in this Directive. New powers should enable authorities, for example, to maintain uninterrupted access to deposits and payment transactions, sell viable portions of the institution where appropriate, and apportion losses in a manner that is fair and predictable. Those objectives should help avoid destabilising financial markets and minimise the costs for taxpayers.’ And see, for further discussion, e.g., Binder (2016a), paras. 2.16–2.19.


	Cf., Art. 43(2)(a) BRRD, Art. 27(1)(a) SRMR, respectively.


	E.g., Binder (2016b), p 54; Hadjiemmanuil (2015), pp 240–241; Wojcik (2016), pp 113–116 and 127–129. For an excellent recent analysis of the conceptual relevance and technical deficiencies of the bail-in regime, see Tröger (2018).


	Hadjiemmanuil (2015), p 243. For the applicable thresholds, see Art. 32(1)(a) and (4) BRRD and Art. 18(1)(a) and (4) SRMR, respectively. And see European Banking Authority (EBA), ‘Guidelines on the interpretation of the different circumstances when an institution shall be considered as failing or likely to fail under Article 32(6) of Directive 2014/59/EU’ (EBA/GL/2015/07, 6 August 2015).


	See also Recital 5 BRRD, correctly stressing that it is necessary ‘to provide authorities with a credible set of tools to intervene sufficiently early and quickly in an unsound or failing institution so as to ensure the continuity of the institution’s critical financial and economic functions, while minimising the impact of an institution’s failure on the economy and financial system.’.


	See, again, Hadjiemmanuil (2015), p 243.


	Cf., Art. 32(5) BRRD = Art. 18(5) SRMR. See further infra, Sect. 2.2.2.


	Single Resolution Board, Press Release: ‘The SRB will not take resolution action in relation to Banca Popolare di Vicenza and Veneto Banca’ (23 June 2017); see also id., ‘Decision concerning the assessment of the conditions for resolution in respect of Veneto Banca SpA (2017/C 242/02)’, OJ C 242 of 27 June 2017, p 2, and id., ‘Decision concerning the assessment of the conditions for resolution in respect of Banca Popolare di Vicenza SpA (2017/C 242/03)’, OJ C 242 of 27 June 2017, p 3; id., Press Release: ‘The Single Resolution Board does not take resolution action in relation to ABLV Bank, AS and its subsidiary ABLV Bank Luxembourg S.A.’ (24 February 2018).


	Cf., Arts. 43-55 and 59-62 BRRD, Arts. 21 and 27 SRMR, respectively.


	See Gardella (2017), para. 11.24; see also Grünewald (2014), pp 90–92; Wojcik (2016), pp 117–118.


	Art. 34(1)(b) and (f) BRRD, Art. 15(1)(b) and (f) SRMR, respectively.


	See also Hadjiemmanuil (2015), pp 241–242.


	Cf., Arts. 38(1)(a) and 40(1)(a) BRRD, Arts. 24(1)(a) and 25(1)(a) SRMR, respectively.


	Cf., Arts. 38(1)(b) and 40(1)(b) BRRD, Arts. 24(1)(b) and 25(1)(b) SRMR, respectively.


	Art. 17(1) Charter.


	See Art. 52(3) Charter.


	Sovtransavto Holding v. Ukraine, App. no. 48553/99 (ECtHR, 25 July 2002), para. 92.


	Fomin and Others v. Russian Federation, App. no. 34703/04 (ECtHR, 26 February 2013), para. 25.


	Cf., for a general statement of this principle, Grainger and Others v. United Kingdom, App. no. 34940/10 (ECtHR, 10 July 2012), para. 35.


	See, again, Gardella (2017), paras. 11.24–11.32; Grünewald (2014), pp 90–92; Wojcik (2016), pp 116–121. And cf., for a general discussion of the principle of proportionality in European law, Tridimas (2006), pp 136–149; de Búrca (1993).


	See, in particular, Recital 49 BRRD (to be discussed further below). And see Recital 45 SRMR.


	For further discussion of the causes and different facets of systemic risk, cf., e.g., Basel Committee on Banking Supervision (2013); Dijkman (2010); for a review of the recent economic literature, see De Bandt, Hartmann and Peydró (2010); from a legal perspective, Schwarcz (2008).


	Art. 32(1)(a) and (b) BRRD, Art. 18(1)(a) and (b) SRMR, respectively.


	See Arts. 110(1) and 112(2)(a) and (c) BRRD.


	Pursuant to Art. 29(1) BRRD, sentence 2, ‘[c]ompetent authorities may, based on what is proportionate in the circumstances, appoint any temporary administrator either to replace the management body of the institution temporarily or to work temporarily with the management body of the institution and the competent authority shall specify its decision at the time of appointment’.


	See supra, Sect. 2.1.


	Commission Delegated Regulation (EU) No. 2016/860 of 4 February 2016 specifying further the circumstances where exclusion from the application of write-down or conversion powers is necessary under Article 44(3) of Directive 2014/59/EU of the European Parliament and of the Council establishing a framework for the recovery and resolution of credit institutions and investment firms [2016] OJ L 144/11.


	See, again, the general analysis of the principle in European law by Tridimas (2006), and de Búrca (1993).


	Supra, text and n. 23.


	Binder (2016a), para. 2.26.


	Specifically, the protection of depositors covered by Directive 2014/49/EU and of investors covered by Directive 97/9EC (Art. 31(2)(d) BRRD, Art. 13(2)(d) SRMR, respectively) and the protection of client funds and client assets (Art. 31(2)(e) BRRD, Art. 13(2)(e) SRMR, respectively).


	Art. 31(2)(a) BRRD, Art. 13(2)(a) SRMR, respectively. For a definition of ‘critical functions’, see Art. 2(1)(35) BRRD, also referred to in Art. 3(2) SRMR: ‘activities, services or operations the discontinuance of which is likely in one or more Member States, to lead to the disruption of services that are essential to the real economy or to disrupt financial stability due to the size, market share, external and internal interconnectedness, complexity or cross-border activities of an institution or group, with particular regard to the substitutability of those activities, services or operations’.


	Art. 31(2)(b) BRRD, Art. 13(2)(b) SRMR, respectively.


	Art. 31(2)(c) BRRD, Art. 13(2)(c) SRMR, respectively.


	See, again, supra, Sect. 1. For a more in-depth analysis of the different objectives, see Binder (2016a), paras. 2.26–2.37.


	See, again, Art. 43(2)(a) BRRD and Art. 27(1)(a) SRMR, respectively.


	Supra, text and n. 10. See also (discussing the problems of ‘open bank’ bail-ins) Avgouleas and Goodhart (2015), p 15; Wojcik (2016), pp 123–124.


	Note that ‘winding up’, for the purposes of the BRRD, is defined in functional terms as ‘the realisation of assets’ and thus covers both liquidation under general insolvency law and measures under a special legal framework for bank resolution.


	A ‘fair, prudent and realistic valuation of the assets and liabilities of the institution’ is, as a rule, required as a precondition for any resolution action or the exercise of write-down and conversion powers with regard to equity and other capital instruments under Art. 36(1) BRRD (Art. 20(1) SRMR). However, where this is not feasible in the circumstances, the decisions may also be based on a provisional valuation, see, for details, Art. 36(2) BRRD (Art. 20(2) SRMR).


	Commission, ‘Proposal for a Directive of the European Parliament and of the Council establishing a framework for the recovery and resolution of credit institutions and investment firms (…)’ (6 June 2012), COM(2012) 280 final, p 6 (emphasis added).


	E.g., Binder (2005) (a comparative analysis of the pre-crisis arrangements for bank insolvency management under German and English law).


	For a representative example advocating the introduction of special insolvency regimes for banks prior to the global financial crisis, see Campbell and Cartwright (2002); see also (reviewing the literature on the different approaches to bank insolvency management in a number of jurisdictions) Hüpkes (1999). And see, for further discussion, Binder (2016a), paras. 2.06–2.08.


	Binder (2016a), para. 2.18.


	Supra, Sect. 1.


	Wojcik (2016), p 122.


	See, again, Binder (2016b), pp 47–48 and 54–55.


	Arts. 74 and 75 BRRD.


	Binder (2016b), pp 47–48 and 54–55; see also Wojcik (2016), pp 124–125.


	See Arts. 85 and 86 BRRD.


	For a similar assessment, see Wojcik (2016), p 126, correctly concluding that, while ‘the bail-in rules under BRRD/SRM Regulation do respect the right to property […], the correct application by resolution authorities of the safeguards necessary to come to that assessment will be extremely challenging.’.


	See again supra, text and n. 47.


	Specifically, following the introduction of a requirement that resolution action should be structured in a way that minimises the cost to the Federal Deposit Insurance Corporation (‘least cost resolution’) with the Federal Deposit Insurance Corporation Improvement Act (FDICIA) of 1991, the number of purchase-and-assumption resolutions fell markedly; cf., e.g., Bliss and Kaufman (2007), p 168. For a general analysis of the least cost requirement under FDICIA, see, e.g., Hughes (1993).


	Council Regulation (EU) No. 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning policies relating to the prudential supervision of credit institutions [2013] OJ L287/63.


	See ECB, Press Release: ‘ECB deemed Veneto Banca and Banca Popolare di Vicenza failing or likely to fail’, (23 June 2017); ECB, Press Release: ‘ECB determined ABLV Bank was failing or likely to fail’ (24 February 2018).


	Supra, n. 12.


	See, for details, Decreto-legge 25 Giugno 2017, n. 99: Disposizioni urgenti per la liquidazione coatta amministrativa di Banca Popolare di Vicenza S.p.A. e di Veneto Banca S.p.A., Gazzetta Ufficiale 158 (2017) no. 146, 25 June 2017.


	E.g., ‘Why Italy’s €17bn bank rescue deal is making waves across Europe’, Financial Times, 26 June 2017, https://www.ft.com/content/03a1c7d0-5a61-11e7-b553-e2df1b0c3220; ‘Berlin leads backlash against Italian bank rescue’, Financial Times, 26 June 2017, https://www.ft.com/content/71ece778-5a53-11e7-9bc8-8055f264aa8b; ‘The European Banking Union falls short in Italy’, Financial Times, 27 June 2017, https://www.ft.com/content/3b8bc570-5a7e-11e7-b553-e2df1b0c3220; ‘Italy’s politicians attack government decision to rescue banks’, Financial Times, 28 June 2017, https://www.ft.com/content/2ec0e754-5bef-11e7-9bc8-8055f264aa8b.


	For a discussion of this case, see, e.g., Hadjiemmanuil (2017). And see, for an in-depth analysis of the underlying problems of application of the BRRD toolbox in extraordinary structural bank crises (in German), Binder (2017).


	See Landgericht (Regional Court) of Munich I, (first instance) decision of 8 May 2015—case 32 O 26502/12, reported in BeckOnline Database (file BeckRS 2015, 16096); overruled by Oberlandesgericht (Regional Court of Appeals) Munich, (second instance) decision of 25 June 2018—case 17 U 2168/15 (BayernLB v. HETA Asset Resolution), reported in the BeckOnline database (file BeckRS 19664).


	See, for further discussion, Binder (2016b), pp 59–60.


	This may, in fact, explain why court reviews of the proportionality of administrative measures will usually not amount to a comprehensive reassessment of costs and benefits associated with a given decision, its efficacy and suitability, but will recognise a wide margin of discretion and be confined to reviewing compliance with the fundamental principles of the test, see generally de Búrca (1993), pp 106–114.
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