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The rule of law is a foundational principle of the EU’s identity. It implies inter alia that member states are required to comply with this principle in their respective national realm. In that regard, the paper argues that respect for the rule of law can be conceptualized as an erga omes partes obligation: its indivisible nature entails that each country owes it to the EU, the other member states, as well as individuals. Yet the EU institutional system reveals some shortcomings as to the oversight on systemic deficiencies of the rule of law at national level, since the Article 7 procedure is not a sound response to systemic threats to the rule of law. In the light of a Council’s invitation, the Commission has proposed a complementary mechanism, which provides for a political oversight aimed essentially at entering into a dialogue with the concerned member state. This paper, while challenging some critical remarks to the Commission’s Communication, advocates that it is consistent with the Treaties. Finally, the paper highlights some positive and negative aspects of the Council’s conclusions aimed at enacting a new political dialogue among all member states within the Council to promote and safeguard the rule of law.
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	Kleinfeld Belton (2005), p. 8 ff. (discussing the rule of law as composed of five separate, socially desirable goods, or ends: (1) a government bound by law, (2) equality before the law, (3) law and order, (4) predictable and efficient justice, and (5) human rights). See also Magen (2009), p. 56 ff. (contending inter alia that legal scholars and practitioners should reorient their approach to the notion of the rule of law; embracing a substantive, operative conceptualization which understands the rule of law as a key dimension of democratic quality, and which views the development of rule of law conditions in domestic systems as integral to broader processes of socio-political development within those systems); and Mak and Taekema (2016), p. 25 ff. (identifying a core meaning of the rule of law in the reduction of the arbitrary use of power).


	Fallon (1997), p. 1 ff. (pointing out that the rule of law needs to be understood as a concept of multiple, complexly interwoven strands). It is indeed a ‘multifaceted legal principle’ according to Pech (2010), p. 361.


	Lenaerts (2007), p. 1625 ff.


	Magen, n. 1, p. 60.


	Consequently, the ECJ is in charge with the task of progressively forging its content. See Joined Cases C-402/05 and 415/05 P, Kadi EU:C:2008:461 in particular §§281–283, 331 ff. (Kadi I); Joined Cases C-584/10 P, C-593/10 P and C-595/10 P, Commission and United Kingdom v. Kadi, EU:C:2013:518 (Kadi II). It is noteworthy, however, that the ECJ has subsequently affirmed that the rights of the defense, as stated in Article 41(2) of the Charter of Fundamental Rights, include the right to be heard and the right to have access to the file, subject to legitimate interests in maintaining confidentiality (Case C-280/12 P Council v. Fulmen and Mahmoudian EU:C:2013:775, §§59 and 60). Moreover, as the General Court held in its judgment in Case T-390/08 Bank Melli Iran v. Council EU:T:2009:I-3967, §97, when sufficiently precise information has been disclosed, so as to enable the entity concerned effectively to state its point of view on the evidence adduced against it by the Council, the principle of respect for the rights of the defense does not mean that the institution is obliged spontaneously to grant access to the documents in its file. It is only on the request of the party concerned that the Council is required to provide access to all non-confidential official documents concerning the measure at issue. It would in fact be excessive to require spontaneous disclosure of the material in the file, given that when a fund-freezing measure is adopted it is not certain that the person concerned intends to check, by means of access to the file, the matters of fact supporting the allegations made against it by the Council.


	See, to that effect, Kadi II ruling, n. 5, §131, and C-550/09, E and F, ECLI:EU:C:2010:382, §57. Indeed, restrictive measures may adversely affect the working and the family life of the person concerned, as well as the public disgrace of that person which those measures cause (see, to that effect, the Kadi I ruling, n. 5, §§358, 369 and 375; C-27/09 P, France v. People’s Mojahedin Organization of Iran, ECLI:EU:C:2011:853, §64; C-539/10, P Al-Aqsa v. Council and Netherlands v. Al-Aqsa, ECLI:EU:C:2012:711, §120, and C-239/12, P Abdulrahim v. Council and Commission, ECLI:EU:C:2013:331 and case law cited thereto).


	Editorial Comments (2016), pp. 598–599.


	Generally Cremona (2011); Pech (2012), passim (offering a comprehensive overview of how the EU promotes compliance with the rule of law abroad); Cremona (2016), p. 3 ff.


	Joint Statement by the European Union and the United States Working Together to Promote Democracy and Support Freedom, the Rule of Law and Human Rights Worldwide, June 20, 2005.


	Schroeder (2015).


	See Article 67(3) TFEU (‘the mutual recognition of judgments in criminal matters’) and namely the wording set out in Article 81(1) TFEU, as well as in Articles 67(4) TFEU, and 81(2) a), which refer, perhaps more emphatically, respectively, to ‘the principle of mutual recognition of judgments and judicial decisions’ in criminal matters, and to the ‘principle of mutual recognition of judicial and extrajudicial decisions in civil matters’. That relationship is evident as regards the system laid down in the so-called Brussels I Regulation (No. 44/2001): see ex multis Case C-116/02, Gasser, EU:C:2003, 657, §72.


	Baratta (2009), p. 6 ff.; Nascimbene (2011), p. 787 ff.; Lenaerts (2015), p. 525.


	The eighteenth century German philosopher, Kant, was the first major Western philosopher arguing that persons are ends in themselves, and not a means to something else, with an absolute dignity to be respected (Kant (1982), p. 144 ff.).


	ECJ case law offers several judicial examples of this intense and structural relationship. In fact the ECJ has construed the member states’ compliance with the rule of law and fundamental rights as a rebuttable presumption (Cases C-411/10 and C-493/10, N.S. and Others, EU:C:2011:865, §78 to §80 and §83; C-399/11, Melloni, EU:C:2013:107, §37; Opinion 2/13, 18 December 2014, §191). Lenaerts, n. 12, 528 (arguing that the principle of mutual trust is not only a constitutional axiom that inspires legislative actions at EU level, but it also gives rise to judicially enforceable standards). Indeed, the ECJ has highlighted the fundamental importance of the principle of mutual trust since it ‘allows an area without internal borders to be created and maintained’ (Opinion 2/13, EU:C:2014:2454, §191).


	C-411/10 and C-493/10, n. 14, §78 ff. (as to the treatment of asylum seekers in all member states according to the requirements of the Charter, the Geneva Convention and the ECHR, the ECJ pointed out that at issue ‘here is the raison d’être of the European Union and the creation of an area of freedom, security and justice and, in particular, the Common European Asylum System, based on mutual confidence and a presumption of compliance, by other Member States, with European Union law and, in particular, fundamental rights’, at §85).


	On the concept of systemic deficiency in constitutional crises see von Bogdandy and Ioannidis (2014), pp. 59–96.


	The EU legal order is a self-contained regime, which does not permit unilateral actions, in contrast to international law.


	Kochenov (2015), passim.


	Namely, they could ask the ECJ if one of the parties had been denied the opportunity to arrange for his defense where the judgment was given in default of appearance in a civil action linked to criminal proceedings.


	
                              Ex multis Cases 294/83, Les Verts EU:C:1986:1339, §23; 46/87 and 227/88, Hoechst, EU:C:1989:2859, §19, C-279/09 DEB EU:C:2010:13849, §58 (as regards the separation of powers in the member states).


	Case 26/62, Van Gend & Loos, ECLI:EU:C:1963:1, p. 12 (pointing out that the EU is a legal order the subjects of which comprise also the nationals of member states since it confers ‘upon them rights which become part of their legal heritage’).


	EU law ‘just as it imposes burdens on individuals, is also intended to give rise to rights which become part of their legal assets. Those rights arise not only where they are expressly granted by the Treaties but also by virtue of obligations which they impose in a clearly defined manner both on individuals and on the Member States and the EU institutions’ (Case C-536/11, Donau Chemie, ECLI:EU:C:2013:366, §20, and to that effect, Joined Cases C-6/90 and C-9/90, Francovich and Others, ECLI:EU:C:1991:428, §31, and case C-453/99 Courage and Crehan, ECLI:EU:C:2001:465, §19 and the case law cited).


	It is worth noting that the principle of mutual recognition in the field of internal market is quite different from the way it operates concerning the judicial cooperation in civil law and criminal matters. Unlike in the internal market, the principle of mutual recognition in civil law is often linked with the protection of individual fundamental rights (Baratta (2010), pp. 312 and 391). The same holds true as regards cooperation in criminal matters. Yet, in this field it is also relevant to ensure the effectiveness of national criminal law in order to prevent criminals from using free movement to achieve impunity (Case C-399/11, Melloni, EU:C:20113:107).


	Bingham (2010), p. 67: ‘the rule of law … demands the protection of fundamental rights’ (at 33), and quite likely democracy. On the link between rule of law and respect for human rights MacCormick (2007), p. 189.


	See Annex I in Annexes to the Communication from the Commission to the European Parliament and the Council. A new EU Framework to strengthen the Rule of Law, COM(2014)158final, 1–2, and the case law cited therein. According to the Commission six legal principles are included in the core of the rule of law: legality; legal certainty; prohibition of arbitrariness of the executive powers; independent and impartial courts; effective judicial review; equality before the law.


	Zolo (2006), pp. 17 and 21.


	De Witte and Toppenburg (2004), pp. 59–82.


	C-286/12, Commission v. Hungary, ECLI:EU:C:2012:687; see Vincze (2013), p. 489 ff.; and C-288/12, Commission v. Hungary, ECLI:EU:C:2014:237. The third infringement procedure concerned the independence of the Hungarian Central Bank. On the very same day in which the Commission launched the three infringement procedures the Hungarian Office of the Government’s Spokesperson replied that ‘The Hungarian government takes note of the Commission’s decision to examine the compliance of certain Hungarian laws with the acquis communautaire following the procedures laid down in the Treaty. Hungary regards this as an opportunity to engage in a technical dialogue based on verifiable facts with the competent authority, the European Commission, acting as the guardian of the Treaties. The Hungarian government considers the independence of the Central Bank, the Judiciary and the Data Protection Authority as important as does the European Commission. Therefore there is no disagreement with the institutions of the European Union on the importance of basic principles, common European values and achievements. A thorough analysis of the Commission’s arguments will be started. Our aim is to give satisfactory and comprehensive answers to the questions raised, and to find a solution for the problematic issues as soon as possible, preferably without going through the full infringement procedure’ (press release, The European Commission’s decision of 17 January 2012 on the infringement procedures against Hungary).


	C-411/10 and C-493/10, n. 14, footnote 14 §87 (whereby the governments intervening before the Grand Chamber recognized that Greece in 2010 was ‘the point of entry in the European Union of almost 90 % of illegal immigrants, that influx resulting in a disproportionate burden being borne by it compared to other Member States and the inability to cope with the situation in practice’). See also C-4/11, Puid, ECLI:EU:C:2013:740, §§30–35.


	J.M.D. Barroso, State of the Union 2012 Address, Plenary Session of the European Parliament/Strasbourg, 12 September 2012, 1–8, p. 6.


	See Article 269 TFEU. As the Commission pointed out in 2003, Article 7 procedure entails inter alia to conduct a ‘meticulous examination of issues linked to respect for democracy and fundamental rights in the Member States’: COM(2003)606final, Communication from the Commission to the Council and the European Parliament on Article 7 of the Treaty on European Union. Respect for and promotion of the values on which the Union is based, p. 4, and pp. 5–6, as to the scope of that procedure, and to the ECJ’s power of judicial review of the decision determining that there is a serious and persistent breach of common values or a clear risk of such a breach.


	See Fundamental Rights Agency, The European Union as a Community of values: safeguarding fundamental rights in times of crises, Luxembourg (2013), p. 19 ff.


	See Agence Europe, HUNGARY: Another debate and another headache to bring Orban into line, Brussels, 1 April 2013.


	See Agence Europe, Hungary: New resolution criticises fundamental rights situation, Brussels, 10/06/2015: MEPs added that the death penalty is ‘incompatible with the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights on which the union is founded’ and that any member state reintroducing the death penalty would be ‘in violation of the Treaties and of the EU Charter of Fundamental Rights’ (ibidem.).


	See the Council Legal Service Opinion, No. 10296714, para. 27.


	See Sect. 4.


	Communication from the Commission to the European Parliament and the Council, ‘A New EU Framework to Strengthen the Rule of Law’, COM(2014)158final, Strasbourg, 11 March 2014. See Kochenov et al. (2015), pp. 689 ff.


	The text aims to strengthen the monitoring of compliance in the member state of the rule of law, through a process, which leads to the application of Article 7 TEU (the so-called ‘nuclear option’). In fact, the conditions and the legal consequences of this provision make it applicable, according to the Commission, as an instrument of last resort resulting in some contexts even inappropriate. To confirm this, the Commission preferred to use as a deterrent means infringement proceedings with respect to Hungary and Romania (n. 27). After explaining the importance of the rule of law into the Union, the Commission shapes the ‘new EU framework to strengthen the rule of law’ (at 5), moving from the assumption of the existence of a ‘systemic threat’ (ibidem.) to the rule of law in the member states. The Communication utilises the term ‘threats’ (which does not require an actual breach) to indicate the ‘political, institutional and/or legal order of a Member State as such, its constitutional structure, separation of powers, the independence or impartiality of the judiciary, or its system of judicial review including constitutional justice where it exists’ (at 7). Threats means ‘result of the adoption of new measures or of widespread practices of public authorities and the lack of domestic redress’ (at 7).


	Peers (2014); Mori (2016), p. 207.


	Communication, n. 36, p. 9.


	As is known, in March 2013 the Foreign Ministers of Denmark, Finland, Germany and the Netherlands asked to the President of the Commission to vigorously protect EU fundamental values – democracy, rule of law and human rights. In their perspective a new mechanism was necessary. The topic was examined by the Council on its meeting of 18 March 2014, in which several legal issues were raised by the member states.


	
                              Contra Council Opinion, n. 34, para. 15.


	von Bogdandy and Ioannidis, n. 16, p. 59.


	An illustrative example of this approach is Case C-233/02, France v. Commission, EU:C:2004:I-2781, §40: ‘Determining the conditions under which such a measure may be adopted requires that the division of powers and the institutional balance established by the Treaty in the field of the common commercial policy be duly taken into account, since in this case the measure seeks to reduce the risk of conflict related to the existence of technical barriers to trade in goods’.


	It has been argued that the institutions cannot build upon Article 7 procedure. This is not convincing. As long as the conditions indicated in the text are fulfilled, institutions may build upon the discretionary powers granted to them by the treaties. In that respect, institutional practice is so rich in cases, which contradict that argument. For instance, lawyers who are familiar with infringements procedure practice do know the ‘EU pilot’ and ‘SOLVIT’ procedures. The Commission set up them through the means of non binding acts: all the member states have accepted those procedures and it is evident that unanimity does not permit Governments to depart from primary law. It is also worth mentioning that all the agreements, declarations and modus vivendi concerning codifications, better law making and so forth show that institutions and member states are quite inclined to build upon existing primary law rules. In other words, a restrictive approach according to which institutions must stick to written law does not reflect the rich institutional practice. In addition, if that argument was pertinent, how could the Council ground the new political oversight (see Sect. 5) approved by consensus under the Italian presidency?


	According to Kochenov and Pech 2015, p. 11, Article 7 ‘necessarily implicitly empowers the Commission to investigate any potential risk of serious breach of the EU’s values’. They conclude however that the Commission’s light-touch proposal falls short of effectively addressing threats to the rule of law within the EU.


	A specific instance of this rationale occurred when the ECJ forged the well-known ERTA doctrine: the implied power to conclude international agreements in the fields in which the EU enjoyed no explicit competence has been justified on the basis that primary law provisions, which allowed the EU to exercise competences internally (Case 22/70, ERTA, EU:C:1971:263, §16; Opinion No. 1/76 EU:C:1977:741, §3, and No. 2/91, EU:C:1993:I-1061, §7). The Treaty of Lisbon (2009) has codified that judicial doctrine (Articles 3(2) and 216(1) TFEU), as the ECJ has pointed out in Case C-114/12, Commission v. Council, EU:C:2014: not yet published, §§64 ff.


	Moxham and Stefanelli (2013), p. 22.


	The Italian Presidency Doc. No. 15206/14 ‘Ensuring respect for the rule of law in the European Union’, could have pointed out in a clearer way that the Commission Communication is not only ‘without prejudice to the Commission’s powers of launching procedures under Article 258 TFEU in case of breaches falling under the scope of EU law’ (point 10, at 3), but that the same holds true as regards the powers of other institutions under Article 7 procedure.


	
                              Certain Expenses case, ICJ Rep., 1962, 151, at 168; Sarooshi (2007), p. 22.


	One illustrative example of this approach is the Bosman case, whereby the ECJ stressed its primary role, pointing out that, ‘except where such powers are expressly conferred upon it, the Commission may not give guarantees concerning the compatibility of specific practices with the Treaty’ (Case C-415/93, Bosman, EU:C:1995:I-5041, §136).


	In that respect, the EU legal order reflects Kelsen’s theories according to which the judiciary is the ultimate guardian of the system Kelsen (1980), p. 128, and as regards international law, Kelsen (1939), p. 253 and pp. 264–266.


	Case 22/70 Commission v. Council EU:C:1971:263, §§38 to 42; Case C-366/88 France v. Commission EU:C:1990:348, §8; Case C-58/94 Netherlands v. Council EU:C:1996:171, §24). As is known, measures binding only the institutions concerned and giving no rights or obligations on third parties, do not constitute acts adversely affecting any person against which an action for annulment can be brought (Case 366/88, France v. Commission, §9, relating to internal instructions). The Court has consistently held that only measures producing binding legal effects are open to challenge by an action for annulment (order in Case 135/84, F.B. v. Commission, EU:C:1984:320, §6; order in Case C-50/90, Sunzest v. Commission, EU:C:1991:253, §12).


	See Italian Presidency Doc. No. 15206/14 of 14 November 2014 ‘Ensuring respect for the rule of law in the European Union’, point 14.


	Press release 16936/14, 3362nd Council Meeting, General Affairs, Brussels, 16 December 2014.


	Press release 16936/14, n. 55, 21, point 5.


	For a brief overview and analysis of monitoring systems of the rule of law according to some international instruments see Moxham and Stefanelli, n. 48, p. 6.


	Against externalization of the EU tasks concerning respect for the rule of law to Council of Europe’s bodies, see Kochenov and Pech (2015), p. 10.


	For instance, it is not clear what evidences the Council dialogue could be based upon. The avenue to rely on Fundamental Rights Agency (FRA) data and evidence could likely be pursued provided that the FRA mandate is enhanced.


	Kochenov and Pech, n. 46, p. 14.


	Section 2.


	See the European Parliament resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP), in which it urged ‘the Commission to activate the first stage of the EU framework to strengthen the rule of law, and therefore to initiate immediately an in-depth monitoring process concerning the situation of democracy, the rule of law and fundamental rights in Hungary, assessing a potential systemic serious breach of the values on which the Union is founded as per Article 2 TEU, including the combined impact of a number of measures exacerbating the state of democracy, the rule of law and fundamental rights, and evaluating the emergence of a systemic threat to the rule of law in that Member State that could develop into a clear risk of a serious breach within the meaning of Article 7 TEU; asks the Commission to report back on this matter to Parliament and the Council before September 2015’.


	See European Commission – Fact sheet. College Orientation Debate on recent developments in Poland and the Rule of Law Framework: Questions & Answers, Brussels, 13 January 2016.
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