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Abstract
Due diligence is a frequently employed notion in international law, yet much is still 
to be explored about this concept. This article aims to contribute to an understand-
ing of due diligence obligations in international law, which is useful as it can form 
the basis for a further clarification of corresponding legal rights of subjects of inter-
national law. With this purpose in mind, this article initiates the construction of a 
working model of due diligence in international law by exploring this notion from 
two perspectives: an accountability perspective and a regulatory perspective. Sub-
sequently, this article will use this model to compare the operation of due diligence 
obligations in two branches of international law: international environmental law 
and international human rights law. In doing so, it will become clear that due dili-
gence contains two core elements: ‘reasonableness’ and ‘good faith’. Moreover, it 
will become apparent that the operation of due diligence obligations in these two 
branches has implications for systemic issues in international law. Further research 
on the operation of due diligence obligations in other branches of international law 
is therefore recommended.
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1 Introduction

On 20 December 2019, the Dutch Supreme Court decided on a landmark climate 
change case: the Urgenda case.1 In its judgement, the Court declared that the Euro-
pean Convention on Human Rights and Fundamental Freedoms (ECHR)2 imposes a 
positive obligation on the Netherlands. This obligation entails that the state needs to 
take appropriate measures for the prevention of climate change. In this context, the 
Court referred to the United Nations climate change regime3 and the commitment of 
Annex I state parties to the aim of reducing greenhouse gas emissions by 25–40% 
by 2020.4 Such obligations, as further developed in the Paris Agreement under the 
United Nations Framework Convention on Climate Change (Paris Agreement), are 
known as due diligence obligations. Remarkably, the Dutch Supreme Court consid-
ered that positive obligations under Articles 2 (the right to life) and 8 (the right to 
respect for one’s private life, family life and home) ECHR were the basis for taking 
all appropriate measures to implement reduction commitments to prevent climate 
change.5 The Court, however, did not elaborate on the question whether the con-
cept of due diligence in international environmental law and the concept of posi-
tive obligation in international human rights law are the same or different. More in 
general, recent studies point out that much is still to be explored when it comes to 
the normative content of due diligence and its systemic relation to various norms in 
international law.6

This article aims to contribute to the understanding of due diligence in inter-
national law. Most academics examine this notion as a technique to allocate 

1 Hoge Raad (Supreme Court) 20 December 2019, State of the Netherlands v. Urgenda Foundation, 
ECLI:NL:HR:2019:2007.
2 Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), 3 September 
1953, 213 UNTS 222.
3 The current climate change regime includes several international legal instruments. Core instruments 
of this regime include the United Nations Framework Convention on Climate Change, the Kyoto Pro-
tocol and the Paris Agreement; United Nations Framework Convention on Climate Change (1992  
UNFCCC), 21 March 1994, 1771 UNTS 107; Kyoto Protocol to the United Nations Framework Conven-
tion on Climate Change (Kyoto Protocol), 16 February 2005, 2303 UNTS 162; Paris Agreement under 
the United Nations Framework Convention on Climate Change (Paris Agreement), 4 November 2016, 
55 ILM 743; also part of the climate change regime are several climate conferences of the Conference of 
Parties. Important reports include Conference of Parties, Report of the Conference of the Parties, Third 
Session, 1–11 December 1997, FCCC/CP/2012/8; Conference of Parties, Report of the Conference of 
the Parties, Thirteenth Session, 3–15 December 2007, FCCC/CP/2007/6/Add.1; Conference of Parties, 
Report of the Conference of the Parties, Fifteenth Session, 7–19 December 2009, FCCC/CP/2009/11/
Add.1; Conference of Parties, Report of the Conference of the Parties, Sixteenth Session, 29 Novem-
ber-10 December 2010, FCCC/CP/2010/7/Add.1; Conference of Parties, Report of the Conference of the 
Parties, Eighteenth Session, 26 November-8 December 2012, FCCC/CP/2012/8; Conference of Parties, 
Report of the Conference of the Parties, Twenty-First Session, 30 November-13 December 2015, FCCC/
CP/2015/10/Add.1.
4 Urgenda (n. 1), paras. 2.1 and 7.1.
5 Ibid., paras. 5.2.1–5.3.3 and 5.8.
6 International Law Association Study Group on Due Diligence in International Law, Second Report, 
12 July 2016, https:// www. ila- hq. org/ index. php/ study- groups? study- group sID= 63, p. 47; Peters et  al. 
(2020), p. 1.

https://www.ila-hq.org/index.php/study-groups?study-groupsID=63
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accountability in the context of risk management7 or in the context of primary and 
secondary rules in international law.8 However, such perspectives relate to only one 
side of the coin. In international law, due diligence obligations are also used as 
a regulatory technique where the norm addressee enjoys a broad discretion so as 
to attain regulatory goals. Due diligence obligations, after all, do not prescribe a 
particular measure that has to be taken. The norm addressee only has to undertake 
its best efforts, leading to further law-making and decision-making by the norm 
addressee. Such regulatory understanding of due diligence obligations, remarkably, 
remains unexplored in legal literature.9 This being said, due diligence obligations 
arguably operate in two paradigms: an accountability paradigm and a regulation 
paradigm. Since such a distinction has not yet been examined in greater detail, this 
article will explore these two paradigms to construct a working model of due dili-
gence in international law. This working model will then form the basis for a com-
parative legal study of the operation of due diligence obligations under the Paris 
Agreement and positive obligations under the ECHR. In the end, the findings of 
this study can be used to further clarify the meaning of this familiar stranger in 
international law10 and to explain corresponding legal rights of subjects of interna-
tional law.11

The structure of this article is as follows. Section 2 will first discuss a particular 
due diligence obligation that is vital for contemporary climate change mitigation, 
namely the obligation to take precautionary measures to prevent environmental 
harm or the risk thereof. This is also known as the precautionary principle. Sec-
tion 3, subsequently, will analyse the two paradigms of due diligence obligations. 
This will be illustrated with the help of the precautionary principle. By doing so, 
a working model of due diligence obligations can be constructed, forming the the-
oretical framework for the comparative legal study in this article. Section  4 will 
compare the operation of due diligence obligations related to the nationally deter-
mined contributions (NDCs) under the Paris Agreement with the operation of posi-
tive obligations under Article 8 ECHR. It will use the theoretical framework as 
constructed in Sect. 3 to identify similarities and differences. Finally, Sect. 5 will 
reflect on these findings: due diligence remains a familiar stranger in international 
law, while at the same time its rise is of systemic importance to many areas of 
international law.

7 See for example Kulesza (2016); Barnidge Jr. (2008); Schmitt (2015).
8 See for instance Aust and Feihle (2020).
9 Except for Krieger and Peters, who have also identified due diligence obligations as having a regula-
tory function in international law; Krieger and Peters (2020), pp. 351 and 371–372.
10 For the qualification of due diligence being a ‘familiar stranger in international law’, see also Peters 
et al. (2020), p. 1.
11 According to Krieger and Peters, due diligence even has a significant impact on a structural change to 
the international legal order; Krieger and Peters (2020).
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2  The Precautionary Principle: A Due Diligence Obligation

Due diligence is a frequently employed concept in international law.12 However, it 
has been interpreted and applied differently in international law.13 For example, the 
second report on due diligence by the International Law Association (ILA) refers to 
due diligence as a broad principle of international law, but also as specific obliga-
tions in several branches of international law.14 Barnidge, however, refers to due dili-
gence as a ‘well-established principle of international law’ of which its interpreta-
tion depends on the responsibility of a state for non-state actors within its territory.15 
In contrast, Schmitt asserts that due diligence has a broader scope as it is not limited 
to only non-state actors, but concerns the obligation of a state to ensure acts within 
the territory under its control are not used to the detriment of other states.16 Others, 
like Pisillo-Mazzeschi and Kulesza, rather refer to due diligence in the context of 
general accountability.17

Although the notion of due diligence has been given different meanings, it has 
evolved most notably in international environmental law since the second half of 
the twentieth century.18 With that in mind, due diligence concerns a key element in 
this branch of international law, especially when it comes to preventing transbound-
ary environmental harm to other states and protecting the environment in general. 
States, in that way, have duties of care. Legal doctrine19 and case law20 predomi-
nantly refer to such duties as ‘obligations of conduct’. An example is the obliga-
tion of states to take precautionary measures that can reasonably be expected from 
the state to prevent environmental harm. This is also known as the precautionary 
principle.21

12 Longobardo (2019), p. 47.
13 Peters et al. (2020), pp. 8–9.
14 Second Report (n. 6), pp. 12 and 47.
15 Barnidge Jr. (2006), pp. 81–82; Barnidge Jr. (2008), p. 69.
16 Schmitt (2015), p. 69.
17 Pisillo-Mazzeschi (1992); Kulesza (2016).
18 ILA Study Group on Due Diligence in International Law, First Report, 7 March 2014, https:// www. 
ila- hq. org/ index. php/ study- groups? study- group sID= 63, p. 5; Peters et al. (2020), p. 14.
19 Longobardo (2019), p. 50; Second Report (n. 6), p. 23; Koivurova (2010); Black-Branch (2016), p. 
492; Bannelier-Christakis (2015), p. 26; Pisillo-Mazzeschi rather refers to ‘obligations of diligent con-
duct’; Pisillo-Mazzeschi (1992).
20 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007, p. 43, para. 430; Pulp Mills 
on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 14, paras. 186–187.
21 Literature also refers to this as the ‘precautionary approach’; Schröder (2014), para. 3; be that as it 
may, its core is reflected in the UN General Assembly, Report of the United Nations Conference on Envi-
ronment and Development (Rio Declaration), 12 August 1992, A/CONF.151/26 (Vol. 1), Principle 15. 
In the Seabed Mining Opinion, the ITLOS Seabed Disputes Chamber even considered that ‘the precau-
tionary approach has been incorporated into a growing number of international treaties and other instru-
ments, many of which reflect the formulation of Principle 15 of the Rio Declaration. In the view of the 
Chamber, this has initiated a trend towards making this approach part of customary international law’; 
Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in 
the Area, Advisory Opinion, ITLOS Reports 2011, p. 10, para. 135; see also Sands et al. (2018), pp. 237 
and 240.

https://www.ila-hq.org/index.php/study-groups?study-groupsID=63
https://www.ila-hq.org/index.php/study-groups?study-groupsID=63
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This Section will briefly outline the precautionary principle as the remainder of 
this study will rely on and refer to this fundamental principle of international envi-
ronmental law. Discussing the precautionary principle, however, cannot be done 
without first addressing the notion of prevention.22 In contemporary international 
environmental law, the aspect of prevention plays an important role as the activities 
on the territory of one state can have an impact on the territory of another.23 In the 
end, damage to the environment is commonly irreversible, restoration of the situa-
tion is frequently impossible and hazardous activities can lead to high costs.24 With 
that in mind, Sect. 2.1. will address the principle of prevention and Sect. 2.2 will 
discuss the precautionary principle.

2.1  The Principle of Prevention

The idea that ‘prevention is rather better than the cure’ has been widely admitted in 
international environmental law.25 This has been affirmed in arbitral awards and the 
case law of the International Court of Justice (ICJ), stating that the principle of pre-
vention is now a ‘principle of general international law’, respectively a ‘customary 
rule’.26 In international environmental law, the notion of prevention was famously 
addressed in the Trail Smelter case27:

under the principles of international law […] no state has the right to use or 
permit the use of its territory in such a manner as to cause injury by fumes in 
or to the territory of another or the properties or persons therein, when the case 
is of serious consequence and the injury is established by clear and convincing 
evidence.28

25 Duvic-Paoli (2018), p. 1.
26 See for instance Iron Rhine (n. 23), para. 59; Pulp Mills (n. 20), para. 101. For an analysis of state 
practice see also Sands et al. (2018), pp. 212–213.
27 Trail Smelter Case (United States v. Canada), 16 April 1938 and 11 March 1941, 3 RIAA 1905; 
Kulesza (2016), p. 91; Bratspies and Miller (2006), pp. 2–3. Another case worth mentioning is the Ala-
bama Claims case; Alabama Claims of the United States against Great Britain (United States v. Great 
Britain), 14 September 1872, 24 RIAA 125; for an analysis of the prevention principle in the Alabama 
Claims case and Trail Smelter case see Viñuales (2020), pp. 112–124.
28 Trail Smelter (n. 27), p. 1965; Island of Palmas Case (or Mingas) (United States v. Netherlands), 4 
April 1928, II RIAA 829, p. 839. Other cases worth mentioning are Corfu Channel Case (United King-
dom of Great Britain and Northern Ireland v. Albania), Merits, ICJ Reports 1949, p. 4; Lake Lanoux 
Arbitration (France v. Spain), 16 November 1957, 12 RIAA 281; Legality of the Threat or Use of 
Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, p. 226, para. 29; given the limits of this study, 
these cases shall not be discussed.

22 For the close relationship between prevention and precaution, see also Pulp Mills on the River Uru-
guay (Argentina v. Uruguay), Judgment (Separate Opinion of Judge Cançado Trindade), ICJ Reports 
2010, p. 135, para. 61.
23 Iron Rhine Arbitration (Belgium v. Netherlands) (PCA Award), ICGJ 2005, p. 373, para. 222.
24 Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), Judgment, ICJ Reports 1997, p. 7, para. 140; 
see also UN General Assembly, Articles on Prevention of Transboundary Harm from Hazardous Activi-
ties, 6 December 2007, A/RES/62/68; Strasser (1996), p. 7.



126 M. Malaihollo 

123

A state needs to ensure that in its jurisdiction other states’ rights and interests are 
not violated (the ‘no harm’ principle).29 The breach of such obligation would occur 
if a state fails to take measures so as to prevent activities that have a ‘serious con-
sequence’ and lead to injuries based on ‘clear and convincing evidence’. According 
to Barnidge, the terms ‘serious consequence’ and ‘clear and convincing evidence’ 
show the importance of the significant nature of the injury in question. The Trail 
Smelter judgement, in that way, excludes de minimis injuries.30 That is to say, only 
materialised damage is included and not a mere risk thereof.31 As such, a state can-
not be assumed to be responsible for all activities on its territory.32 What is expected 
from the state is that it takes reasonable measures that are available to it to prevent 
materialised harm. In that regard, a state is presumed to act in ‘good faith’ when it 
comes to the prevention of the harm.33

2.2  The Precautionary Principle

As the principle of prevention requires a state to take action to prevent environ-
mental harm, such actions need to be taken—if possible—before damage actually 
has occurred.34 Following the Trail Smelter dictum, a state would only breach this 
duty of care if the case has a ‘serious consequence’ and the injury is established 
on ‘clear and convincing evidence’. Such high thresholds suggest that action shall 
only be taken where there is scientific evidence that serious environmental harm 
will occur.35 Obtaining sufficient scientific evidence, however, is often difficult. 
This limitation of the principle of prevention has been widely recognised in several 
international legal instruments36 and in case law37 in the form of the precautionary 

29 Second Report (n. 6), pp. 5–6. This is also known as ‘every State’s obligation not to allow knowingly 
its territory to be used contrary to the rights of other States’; Corfu Channel (n. 28), p. 22.
30 Barnidge Jr. (2006), p. 101. Notably, Barnidge acknowledges that one might wonder what ‘a case of 
serious consequence’ would look like and what the requirements for an injury to be considered as ‘estab-
lished by clear and convincing evidence’ are. In the context of environmental pollution, ‘clear and con-
vincing’ could be associated with scientific proof that establishes a causal link between the activities in 
question and the environmental damage that occurs.
31 Viñuales (2020), pp. 122–123.
32 Eagleton (1928), pp. 8–9; Ellis (2006), pp. 59–60; Kulesza (2016), p. 93.
33 Even in 1941, the general rule of thumb was that the acts of non-state actors could only give rise to 
state responsibility if the state omitted to prevent the harm. See also Ellis (2006), p. 60; Kulesza (2016), 
p. 93. It needs to be mentioned that the matter of prevention forms an integral part of the obligation not 
to cause transboundary harm to other states (no harm principle), yet prevention is also a notion on its 
own in international environmental law. In that regard, the principle of prevention needs to be distin-
guished from the no harm principle. See also Sands et al. (2018), pp. 211–212.
34 Sands et al. (2018), p. 212; see also Gabčíkovo-Nagymaros Project (n. 24), para. 140.
35 Schröder (2014), para. 4; First Report (n. 18), p. 26.
36 See for instance Rio Declaration (n. 21), Principle 15; 1992 UNFCCC (n. 3), Art. 3(3); Vienna Con-
vention for the Protection of the Ozone Layer, 22 September 1998, 1513 UNTS 293, Preamble; for an 
overall analysis of relevant legal instruments see Sands et al. (2018), pp. 230–233.
37 Examples include Southern Bluefin Tuna (New Zealand v. Japan), Provisional Measures, ITLOS 
Reports 1999, p. 280, paras. 77, 79 and 80; MOX Plant (Ireland v. United Kingdom), Provisional Meas-
ures, ITLOS Reports 2001, p. 95, paras. 84 and 89(1); Land Reclamation in and around the Straits of 
Johor (Malaysia v. Singapore), Provisional Measures, ITLOS Reports 2003, p. 10, para. 99; Activities 
in the Area (n. 21), paras. 121–122 and 125–127; Pulp Mills (n. 20), para. 164; Tătar v. Romania, no. 
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principle. The rationale for this principle is that where environmental damage will 
be irreversible and damage cannot be repaired or only at very high expense,38 the 
lack of scientific proof shall not be used as a justification to postpone the taking of 
preventive measures.39 That is to say, even in a situation where there is only the risk 
of harm but it has not yet materialised, a state is required to take precautions.

Nonetheless, the legal status and exact meaning of the precautionary principle 
remain unclear.40 During the negotiations of the United Nations Framework Con-
vention on Climate Change (1992 UNFCCC), reference to the precautionary prin-
ciple was controversial. As a result, the eventual text adopted includes limitations 
on the application of the principle. Article 3(3) of the 1992 UNFCCC, for instance, 
requires the damage to be ‘serious or irreversible’. On top of that, the provision only 
requires state parties to take those measures that are ‘cost effective’.41 However, 
Article 3(3) of the 1992 UNFCCC does not contain the high threshold of ‘clear and 
convincing evidence’ as articulated in the Trail Smelter case. As such, the precau-
tionary principle justifies a lower standard of proof. Other international legal instru-
ments also use a lower threshold. For instance, Article 2(2)(a) of the Convention 
for the Protection of the Marine Environment of the North-East Atlantic (OSPAR 
Convention) requires its parties to take preventive action when there are reasona-
ble grounds for concern that environmental hazards will occur, even when the harm 
cannot be fully scientifically proven.42

The general idea of the precautionary principle is that states need to act care-
fully and with foresight when it comes to activities in their jurisdiction which may 
have negative consequences for the environment, even when there is a lack of scien-
tific evidence.43 However, when environmental harm can actually be proved based 
on ‘clear and convincing evidence’ the prevention principle takes over, requiring a 
higher degree of diligence from the state.44 This leads to the question of how due 
diligence is to be understood in the context of environmental pollution. To answer 
this question, it is useful to examine the notion of due diligence in international law.

67021/01, 27 January 2009, para. 120; for a more detailed analysis of relevant case law see Sands et al. 
(2018), pp. 236–239.

Footnote 37 (continued)

38 In the context of the marine environment, the 1984 Ministerial Declaration of the International Con-
ference on the Protection of the North Sea reflected such consciousness for the first time, introducing 
the idea that taking precautionary measures could be based on economic grounds; Declaration of the 
International Conference on the Protection of the North Sea, 1 November 1984, Conclusion A.7; see also 
Sands et al. (2018), p. 231; Cançado Trindade (2015), pp. 404–405.
39 See also Rio Declaration (n. 21), Principle 15.
40 Although the legal status of the precautionary principle continues to evolve, there is sufficient evi-
dence of state practice to assert that this principle is evolving into a principle of customary international 
law. See Activities in the Area (n. 21), para. 135; see also Sands et al. (2018), pp. 239–240.
41 1992 UNFCCC (n. 3), Art. 3(3); see also Rio Declaration (n. 21), Principle 15.
42 Convention for the Protection of the Marine Environment of the North-East Atlantic, 25 March 1998, 
2354 UNTS 67, Art. 2(2)(a); Sands et al. (2018), p. 233.
43  Activities in the Area (n. 21), para. 131.
44 Second Report (n. 6), p. 21. Accordingly, the precautionary principle does not replace the principle 
of prevention. On the contrary, it gives a new dimension to it. See also Pulp Mills (Separate Opinion of 
Judge Cançado Trindade) (n. 22), p. 159, para. 61.
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3  Due Diligence in International Law: One obligation, Two Paradigms

As the precautionary principle is a due diligence obligation, the state needs to act 
diligently and with foresight when it comes to activities in their jurisdiction that may 
cause significant harm to the environment or the risk thereof. Risk management lies 
at the heart of due diligence obligations. At the same time, due diligence obliga-
tions are also used as a regulatory technique to outsource law-making and decision-
making to the norm addressees of these obligations. This Section will address these 
two perspectives. To illustrate these, the precautionary principle will be used as an 
example for each perspective. First, Sect.  3.1 will examine due diligence obliga-
tions in the context of risk management. Fundamental to such an examination is the 
dichotomy of obligations of conduct and result known in civil law to hold the norm 
addressee accountable. Section 3.2, subsequently, will analyse due diligence obliga-
tions through a completely different lens, namely one of regulation. In this regard, a 
different dichotomy is used which confusingly uses the same terms as the civil law 
dichotomy. The terms ‘obligation of conduct’ and ‘obligation of result’ are given 
a totally different meaning when analysing due diligence obligations in a regula-
tory context. Finally, Sect. 3.3 will put together the threads and construct a working 
model, forming the theoretical foundation to compare due diligence obligations for 
the remainder of the present study.

3.1  Obligations of Conduct and Result: An Accountability Perspective

The distinction between obligations of conduct and of result has a long history in 
civil law traditions.45 Its origins can be traced back to the Roman law concept of 
bonus pater familias, which has systematically further developed in French law as 
the concept of bon père de famille.46 This entails that a person is obliged to exercise 
a certain degree of reasonable care when he affects other persons or their property. 
Such an obligation de moyens (obligation of means or conduct) needs to be distin-
guished from what can be called an obligation de résultat (obligation of result).47

The classic example is one of a medical doctor. If a doctor is obliged to cure his 
patient, he would have an obligation of result. However, a doctor would most cer-
tainly not want to commit himself to achieving such results as he cannot guarantee 
the patient’s health at all times. On the contrary, a doctor rather assumes the obli-
gation to do everything possible to cure his patient, which is an obligation of con-
duct: he needs to do everything that a ‘reasonable person’ and ‘competent physician’ 
placed in the same circumstances can do to look after his patient. If he fails to do so, 
he will be held responsible for a failure to demonstrate his ‘best efforts’, regardless 

45 Dupuy (1999), p. 375; Mayer (2018), pp. 131–132; Crawford (2013), p. 221.
46 Parisi (1994), p. 322; Zimmerman (1996), pp. 1007–1009; Gałuskina (2017).
47 Mayer (2018), p. 131; Dupuy (1999), p. 375.
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of whether he would have healed his patient or not. Consequently, he is not account-
able for the final outcome, but only for his conduct.48

The distinction between obligations of conduct and obligations of result is par-
ticularly meaningful for two reasons. First of all, the distinction leads to a change 
in the parties’ burden of proof. In the case of an obligation of result, the debtor who 
agreed to achieve a certain result is presumed to be responsible ipso facto, unless he 
is able to exonerate himself by force majeure. In that way, a patient would only have 
to show that his doctor failed to achieve the desired result, namely healing him. The 
burden of proof then lies on the doctor, since he has to free himself by proving that 
it was impossible for him to perform his obligation.49 However, the burden of proof 
is different in the case of an obligation of conduct as this type of obligation does not 
entail responsibility ipso facto. This is favourable to the debtor since his conduct is 
closely related to risk management.50 If his obligation is an obligation of conduct 
rather than of result, he does not have to prove anything. Instead, it is the credi-
tor that needs to prove that the debtor did not demonstrate his best efforts. In other 
words, the burden of proof lies not on the doctor, but on the patient.51 On top of that, 
the patient needs to prove the damage that was caused by the doctor’s lack of care. 
Accordingly, proving the breach of an obligation of conduct is more difficult.52

Another practical interest for using the distinction between obligations of conduct 
and result is that it enables the determination of the exact moment of a violation. In 
the case of obligations of result, the moment of a violation occurs when the given 
result is not achieved. For an obligation of conduct, however, the moment of violat-
ing the norm concerns the occurrence of the situation prohibited by the norm and 
not the result that could have occurred because of it.53

For the above-mentioned reasons, and especially from the perspective of risk 
management, the civil law dichotomy has proven to be useful in the context of inter-
national environmental law and transboundary damage.54 One of the first pioneers 
to have introduced the civil law dichotomy in international law was Paul Reuter.55 
According to him, obligations of result require a state to specifically perform a 
certain action, whereas an obligation of conduct requires a state to present its best 
efforts.56 For example, the obligation of a state to take all necessary measures to 
prevent environmental harm (the principle of prevention) would be an obligation of 
conduct and not an obligation of result. In that context, a state may be held account-
able if it did not demonstrate its best efforts—even if environmental harm has not 
(yet) occurred. The failure of having showed sufficient care and the existence of 

48 Dupuy (1999), p. 375; Zimmerman (1996), p. 1009; Moons (2018), pp. 137–138; Economides (2010), 
p. 375.
49 Economides (2010), p. 375; Nicolae (2014), p. 157; Moons (2018), p. 138.
50 Peters et al. (2020), p. 2.
51 Economides (2010), p. 375; Nicolae (2014), p. 158; Moons (2018), p. 138.
52 Economides (2010), p. 377.
53 Ibid., p. 377; Dupuy (1999), p. 382.
54 Dupuy (1999), p. 375.
55 Reuter (1958), pp. 56–58.
56 Longobardo (2019), p. 49.
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significant (risk of) environmental harm needs to be proven by the injured party. 
The rationale of the obligation of conduct is to release the burden of proof from the 
norm addressee of the obligation. In that regard, the state is presumed to act in ‘good 
faith’, thereby placing the burden of proof upon the party claiming the violation. As 
in civil law, it is difficult for this party to prove that the state has failed to take rea-
sonable measures, especially when there is a lack of scientific evidence.57 In the case 
of a lack of scientific evidence, the precautionary principle would be applicable.

The precautionary principle can also be qualified as an obligation of conduct. As 
the rationale of an obligation of conduct is to place the burden of proof upon the 
party claiming the violation, the state is assumed to have acted in good faith. In prin-
ciple, the state would not have to prove anything, yet in the case of the precautionary 
principle a lower ‘standard of proof’ is used for the party claiming the violation. The 
latter does not have to rely on ‘clear and convincing evidence’ when it comes to the 
existence of the risk of environmental harm. Instead, it has to prove that the state 
has not taken precautionary actions to become aware of the risk of environmental 
harm. An example is proof that the state has failed to establish a legislative or other 
regulatory framework which should have made it possible for it to become aware of 
the risk of environmental harm.58 It would then be up to the state to prove the non-
existence of the risk.59

3.2  Obligations of Conduct and Result: A Regulatory Perspective

As illustrated, due diligence obligations are useful in international law as regards 
holding a state accountable in the context of risk management. However, due dili-
gence obligations are also used as a regulatory technique. Remarkably, the dichot-
omy between ‘obligations of conduct’ and ‘obligations of result’ is then used, yet 
the underlying idea is not the same as the civil law dichotomy. As the meaning 
of the terms ‘result’ and ‘conduct’ change in the context of regulation, a differ-
ent dichotomy is in fact followed. This can be best explained with the work of the 
legal philosopher Pauline Westerman.60 According to her, in a regulatory context an 
‘obligation of result’ merely prescribes the ends to be pursued by regulation. This 

57 In the Pulp Mills case, the applicant (Argentina), for example, failed to provide sufficient evidence of 
the respondent having breached the relevant obligations of conduct; Pulp Mills (n. 20), paras. 189 and 
265.
58 Schröder (2014), para. 4; First Report (n. 18), p. 26; this is also known as the standard of the ‘bal-
ance of the evidence’. According to Foster, such a standard of proof ‘would correlate with the standard 
of proof applied in civil cases in common law jurisdictions, that is: whether a court considers a fact to be 
established “on the balance of probabilities” or on the preponderance of the evidence’; Foster (2010), p. 
60.
59 There is also evidence that this interpretation is supported by state practice. For this see Sands et al. 
(2018), p. 234; noteworthy is that Judge Greenwood criticised the ICJ for having used the wrong standard 
of proof in the Pulp Mills case. Basically, he argued that the high standard of proof of the prevention 
principle was used instead of the lower standard of proof of the precautionary principle; Pulp Mills on 
the River Uruguay (Argentina v. Uruguay), Judgment (Separate Opinion Judge Greenwood), ICJ Reports 
2010, p. 221; see also Boyle and Harrison (2013), p. 269.
60 See Westerman (2018); for an earlier analysis in Dutch see Westerman (2008).
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implies that the norm addressee needs to realise certain regulatory ends, but leaves 
it up to the norm addressee to determine how these ends are realised. Put differ-
ently, how regulation is done is up to the norm addressee to decide, as long as the 
norm addressee takes measures to achieve the end result of regulation.61 The precau-
tionary principle is a perfect example.62 This obligation requires a state to take pre-
cautionary measures and leaves a great amount of discretion as to which measures 
are taken to meet the regulatory end result. The required end result is that the state 
takes regulatory measures that it regards as necessary and appropriate to realise the 
required precautions to prevent environmental degradation. If, according to West-
erman, the obligation concerns an ‘obligation of conduct’, the norm addressee is 
required to take specified regulatory action. The norm addressee must simply per-
form the specific action required by the norm to realise the end result of regulation. 
This leaves no regulatory discretion for the norm addressee. For example, if a treaty 
provision requires a state ‘to create an administrative body as a precautionary meas-
ure to reach the regulatory end-goal of preventing environmental harm’, the norm is 
very concrete and provides a clear direction: the state must establish that administra-
tive body. This is the end result and it is not up to the state to decide whether this 
is the best way to implement the precautionary principle.63 Arguably, this idea of 
‘obligations of result’ was already introduced in international law by Roberto Ago 
in his Sixth Report on State Responsibility in 1997.64 Although Ago’s understanding 
of obligations of conduct and result received major criticism in the context of state 
responsibility, his dichotomy in fact is not useless when it comes to a regulatory per-
spective on due diligence obligations.65

The reason for qualifying due diligence obligations as obligations of result from 
a regulatory perspective is that the employment of such obligations leads to a par-
ticular mode of regulation, also known as ‘outcome-based’ or ‘result-driven’ regu-
lation.66 This mode of regulation has the function to, what Westerman qualifies as, 
‘outsourced rule-making’.67 By outsourcing, Westerman neither refers to the practice 
of hiring external experts in order to draft rules nor to consulting online or offline 
practices in which the public or experts are invited to provide their input in the law-
making. She rather refers to ‘a much more radical practice’ in which the outsourcer 

61 Westerman (2018), pp. 31–33; Westerman also qualifies such norms as ought-to-be norms.
62 Ago and Kulesza also mention the duty of a state to ‘take all necessary measure to ensure the safety of 
diplomatic staff’ as an example; International Law Commission, Sixth Report on State Responsibility by 
Mr. Roberto Ago, 15 April, 7 June 5 and 15 July 1977, A/CN.4/SER.A/1977/Add.l (Part 1), p. 9; Kulesza 
(2016), p. 137.
63 Westerman (2018), pp. 31–33; Westerman also qualifies such norms as ‘ouht-to-do’ norms. With 
respect to such obligations in international law, Moons provides an example in the context of the right to 
housing, namely ‘the obligation to develop a national housing strategy’; Moons (2018), p. 141.
64 Sixth Report on State Responsibility by Mr. Roberto Ago (n. 62).
65 For criticism, see International Law Commission, State Responsibility—Comments and observations 
received by Governments, 25 March, 30 April, 4 May and 20 July 1998, A/CN.4/488 and Add. 1–3, pp. 
123–124 and 127; Brownlie (1983), p. 241; Dupuy (1999), p. 377; Economides (2010), p. 375; Gattini 
(2014), pp. 35–36; Longobardo (2019), p. 49; Aust and Feihle (2020), pp. 50–51.
66 Westerman (2018), p. 4.
67 Ibid., pp. 5 and 33.
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formulates the desired outcomes or goals with the use of ‘duties of care’.68 Such 
norms do not indicate how the goal needs to be reached, but only require the norm-
addressee to demonstrate his maximum efforts. It is then within the competence of 
the norm addressee to decide how to attain the given goal.69

With such a mode of regulation, law-making is decentralised in many branches of 
international law. The reason for this is that a network of regional, national and local 
actors becomes more involved. In that way, expertise can be fully utilised and aspi-
rational goals set out by the norm can effectively be reached. Regulating behaviour 
on the international level, after all, is a challenging task. Much depends on expertise 
and implementation by individual states, and the social field that is to be regulated 
by a branch of international law is diverse as states have their own norms, values, 
laws, cultures, practices and customs. In the end, specific rule-making might be in 
conflict with entrenched domestic rules of a state and ‘cut against the grain’ of state 
sovereignty.70 Moreover, the implementation of international norms might differ 
for each state. As states themselves have the best expertise to regulate further, the 
means to realising a regulatory end-goal are rather outsourced to the state.71 Such 
mode of regulation avoids the parity of obligations in favour of a flexible approach 
to performance. As a result, broader participation in treaty and customary regimes 
can be encouraged, which in the end can lead to strengthening branches of interna-
tional law and the creation of customary international law in the long term.72

Clearly, there are advantages of using due diligence obligations in international 
law, yet the question remains what precisely happens when such obligations are used 
as a mode of regulation. To explain this, one can take the precautionary principle 
as an example: a state needs to take precautionary measures that can be reasona-
bly expected to prevent environmental degradation.73 This obligation includes two 
important elements when it comes to regulation, namely an aspirational norm and an 
implementation norm.

The ‘aspirational norm’ is inherent in a due diligence obligation and describes the 
aim of the regulation that needs to be realised. In the case of the precautionary prin-
ciple, the regulatory aim concerns the prevention of environmental degradation. The 
‘implementation norm’—also inherent in a due diligence obligation—refers to how 
this goal is to be achieved.74 In the case of due diligence obligations, precise meas-
ures are commonly not prescribed by the obligation. For example, the precautionary 
principle does not refer to any concrete and specific measures that need to be taken, 
so in that regard the state has discretion when it comes to implementation. What is 
clear from the due diligence obligation is that a state needs to take precautionary 

68 Westerman (2008), p. 51; Westerman (2018), pp. 2–3.
69 Westerman (2018), p. 5.
70 Second Report (n. 6), p. 2.
71 Although Westerman does not analyse due diligence obligations in international law, her analysis of 
outsourced law-making is useful to understand the regulatory function of due diligence obligations in 
international law; Westerman (2008); Westerman (2013), pp. 160–166; Westerman (2018).
72 Second Report (n. 6), pp. 2–3.
73 Rio Declaration (n. 21), Principle 15.
74 Westerman (2018), p. 23.
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measures which can reasonably be expected from the state. In other words, the state 
needs to create more concrete and specific rules and policies to reach the regulatory 
end-goal because the precautionary principle itself does not prescribe what these 
rules and policies should look like.

According to Westerman, the ‘aspirational norm’ and ‘implementation norm’ 
usually operate with another norm to realise outsourced law, namely a ‘reporting 
norm’.75 This norm requires the norm addressee to deliver reports on the measures 
that have been taken and policies that have been pursued. In that way, the report-
ing norm pushes the norm addressee to take measures, holding the norm addressee 
accountable if the reports illustrate a failure to take measures to realise the regula-
tory end-goal.76 However, reporting norms cannot always be found in international 
law—especially if the norm is not implemented in a concrete regulatory regime. In 
the case that no such regime is applicable, the due diligence obligation needs to be 
read in light of the principle of good faith. This general principle of law, after all, 
requires a state to perform an obligation with the genuine intention to achieve a pos-
itive result.77 In that way, the principle of good faith supplements due diligence obli-
gations and deploys a constitutional quality in international law, persuading states to 
take measures and realise a regulatory aim.78

All in all, the employment of due diligence obligations leads to outsourced law. 
That is to say, further law-making and policy-making is outsourced to states and 
the latter need to concretise and specify the rather vague due diligence obligation. 
Therewith, aspects of due diligence obligations are outsourced as well. For example, 
the precautionary principle requires the state to take appropriate measures.79 The 
term ‘appropriate’ gives the state discretion as to decide how to reach the regulatory 
end-goal. Put differently, the state has to conduct a balancing exercise and deter-
mine which measures are reasonable to take depending on the circumstances of a 
given case.80 That way, the due diligence obligation requires a state to give further 

75 Ibid., p. 23; Westerman, however, defines the norm as an ‘accountability norm’, yet such a qualifica-
tion creates confusion as the term ‘accountability’ is used differently in this study. In earlier works, West-
erman used the term ‘rapportageverplichting’, which translates as a ‘duty to report’. In the context of the 
present study, such terminology is more appropriate to use. See also Westerman (2013), p. 164.
76 Westerman (2018), p. 23.
77 It needs to be mentioned that the International Court of Justice hardly refers to the term ‘general prin-
ciples of law’ in the sense of Art. 38(1) of its Statute, but more often to general definitions, such as 
‘principles of international law’. Be that as it may, Wouters acknowledges that the principle of good faith 
is one of the most important general principles of law in the sense of Art. 38(1)(c) of the Statute of the 
International Court of Justice; Wouters (2007), p. 103; Statute of the International Court of Justice, 24 
October 1945, 145 BSP 832, Art. 38(1)(c).
78 Nuclear Tests (Australia v. France), Jurisdiction and/or Admissibility, ICJ Reports 1974, p. 253, para. 
46; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial 
Guinea Intervening), Preliminary Objections, ICJ Reports 1998, p. 275, para. 38; see also Kotzur (2009), 
para. 25.
79 For instance, in the context of transboundary watercourses, precautionary actions refer to appropriate 
measures. See Convention on the Protection and Use of Transboundary Watercourses and International 
Lakes, 6 October 1996, 1936 UNTS 269, Arts. 2(1)(2) and (5); see also Fitzmaurice (2020), p. 141.
80 See also Krieger and Peters (2020), pp. 371–372.
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meaning to the abstract notion of reasonableness and, henceforth, an element of due 
diligence is outsourced to the state.81

3.3  Accountability and Regulation: Two Different Paradigms

Clearly, due diligence obligations can be qualified as both ‘obligations of conduct’ 
and ‘obligations of result’, depending on the lens through which one analyses the 
obligation. If due diligence obligations are analysed to hold a state accountable, the 
obligation would be understood as an ‘obligation of conduct’. However, if the obliga-
tion is to be analysed as a mode of regulation, the term ‘obligation of result’ is used. 
Important is that this does not refer to an obligation of result as known in civil law 
to hold the norm addressee accountable. Instead, a completely different meaning is 
given to the term from a regulatory perspective. Due diligence obligations therefore 
operate in two paradigms at the same time. First, a due diligence obligation operates 
in an ‘accountability paradigm’. In this paradigm, the civil law dichotomy is used as 
an axiom in the context of risk management. At the same time, a due diligence obli-
gation operates in a ‘regulation paradigm’, where Westerman’s dichotomy is used 
in the context of outsourced law. As the terms ‘obligation of conduct’ and ‘obliga-
tion of result’ are given an entirely different meaning in this paradigm, there is in 
fact no construction of due diligence obligations opposite to the civil law dichotomy. 
Instead, a completely different axiom is used in this paradigm. To explain this, one 
can compare a due diligence obligation with the phenomenon of ambiguous images.

An ambiguous image contains multiple figures, creating an ambiguity that leads 
to the phenomenon of multistability in perception.82 As such, a competition between 
interpretations of one single image arises. A classic example is the duck-rabbit illu-
sion.83 While the image contains both a duck and a rabbit, one cannot observe both a 
duck and a rabbit at the same time. One perceives either a duck or a rabbit, depending 
on the construction made by the viewer. Exactly the same applies to the understanding 
of due diligence obligations. On the one hand, one can analyse a due diligence obliga-
tion in the accountability paradigm using the civil law dichotomy to determine the 
performance of a state’s due diligence obligation. On the other hand, one can analyse 
a due diligence obligation in the regulation paradigm using Westerman’s dichotomy 
with the rationale of outsourcing law-making. Having said that, one can speak of two 
paradigms that exist at the same time, yet one shifts from one paradigm to the other.84

Altogether, the accountability paradigm and regulation paradigm form a working 
model of due diligence obligations in this study. In this model, due diligence obligations 
operate in the two paradigms at the same time, yet the elements of due diligence function 
differently in each of these paradigms.85 Important is that the civil law dichotomy func-
tions as an axiom in the accountability paradigm, while Westerman’s dichotomy serves 

81 See also Sect. 4, which devotes more attention to the notion of reasonableness as an important ele-
ment of due diligence.
82 Schwartz et al. (2012).
83 See for instance McManus et al. (2010), p. 168.
84 For the phenomenon of paradigm shifts, see Koningsveld (2006), pp. 135–136.
85 See Sect. 4. Furthermore, reference can be made to Papanicolopulu who analyses due diligence obliga-
tions related to the law of the sea in terms of ‘responsibility’ and ‘regulation’; Papanicolopulu (2020).
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as an axiom in the regulation paradigm (see Table 1). Using such a working model, then, 
makes it possible to categorise and clarify the elements of due diligence much better, 
which ultimately contributes to a better understanding of due diligence in international 
law. As for now, this article will give no further meaning to this model nor will it expand 
upon this model. Instead, it will use the working model as a theoretical foundation for the 
comparison of due diligence obligations in international environmental law and interna-
tional human rights law, in particular the Paris Agreement and the ECHR.86

4  Due Diligence Under the Paris Agreement and the ECHR

Contemporary climate change mitigation is primarily regulated by the UN climate 
change regime. Central to this regime are its three key international legal instru-
ments: the 1992 UNFCCC,87 the Kyoto Protocol to the United Nations Framework 
Convention on Climate Change (Kyoto Protocol)88 and the Paris Agreement.89 Col-
lectively, these treaties form the core instruments for regulating the management of 
climate change. Whereas the 1992 UNFCCC forms the foundation for action and 
establishes an institutional framework, the Kyoto Protocol and the Paris Agreement 
are attempts to provide further substance to the obligations of the states parties.90

The Paris Agreement aims to enhance the implementation of the 1992 UNFCCC 
and to reach the underlying end-goal of the latter, namely responding to the threat 
of climate change.91 The Paris Agreement does this by setting out its aims and the 
‘long-term temperature goal’ in Article 2(1).92 This provision needs to be read in 
conjunction with Article 4(1) Paris Agreement, which operationalises the long-term 
temperature goal.93 Central to achieving the objectives of the Paris Agreement are 
NDCs under Article 4(2) Paris Agreement. These entail efforts by each party to the 
Agreement to reduce national emissions and to adapt to the consequences of cli-
mate change.94 After every five years, states need to communicate an NDC, which 
is subsequently registered by the Secretariat.95 The underlying idea is that the par-
ties to the Paris Agreement determine the goals related to climate change mitigation 

86 Further research on the expansion of this model of due diligence in international law is recommended. 
This could be done by studying due diligence obligations in other branches of international law. Exam-
ples are international investment law, global health law (specifically the International Health Regula-
tions), international humanitarian law, the international law of the sea and diplomatic law.
87 1992 UNFCCC (n. 3).
88 Kyoto Protocol (n. 3).
89 Paris Agreement (n. 3).
90 For a comprehensive overview of these three international legal instruments, see Bodansky et  al. 
(2017); see also Sands et al. (2018), pp. 299–331; Birnie et al. (2009), p. 356; Bodansky (1993); French 
(1998); Bodansky (2016).
91 Paris Agreement (n. 3), Art. 2(1); Sands et al. (2018), p. 320.
92 In this regard, the parties to the Paris Agreement commit themselves to hold the increase in global 
average temperature to ‘well below’ a 2 °C rise. At the same time, the parties pursue efforts towards a 
1.5 °C temperature limit; Bodansky et al. (2017), p. 229.
93 Mace (2016), p. 24; Sands et al. (2018), p. 321.
94 Brus (2016), p. 620.
95 Paris Agreement (n. 3), Arts. 4(9) and (12).
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themselves and, at the same time, are obliged to undertake their best efforts to reach 
these goals. Such efforts are expected to reflect the highest ambitions to mitigate 
climate change and to illustrate a progression over time.96 As Bodansky, Brunnée, 
Rajamani and Voigt note, the duty to undertake such efforts can be best qualified as 
a due diligence obligation. Each party, after all, is individually required to pursue 
domestic measures, such as the development of domestic laws, to achieve the objec-
tive of their own mitigation NDC.97

In the context of environmental pollution, obligations of a similar type can be found 
under the ECHR—albeit that these are commonly known as positive obligations.98 As 
Stoyanova observes, the European Court of Human Rights (ECtHR) does not gener-
ally use the standard of due diligence to hold the norm addressee of a positive obliga-
tion accountable. This is especially the case when it comes to more concretised obliga-
tions, such as the obligation to criminalise and the obligation to investigate.99 With that 
in mind, it would not be appropriate to qualify all positive obligations under the ECHR 
as due diligence obligations. Strasbourg case law related to Article 8 ECHR, however, 
supports the idea that the general duty to protect human rights in the context of envi-
ronmental pollution can be best qualified as a due diligence obligation.100 A state, for 
example, can be held responsible for having failed to regulate a private industry as 
it has an obligation to take reasonable and appropriate measures to secure the rights 
protected by Article 8 ECHR.101 Put differently, ‘a state must take due diligence into 
account in its policy’.102 In the end, authorities cannot ensure that absolutely no human 
rights violations occur or that such human rights violations will always be prevented. 
At the same time, a state cannot stand by idly while a person’s private life, family life 
and/or home is negatively affected due to environmental pollution. Accordingly, the 
duty to protect these rights under Article 8 ECHR puts emphasis on the measures to 

Table 1  Accountability paradigm and regulation paradigm of due diligence obligations

Taking all precautionary measures that can reasonably be expected from a state to prevent environmen-
tal degradation (precautionary principle)

Paradigm Accountability Regulation
Axiom Civil law dichotomy Westerman’s dichotomy
Type of obligation Obligation of conduct 

(undertaking best efforts)
Obligation of result (pursuing the 

regulatory aim)
Rationale Risk management Outsourcing law

96 Brus (2016), p. 620; Mace (2016), p. 35; Sands et al. (2018), p. 322.
97 Mayer (2018), p. 135; Winkler (2017), p. 147; Bodansky et al. (2017), p. 231; Bodansky (2016), p. 
146; Rajamani (2016), p. 354; see also Voigt (2016).
98 For positive obligations in international human rights law and the ECHR, see Shelton and Gould 
(2013); Mowbray (2004); Akandji-Kombe (2007).
99 Stoyanova (2020).
100 See for instance Hatton and Others v. United Kingdom, no. 36022/97, 8 July 2003; Fadeyeva v. Rus-
sia, no. 55723/00, 9 June 2005; Jugheli and Others v. Georgia, no. 38342/05, 13 July 2017.
101 Fadeyeva v. Russia (n. 100), para. 89; Hatton and Others v. United Kingdom (n. 100), para. 98; see 
also Birnie et al. (2009), p. 284.
102 Urgenda (n. 1), para. 5.3.3.
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be taken by the state and not the achievement of the complete protection of human 
rights. This obligation, therefore, can be best described as a due diligence obligation 
as well.103 As noted by Shelton and Gould, such a classification is most appropriate as 
the notion of due diligence lies somewhere between the extremes of always guarantee-
ing absolute protection and doing nothing.104

As international environmental law and international human rights law provide 
rich sources for comparative experiences, this Section will compare the operation of 
due diligence obligations under Article 4(2) Paris Agreement with the operation of 
positive obligations related to the right to respect for private life, family life and the 
home under Article 8 ECHR. In this regard, a number of units of comparison will 
be discussed. At first sight, appropriate units of comparison would be the param-
eters that influence a state’s performance of its due diligence obligations. Early judi-
cial practice has identified numerous legal benchmarks capable of influencing the 
application of the notion of due diligence in international law.105 These include the 
foreseeability of harm or the risk thereof,106 the interest at stake,107 the capacity of 
the state108 and effective control by the state.109 Nevertheless, this article will not 
analyse these parameters as much has already been written about these elements of 
due diligence.110 Instead, three core elements of due diligence obligations will be 

103 See also Baade (2020).
104 Shelton and Gould (2013), p. 578.
105 Important examples include Alabama Claims (n. 27); Mrs Elmer Elsworth Mead (Helen O Mead) 
(USA) v. United Mexican States, 29 October 1930, 4 RIAA 653; Affaire des biens britanniques au Maroc 
espagnol (Spain v. UK), 1 May 1925, 2 RIAA 617; Leonor Buckingham (Great Britain) v. United Mexi-
can States, 3 August 1931, 5 RIAA 286; Bond Coleman (United States) v. United Mexican States, 3 
October 1928, 4 RIAA 364; for a more in-depth analysis of these cases, see Bartolini (2020).
106 Foreseeability refers to constructive or objective knowledge, and not actual knowledge. That is to say, 
a state ought to have known about a risk or harm; Genocide (n. 20), para. 432; Second Report (n. 6), pp. 
12–13; see also Bartolini (2020), pp. 38–39; Baade (2020), p. 98.
107 A negative outcome, regardless of its source, can have an impact on interests and rights. The general 
rule of thumb is the following: the more important the protected interest or right, the more necessary it 
becomes to take action. See also The Environment and Human Rights (State Obligations in Relation to 
the Environment in the Context of the Protection and Guarantee of the Rights to Life and to Personal 
Integrity: Interpretation and Scope of Articles 4(1) and 5(1) in Relation to Articles 1(1) and 2 of the 
American Convention on Human Rights), IACtHR Series A No. 23, Advisory Opinion OC-23/17, para. 
142; Second Report (n. 6), p. 12; Sarkin (2018), p. 18; Bartolini (2020), pp. 38–39; Baade (2020), pp. 
98–99.
108 The means at a state’s disposal can counterbalance the value that needs to be given to the interest or 
right at stake. See for instance Genocide (n. 20), para. 430; important is that a state cannot hide behind 
its capacity. At the bear minimum, a state needs to build its state apparatus to provide sufficient facilita-
tion to meet the due diligence standard. See for instance LFH Neer and Pauline Neer (USA) v. United 
Mexican States, 15 October 1926, 4 RIAA 60; AL Harkrader (USA) v. United Mexican States, 3 October 
1928, 4 RIAA 371; Mead (n. 105), pp. 654–655; Affaire des biens britanniques au Maroc espagnol (n. 
105), pp. 641–642; The Environment and Human Rights (n. 107), para. 144; Second Report (n. 6), pp. 
10–11; Bartolini (2020), pp. 36–37; Baade (2020), p. 99.
109 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of Amer-
ica), Merits, ICJ Reports 1986, p. 14, para. 115; Genocide (n. 20), paras. 399 and 406; important is that 
the more effective control a state has over a territory or over non-state actors, the stricter the degree of 
care will be. However, the mere lack of effective control rarely automatically exonerates states from their 
duty of care. See also Ilaşcu and Others v. Moldova and Russia, no. 48787/99, 8 July 2004, para. 331; 
Second Report (n. 6), pp. 11–12; Bartolini (2020), pp. 39–40; Baade (2020), p. 99.
110 Examples include Second Report (n. 6); Bartolini (2020); Violi (2020); Baade (2020).
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compared in this study, namely the ‘character of the obligation’, ‘reasonableness’ 
and ‘good faith’.

Section 4.1 will first discuss the character of the obligations. This is important 
as the nature of human rights obligations under international human rights law is 
somewhat different from the nature of obligations under general international law. 
A comparison of the character of the obligations makes it also possible to compare 
due diligence obligations under the Paris Agreement with positive obligations under 
the ECHR through the lens of the accountability paradigm and regulation paradigm. 
Section 4.2 will compare the elements of reasonableness and good faith under the 
Paris Agreement and the ECHR in the accountability paradigm. These two elements 
have been selected for this study as they operate not only in the accountability para-
digm, but also in the regulation paradigm. Finally, Sect. 4.3 will compare the opera-
tion of these two core elements of due diligence obligations under the Paris Agree-
ment and the ECHR in the regulation paradigm.

4.1  Character of the Obligation: Reciprocity and Special Character

Due diligence obligations can be found in various branches of international law, yet 
their character can be qualified differently. Historically, due diligence obligations 
were created by consent between sovereign equals. Examples are the obligation to 
provide protection to foreigners and their properties, and the obligation to protect 
the interests and rights of other states.111 These obligations were based on reciproc-
ity, meaning that a legal relationship between two or more states exists under inter-
national law. As a result, particular behaviour by one party is dependent upon that 
of another party.112 Obligations under general international law are mutual and one 
obligation constitutes an exchange for another.113

The reciprocal character of international obligations has a particular impact on 
treaties. The main idea is that treaties are freely concluded based on the sovereign 
equality of states and, hence, embody a mutual exchange of benefits or lay down 
uniformity for future behaviour.114 For example, the 1992 UNFCCC, the Kyoto Pro-
tocol and the Paris Agreement establish reciprocal rights and obligations among the 
state parties. In this respect, due diligence obligations related to the NDCs under 
the Paris Agreement operate vis-à-vis other parties to the treaty. If the obligation is 
breached, other states can hold the breaching state internationally responsible for 
violating international law.115

Positive obligations related to Article 8 ECHR, however, do not fit this model. 
The idea is that obligations under international human rights law deal with obliga-
tions of states towards individuals and collective groups as human rights holders, 

111 Bartolini (2020), pp. 24–29.
112 Simma (2008), para. 2.
113 Sicilianos (2002), p. 1135; Mégret (2018), p. 87.
114 The profound consequences of reciprocity are especially apparent with regard to reservations to and the 
termination of a treaty or the suspension of its operation as a result of a breach; Simma (2008), paras. 4–5.
115 See also UN General Assembly, Articles on Responsibility of States for Internationally Wrongful 
Acts, 12 December 2001, A/56/83, Art. 42.
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rather than obligations of states towards other states.116 According to Craven, the 
elements of the ‘form’ and ‘function’ of a human rights obligation seem to be in 
conflict with each other.117 Human rights obligations are not based on the idea of 
reciprocity per se. States rather express their consent to be bound by these obliga-
tions, while at the same time rights for individuals within their jurisdiction are cre-
ated with which these obligations operate. This has led to conceptual and practi-
cal challenges as regards the qualification of the nature of human rights obligations 
under international law. As noted by Mégret, the answer to this problem lies in the 
‘special character’ of the obligations under international human rights law.118

The idea of this ‘special character’ of human rights obligations was accurately 
addressed by the Inter-American Court of Human Rights (IACtHR) in the Effect of 
Reservations Opinion. In this Advisory Opinion it was stated that

[m]odern human rights treaties in general, and the American Convention in 
particular, are not multilateral treaties of the traditional type concluded to 
accomplish the reciprocal exchange of rights for the mutual benefit of the con-
tracting States. Their object and purpose is the protection of the basic rights of 
individual human beings irrespective of their nationality, both against the State 
of their nationality and all other contracting States. In concluding these human 
rights treaties, the States can be deemed to submit themselves to a legal order 
within which they, for the common good, assume various obligations, not in 
relation to other States, but towards all individuals within their jurisdiction.119

In other words, human rights treaties regulate inter-state behaviour while at the 
same time they function as a framework enabling states to unilaterally commit them-
selves not to violate human rights within their jurisdiction.120 As such, states commit 
themselves to a certain supranational standard of behaviour.121 Human rights obliga-
tions are not to be understood as being dependent on human rights obligations of 
other states. In contrast, states pledge themselves to a legal order within which they 
assume human rights obligations towards all individuals within their jurisdiction, 

116 Mégret (2018), p. 88.
117 On the one hand, the form in which the rights are expressed implies that human rights treaties are 
agreements between states. On the other hand, the function of human rights treaty regimes is to protect 
third parties, namely individuals and collective groups; Craven (2000), p. 493.
118 Mégret (2018), p. 88.
119 The Effect of Reservations on the Entry into Force of the American Convention (Arts 74 and 75), 
IACtHR Series A No. 2, Advisory Opinion OC-2/82, para. 29.
120 Ibid., para. 33; see also The Rights to Information on Consular Assistance in the Framework of the 
Guarantees of the Due Process of Law, IACtHR Series A No. 16, Advisory Opinion OC-16/99, paras. 
71–84.
121 Mégret (2018), p. 90; Mégret also refers to the Genocide Convention and the Reservations to the 
Genocide Convention Opinion by the International Court of Justice; Convention on the Prevention and 
Punishment of the Crime of Genocide; Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, ICJ Reports 1951, p. 15, para. 23. However, the ques-
tion remains as to whether the Genocide Convention can be qualified as a human rights treaty. Some 
argue that it rather belongs to international criminal law instead of international human rights law. See for 
instance Chinkin (2018), p. 517; Simpson (2003), p. 5.
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and where the obligations are exercised for the common good and not in relation to 
other states.122 Such ‘pledges’ are legally binding and limit governmental power.123

Related to this is another aspect of the special character of human rights obliga-
tions. Human rights obligations operate, as some suggest, in a similar way as leg-
islative or even constitutional norms. The ECtHR, for instance, has referred to the 
ECHR as a ‘constitutional instrument of European public order’.124 Reference to 
such a constitutional character illustrates that human rights treaty regimes operate 
closely in relation to regional and domestic governance structures. In Mégret’s view, 
international human rights attach all parties to a human rights system to a collective 
project that is both domestic and supranational in character.125 Such an understand-
ing is relevant to note as it confirms that both the Paris Agreement and the ECHR 
provide an institutional framework where due diligence obligations operate.126 With 
that in mind, it is possible to compare the core elements of due diligence obligations 
through two lenses: risk management (accountability paradigm) and outsourced law 
(regulation paradigm).

4.2  Accountability Paradigm

As explained in Sect. 3, a due diligence obligation needs to be understood against 
the background of risk management in the accountability paradigm. The question 
remains how due diligence obligations operate in this paradigm. How is a state’s 
performance of a due diligence obligation determined? Numerous arbitral awards 
have identified factors influencing the application of due diligence in international 
law.127 These parameters have to be read both individually and collectively in light 
of the standard of reasonableness. At the same time, the matter of good faith plays 
a role when it comes to the expectations of taking reasonable action. The following 
subsections will address these two core elements of due diligence in the accountabil-
ity paradigm and compare its operation under Article 4(2) Paris Agreement with its 
operation under Article 8 ECHR.

4.2.1  Reasonableness and the Degree of Care

The concept of reasonableness derives from the principle of bonus pater famil-
ias, entailing that a person is obliged to exercise a particular degree of reasonable 
care when he affects other persons or their property.128 International legal practice 
and early legal scholars used this principle to determine the degree of care that is 

122 The Effect of Reservations (n. 119), paras. 29–30.
123 Chinkin (2018), pp. 514–515; see also Brilmayer (2007).
124 Loizidou v. Turkey (Preliminary Objections), no. 15318/89, 23 March 1995, para. 75.
125 Mégret (2018), p. 91.
126 For an overview of the institutional framework of the current UN climate change regime, see Bodan-
sky et al. (2017), pp. 141–148.
127 For a clear overview of these factors that had been identified in early judicial practice, see Bartolini 
(2020), pp. 33–40.
128 Ibid., p. 35; see also Parisi (1994), p. 322; Zimmerman (1996), pp. 1007–1009; Gałuskina (2017).
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expected from a state.129 Generally speaking, the notion of reasonableness is the 
standard that is used to assess the relevant parameters influencing a state’s perfor-
mance of its due diligence obligation.130 For each individual factor, the standard of 
reasonableness is used to determine whether a state’s behaviour is in accordance 
therewith. On top of that, the notion of reasonableness is used as an overarching 
standard to fairly balance these parameters with each other. The parameters that 
influence a state’s performance of its due diligence obligation, consequently, interact 
with each other in one balancing exercise.131

Consider, for instance, a developing state that has committed itself to absolute 
limitation targets through its NDC under Article 4(2) Paris Agreement. If this state 
were to undergo an unexpected decade of economic crisis and, as a result, would not 
able to take those measures that it initially planned, the state is likely to have less 
means at its disposal to reach its targets. In such a context, it would be unreasonable 
to expect from the state that it still has to pursue the original efforts that it originally 
planned; the parameter of the ‘capacity of the state’ limits the level of efforts it can 
pursue. Consequently, a state would likely not breach its due diligence obligation as 
long as it has still taken those reasonable measures at its disposal.132 Otherwise an 
impossible or disproportionate burden would be imposed on the state.133

In the context of human rights protection, the ECtHR takes a similar approach 
by referring to a fair balance test.134 ECtHR case law on environmental pollution 
related to Article 8 ECHR, furthermore, shows that the element of reasonableness 
is used to fairly balance all relevant interests. An example is one of the earliest 
environmental cases related to Article 8 ECHR: Powell and Rayner.135 In this case, 
the applicants lived under the flight path of aircraft departing from and arriving at 
Heathrow Airport, and claimed that the excessive levels of aircraft noise affected 
their lives. As such, they argued that the United Kingdom (UK) had violated Article 
8 ECHR. The ECtHR agreed with the applicants as their quality of private life was 
affected by the noise caused by the aircraft.136 However, the ECtHR explained that 
a fair balance had to be struck between the competing interests of the individual (a 
violation of Article 8 ECHR) and the community as a whole (economic well-being) 

129 Bartolini (2020), p. 35.
130 Sarkin (2018), p. 18; Hakimi (2010), p. 372.
131 The ILA Study Group on Due Diligence in International Law also refers to ‘reasonableness’ as an 
overarching standard; Second Report (n. 6), p. 7; in the context of human rights protection, Baade has 
identified such a balancing exercise. Although he does not expressly refer to reasonableness, the lan-
guage of reasonableness can be read in his discussion of the several parameters influencing a due dili-
gence obligation; Baade (2020), pp. 97–101.
132 See also Mayer (2018), pp. 136–137; Rajamani (2020), pp. 173–177.
133 Ilaşcu (n. 109), para. 332.
134 When it comes to determining the scope of a positive obligation, the Court states that ‘regard must 
be had to the fair balance that has to be struck between the general interest and the interests of the indi-
vidual, the diversity of situations obtaining in Contracting states and the choices which must be made in 
terms of priorities and resources. Nor must these obligations be interpreted in such a way as to impose an 
impossible or disproportionate burden’; ibid.
135 Powell and Rayner v. United Kingdom, no. 9310/81, 21 February 1990.
136 Ibid., para. 40.
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and, with that in mind, the Court rejected the applicants’ argument. According to 
the Court, the balance had not been upset due to the airport being necessary for the 
economic well-being of the UK. The government, moreover, had taken significant 
regulatory measures to reduce, control and compensate for aircraft noise.137

Another example can be found in Hatton and Others, in which the matters of 
Powell and Rayner were revisited.138 For the fair balance test, the Grand Cham-
ber eventually took several factors into consideration. These were the difficulties in 
establishing a policy to decline noise disturbance throughout the night,139 the contri-
bution of the night flights to the general economy,140 the measures that were in place 
at Heathrow Airport to mitigate the effects of the noise disturbance,141 the fact that 
the few people affected could move from the area without financial loss142 and the 
fact that the authorities consistently monitored the situation.143 In that regard, the 
Grand Chamber found that a fair balance was struck by the UK and, thus, no viola-
tion of Article 8 ECHR had taken place.144

4.2.2  Good Faith, Precaution and the Burden of Proof

Equally important to a due diligence obligation is the notion of ‘good faith’. In the 
accountability paradigm, the element of good faith is inherent in the nature of a due 
diligence obligation. Since due diligence obligations are qualified as obligations of 
conduct in this paradigm, the norm addressee is expected to undertake his efforts in 
good faith: a state cannot act diligently when it has acted in bad faith or has know-
ingly refused to take any action.145 For instance, parties to the Paris Agreement are 
expected to take action in good faith to the extent that their resources and capacities 
permit in achieving their NDCs.146 As explained in Sect. 3, this has consequences 
for the burden of proof. In the case of a breach of a due diligence obligation, the 
burden of proof lies upon the party claiming a violation.147 It is expected that the 
state undertakes efforts in good faith and, with that in mind, the party claiming a 
violation of the due diligence obligation must prove that the state has acted in bad 
faith and demonstrated negligence. However, in cases of severe environmental dam-
age that can occur without taking measures, a state can be required to take precau-
tionary actions even if harm has not yet materialised.148 In that case, a state cannot 
hide behind the high threshold of the principle of prevention (significant and clear 

137 Ibid., para. 43.
138 Hatton and Others v. United Kingdom (n. 100).
139 Ibid., paras. 124–125.
140 Ibid., para. 126.
141 Ibid., paras. 74 and 127.
142 Ibid., para. 127.
143 Ibid., para. 128.
144 Ibid., paras. 129–130.
145 Second Report (n. 6), p. 13.
146 Rajamani (2020), p. 179.
147 See Sect. 3.1.
148 See Sect. 2.2.
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evidence that has to be proved by the potential injured party).149 Instead, the pre-
cautionary principle makes it possible to lower the standard of proof for the injured 
party when there is a risk of severe environmental harm. As a result, the burden of 
proof practically shifts to the state as justified by the precautionary principle.150

In the case of Article 4(2) Paris Agreement, such understanding is not explic-
itly referred to in the text of the treaty. The text itself only refers to the obligation 
to ‘pursue domestic mitigation measures, with the aim of achieving the objectives 
of such contributions’.151 Although the Paris Agreement does not expressly refer 
to the precautionary principle, the provision needs to be read in the context of the  
UNFCCC regime as a whole.152 With that in mind, the Paris Agreement is to be 
understood against the backdrop of the principles laid out in the 1992 UNFCCC, 
one of which is the precautionary principle.153 The efforts that have to be taken to 
mitigate climate change under Article 4(2) Paris Agreement can thus be viewed 
as precautionary measures due to the application of Article 3(3) 1992 UNFCCC. 
As such, states are required to take precautionary measures at the bear minimum. 
The precautionary principle then lowers the standard of proof for an injured party 
if it holds a state party internationally responsible for breaching Article 4(2) Paris 
Agreement. In that way, the burden of proof practically shifts to the state, which 
then has to show that the risk of environmental damage will not be severe in nature.

In the context of positive obligations under Article 8 ECHR, the ECtHR has made 
explicit reference to the precautionary principle.154 Accordingly, it becomes possible 
to consider the precautionary principle as a legal basis for lowering the standard of 
proof for the injured party. The Court, however, has never explicitly referred to the 
principle as a justification for lowering the standard of proof for the injured party 
in relation to positive obligations under Article 8 ECHR. What it could have done 
in its case law on environmental pollution was to refer to Article 31(3)(c) of the 
Vienna Convention on the Law of Treaties (VCLT).155 The precautionary principle 
as expressed in Article 3(3) 1992 UNFCCC, after all, is a relevant norm of interna-
tional law that is to be interpreted ‘together with’ the context. The context is clearly 
that of significant environmental harm.156

As the precautionary principle makes it possible for the ECtHR to lower the 
standard of proof for an injured party, the ECtHR remarkably lowers the standard 
of proof for the party claiming a violation to the point that the latter does not have 

149 Trail Smelter (n. 27), p. 1965.
150 See Sect. 3.1.
151 Paris Agreement (n. 3), Art. 4.
152 According to Art. 31(2)(a) of the Vienna Convention on the Law of Treaties, a contextual interpreta-
tion includes ‘any agreement relating to the treaty which was made between all the parties in connection 
with the conclusion of the treaty’; Vienna Convention on the Law of Treaties (VCLT), 27 January 1980, 
1155 UNTS 331, Art. 31(2)(a).
153 1992 UNFCCC (n. 3), Art. 3(3).
154 Tătar v. Romania (n. 37), para. 120.
155 Art. 31(3)(c) reads: ‘There shall be taken into account, together with the context: any relevant rules of 
international law applicable in the relations between the parties’; VCLT (n. 152), Art. 31(3)(c).
156 See also Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, Separate 
Opinion of Judge Higgins, ICJ Reports 2003, p. 225, para. 46.
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to prove anything. The Court then acts proprio motu and directly assesses positive 
obligations—even if the party claiming a violation has not even referred to it. For 
this, an effet utile interpretation is used as the basis for the Court acting proprio 
motu and lowering the standard of proof for the claiming party to such an extent.157 
The state will thus have the burden to show that it had acted in good faith, imply-
ing that it is assumed that the state has acted in bad faith. Noticeably, this is rather 
a characteristic of an obligation of result in the accountability paradigm.158 A due 
diligence obligation, in contrast, is based on the expectation that the state acts in 
good faith, but since the Court lowers the standard of proof for the injured party 
to such an extent, it is rather expected that the state has acted in bad faith. This is 
completely the opposite of the rationale of due diligence obligations under which it 
is expected that the state performs its obligations in good faith when it comes to risk 
management.

4.3  Regulation Paradigm

In the regulation paradigm, the notions of ‘reasonableness’ and ‘good faith’ operate 
in a rather different way than in the accountability paradigm. The reason for this is 
that these elements of due diligence have to be read in light of the level of discretion 
given to the state, leading to outsourced law as a mode of regulation.159 The follow-
ing subsections will explore these matters in relation to the NDCs under the Paris 
Agreement and the positive obligations under Article 8 ECHR.

4.3.1  Reasonableness, Discretion and Margin of Appreciation

As the Seabed Mining Advisory Opinion noted, a due diligence obligation requires 
its norm addressee to take measures which are ‘reasonably appropriate’.160 Nonethe-
less, such an open-ended and vague formulation requires an evaluation of what can 
be expected from a state. Such an assessment is affected by the flexibility of due dili-
gence obligations. States have choices of means that they can employ when they are 
expected to take reasonable measures. Due diligence obligations, accordingly, pro-
vide a certain amount of discretion to a state in deciding which precise measure can 
be taken in order to fulfil its obligation.161 In the end, the obligation does not provide 
a predefined list of measures that need to be taken. This would cut against the grain 
of state sovereignty and the decentralised nature of international law.162 Instead, due 

157 The question remains as to whether this is a convincing justification for a shift of the burden of proof 
to the state in the case of positive obligations entailing that a state has to exercise due diligence. An argu-
ably better justification would be a precautionary principle to protect human rights in general. In fact, 
Baade refers to the duty of states to take precautions in the context of human rights protection; Baade 
(2020), p. 98; Longobardo also takes note of the ‘principle of precaution’ in the context of international 
humanitarian law; Longobardo (2020), p. 188.
158 See Sect. 3.1.
159 See Sect. 3.2.
160 Activities in the Area (n. 21), para. 120.
161 Second Report (n. 6), pp. 7–8; Papanicolopulu (2020), p. 152.
162 Second Report (n. 6), p. 2.
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diligence obligations are flexible, and their content may change over time in light of 
new developments and changes to the risk involved.163 This being said, the assess-
ment of what entails a reasonable measure, in fact, is outsourced to the states, leav-
ing to them to decide what is reasonable.164

A perfect example illustrating this is the matter of the NDCs under the Paris 
Agreement. According to Article 4(2) Paris Agreement, states have a duty to pur-
sue domestic mitigation measures with the aim of achieving the objectives of such 
contributions. Accordingly, it is expected that the efforts by a state will represent 
a progression over time. The state, however, has discretion as regards the nature 
of these efforts and how these will represent progression over time.165 In that way, 
states have to determine the most appropriate measures to be taken in conformity 
with their due diligence obligation. In other words, the element of reasonableness is 
outsourced to the states. The Paris Agreement takes it even one step further. States 
do not only have significant discretion in light of the measures they can take. They 
also have discretion when it comes to setting the targets that need to be reached with 
the measures taken. In that way, the NDCs are self-selected.166 Although states are 
clearly left with a great amount of discretion, this is not ultimately what determines 
which measures are reasonable. The Paris Agreement includes normative expecta-
tions (‘progression’, ‘highest possible ambition’ and ‘leadership’) which provide 
a minimum direction to states performing their due diligence obligations related 
to their NDCs. As such, an assessment of the degree of care required by states is 
guided by an ‘elaborate tapestry of normative expectations placed on states’.167

Under the ECHR, the discretion that states have in choosing the necessary means 
has also been acknowledged. In an attempt to balance national views of human rights 
with a uniform application of the ECHR, the ECtHR has developed what is known 
as the margin of appreciation.168 The margin of appreciation lays down a minimum 
standard that is to be achieved, whilst particular specificities of a particular state 
need to be taken into account.169 The implementation of human rights obligations, 
after all, requires an adaptation to several aspects, such as the history, political, 
social and cultural specificities of a state.170 Accordingly, the margin of appreciation 

163 Activities in the Area (n. 21), para. 117.
164 Westerman also explains that the norm addressee has the freedom of choice as to how such norms 
would be complied with; Westerman (2018), pp. 32–33; note, however, that national discretion in the 
choice of means can be limited in two ways. Firstly, the primary norm explicitly prescribes certain 
means, such as specific duties to legislate in order to prevent and repress certain conduct. Secondly, a 
specific type of measure is indispensable to avoid a negative outcome; Second Report (n. 6) pp. 7–8.
165 Brus (2016), p. 620; Mace (2016), p. 35; Sands et al. (2018), p. 322; Rajamani (2020), p. 169.
166 Rajamani also concludes that the current climate change regime builds on self-determined goals, dis-
cretion, differentiation and flexibility; Rajamani (2020), p. 180.
167 Ibid., p. 173; see also Voigt (2016).
168 Arai-Takahashi (2002), p. 3.

170 With that in mind the ECtHR has declared that ‘the main purpose of the Convention is “to lay down 
certain international standards to be observed by the Contracting states in their relations with persons 
under their jurisdiction”. This does not mean that absolute uniformity is required and, indeed, since the 
Contracting states remain free to choose the measures which they consider appropriate, the Court can-
not be oblivious of the substantive or procedural features of their respective domestic laws’; The Sunday 
Times v. United Kingdom (No. 1), no. 6538/74, 26 April 1979, para. 61.

169 Mégret (2018), p. 102.
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is to be understood against the backdrop of the lack of an absolute uniform imple-
mentation in the European context. As the parties to the ECHR are the ones closest 
to the social field that needs to be regulated, the rationale for the margin of apprecia-
tion is that states are better suited to make assessments of which measures need to 
be taken.171 In that way, it has been argued that the margin of appreciation is rooted 
in the principle of subsidiarity.172

In the context of environmental pollution and positive obligations under Article 
8 ECHR, the margin of appreciation operates closely with the fair balance test. In 
that regard, it is possible to consider the notion of reasonableness as the other side of 
the margin of appreciation: the more intense the fair balance test is exercised by the 
Court, the narrower the margin of appreciation of the state becomes.173 For instance, 
in Guerra and Others the ECtHR examined whether necessary steps had been taken 
by Italy to ensure the effective protection of the applicants’ right to respect for their 
private and family life due to environmental pollution from a nearby waste treatment 
plant.174 In this respect, the essential information that would have been necessary 
was not given to the applicants.175 The Court clearly applied the standard of rea-
sonableness to these procedural matters and gradually narrowed down the abstract 
positive obligation so that in the end only one measure would have been sufficiently 
effective.176 As there would be no room for any ‘middle-ground’, no reference to 
the margin of appreciation was even made by the Court.177 In the end, the state had 
failed to take this measure and thus the ECtHR concluded that there had been a vio-
lation of Article 8 ECHR.178

Nevertheless, a state might have a wide margin of appreciation depending on the 
process of balancing the individual rights involved as protected by Article 8 ECHR 
and countervailing interests, like economic well-being.179 For example, Powell and 
Rayner and Hatton and Others demonstrate that the Court acknowledges a wide 
margin of appreciation.180 However, where nuisance exceeds reasonable levels, the 
Strasbourg Court instead intensifies the standard of reasonableness to override a 
state’s margin of appreciation.181 In view of this, the Court still engages in its own 
171 See for instance Ireland v. United Kingdom, no. 5310/71, 18 January 1978, para. 207; in this case, 
the Court stated that ‘[b]y reason of their direct and continuous contact with the pressing needs of the 
moment, the national authorities are in principle in a better position than the international judge to decide 
both on the presence of such an emergency and on the nature and scope of derogations necessary to avert 
it’; Mégret (2018), p. 102; Kratochvil (2011), p. 326.
172 Arai-Takahashi (2002), p. 3; for an extensive analysis of the similarities between the margin of appre-
ciation and the principle of subsidiarity see Carozza (2003).
173 Arai-Takahashi (2002), pp. 14–15.
174 Guerra and Others v. Italy, no. 14967/89, 19 February 1998, para. 58. The Court also referred to 
Airey v. Ireland, no. 6289/73, 19 October 1979, para. 32.
175 Guerra and Others v. Italy (n. 174), para. 60.
176 For an overall analysis of the way in which the ECtHR gradually lowers the level of abstraction of due 
diligence obligations, see Baade (2020), pp. 101–104.
177 Arai-Takahashi (2002), p. 81.
178  Guerra and Others v. Italy (n. 174), para. 60.
179 Arai-Takahashi (2002), p. 80.
180 Powell and Rayner v. United Kingdom (n. 135), paras. 43–44; Hatton and Others v. United Kingdom 
(n. 100), para. 123; see also Arai-Takahashi (2002), p. 80.
181 See for instance López Ostra v. Spain, no. 16798/90, 9 December 1994, para. 58; Arai-Takahashi 
(2002), p. 80.
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review of the merits and occasionally determines what would be reasonable without 
restraining itself from rigorous judicial scrutiny. If the matter of discretion were to 
be given sincere meaning, the fair balance test would actually be outsourced to the 
state as is done under the Paris Agreement. Since this does not seem to be the case 
in some situations for the ECHR, the margin of appreciation might be considered as 
a gesture to balance deference to state sovereignty with the Court’s supervision of 
effective human rights protection.182

4.3.2  Good Faith and Reporting

As the ILA Study Group on Due Diligence in International Law has noted, ‘[a] state 
cannot be considered to have acted diligently when the state has acted in bad faith 
or has knowingly refused to take any measures whatsoever’.183 From a regulatory 
perspective this is relevant, especially with respect to pushing and realising states to 
take action. As explained in Sect. 3, a due diligence obligation contains two regula-
tory elements, namely an aspirational norm and an implementation norm.184 How-
ever, without a third aspect that pushes the norm addressee to take actual action, the 
due diligence obligation would only refer to an aspiration and nothing more than a 
minimum of ‘try and do something’ would be expressed in that way.185 The actual 
realisation of the aspiration of the obligation cannot be guaranteed due to the great 
amount of discretion given to states. In this respect, the notion of good faith fills 
this gap and pushes states to realise the regulatory aim of a due diligence obliga-
tion.186 That way, good faith ‘deploys a certain kind of constitutional quality within 
the international law scheme and beyond that is conceived to be the very foundation 
of all law’.187

182 According to Arai-Takahashi, one of the views on the margin of appreciation is that it could be 
viewed as ‘a rhetorical device used to “soften” the impact of adverse findings, or to give the Strasbourg 
judges some sense of protection against possible criticism for “judicial activism” or for “usurpation” of 
their mandate when deciding against a national measure’; Arai-Takahashi (2002), p. 232.
183 Second Report (n. 6), p. 13.
184 See Sect. 3.2.
185 See also Papanicolopulu (2020), p. 157; Papanicolopulu distinguishes ‘due diligence obligations’ 
from obligations that only require a state to ‘try and do something’. Such a distinction, however, fails to 
take into consideration the fact that ‘try and do something’ is in fact part of a due diligence obligation. 
This refers to the aspirational norm in the regulation paradigm and the international minimum standard 
in the accountability paradigm. The obligation, in fact, would be meaningless if it was not to be inter-
preted as an obligation that requires the norm addressee to take appropriate measures. Measures have to 
be taken with reason, otherwise the state’s conduct concerns negligence in the accountability paradigm. 
This clearly shows that due diligence obligations operate in both paradigms at the same time.
186 In this regard, the ICJ has also acknowledged that ‘one of the basic principles governing the creation 
and performance of legal obligations, whatever their source, is the principle of good faith’; Nuclear Tests 
(n. 78), para. 46.
187 Kotzur (2009), para. 25.
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According to Rajamani, the notion of good faith influences the nature and extent 
of due diligence obligations under the Paris Agreement.188 The good faith expecta-
tion related to the NDCs, however, is further supplemented by more concrete proce-
dural obligations that can be qualified as reporting norms. As explained in Sect. 3, 
these norms require the state to deliver reports on the measures that have been taken 
and policies that have been pursued, but can even require the states to account for 
future plans that they have developed.189 For instance, the ambition cycle of the 
NDCs requires states to communicate their NDC in which they are expected to 
show progression every five years.190 Such a concrete procedural obligation sup-
plements the open-ended due diligence obligation under Article 4(2) Paris Agree-
ment and ensures that the Conference of Parties (COP) can supervise whether states 
have made serious efforts to reach their self-determined goals. As a result, a compli-
ance relationship between the COP and the Parties to the Paris Agreement is cre-
ated, meaning that the state is propelled to reach its self-determined regulatory goal 
within five years. If it fails to do so, it can be held accountable. With that in mind, 
compliance and further progression is to be realised.

While the due diligence obligation under Article 4(2) Paris Agreement is sup-
plemented by concrete procedural obligations, such is not the case for positive obli-
gations related to Article 8 ECHR. In the human rights context, the idea of state 
sovereignty and diverse cultural, social and legal traditions of each state party lead 
to difficulties related to supervision by the ECtHR and the identification of a unified 
standard of human rights. Arai-Takahashi accordingly considers that ‘the enforce-
ment of the Strasbourg organs’ undertaking ultimately depends on the good faith and 
continuing cooperation of the contracting states’ since ‘[t]he Convention’s enforce-
ment system depends on the mandate and consent of member states’.191 Considering 
this, the ECtHR has arguably developed the margin of appreciation out of neces-
sity to balance the devotion to both state sovereignty and the supervision of human 
rights.192 This implies that the ECHR provides a minimum standard of human rights 
protection.193 Insofar as national authorities comply with this standard of protection, 
they have discretion when choosing the necessary means and assessing the impact 
that a measure can have on their citizens.194 This discretion, however, is not sup-
plemented by more procedural obligations which push the state towards realising 
the aspiration set out by positive obligations under the ECHR. To that extent, the 

190 Paris Agreement (n. 3), Arts. 4(3), 4(9) and (12); Rajamani also identifies other relevant provisions 
that underline the good faith expectation. See Rajamani (2016), p. 354.
191 Arai-Takahashi (2002), pp. 3 and 17.
192 Ibid., p. 17.
193 See also Evrigenis (1982), pp. 137–138.
194 Arai-Takahashi (2002), p. 17; Baade (2020), p. 101.

188 Rajamani (2020), p. 179.
189 Westerman (2018), pp. 23–24.
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due diligence obligations under the Paris Agreement operate in a stronger regulatory 
framework than the positive obligations under the ECHR (Table 2).

5  Conclusions, Reflection and Further Research

From the present study, it can be concluded that the core elements of due diligence 
obligations concern ‘reasonableness’ and ‘good faith’. These notions operate in 
both the accountability paradigm and regulation paradigm (see Fig. 1). Moreover, a 
reflection on the present comparative study illustrates that due diligence in the con-
text of climate change mitigation is a qualifier of behaviour attached to obligations 
that can be found in two separate legal frameworks: the Paris Agreement and the 
ECHR. With that in mind, the due diligence that has to be exercised by a state needs 
to be understood in a systemic way. Attaching due diligence to only one obligation 
under one legal framework would result in due diligence not being truly effective. 
The operation of the obligations under both the Paris Agreement and the ECHR, 
after all, has its strengths and weaknesses. However, when reading due diligence in 
a holistic manner the weaknesses of an obligation in one regime are rectified by the 
strengths of an obligation in the other.

For instance, under the ECHR the margin of appreciation of a state can be over-
ridden by the employment of a strict standard of reasonableness by the Court, while 
at the same time the aspiration element of a positive obligation under the ECHR 
significantly depends on good faith instead of concrete reporting norms. In that 
way, states are less pushed towards the realisation of the regulatory end-goal and 
the implementation thereof. At the same time, states are given a great amount of 
discretion under the Paris Agreement, contributing to more treaty participation and 
universal action against climate change. This does not mean that states have unlim-
ited discretion as regards taking ‘any action’ or acting in the name of ‘just doing 

Table 2  Comparing the NDCs under the Paris Agreement with positive obligations under the ECHR

NDCs (Art. 4(2) Paris Agreement) Positive obligations (Art. 8 
ECHR)

Character Reciprocal character Special character
Reasonableness (accountabil-

ity paradigm)
Overarching standard determining 

the degree of care
Overarching standard determin-

ing the degree of care
Good faith (accountability 

paradigm)
Standard of proof lowered for injured 

party due to the precautionary 
principle

Standard of proof significantly 
lowered to nil level due to 
effet utile interpretation

Reasonableness (regulation 
paradigm)

Completely outsourced Less outsourced

Good faith (regulation para-
digm)

Supplemented by reporting norms Not supplemented by reporting 
norms
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something’. A strong institutional framework of the UNFCCC regime and several 
procedural obligations, after all, push towards the implementation of the due dil-
igence obligations under the Paris Agreement.195 As such, the lack of procedural 
obligations under the ECHR to realise the degree of care that needs to be exercised 
by a state is covered by the regulatory operation of due diligence obligations under 
the Paris Agreement, which includes more concrete procedural obligations. To that 
extent, the Paris Agreement provides significant meaning to the regulatory compo-
nent of due diligence in climate change mitigation.196

In contrast, the component of risk management is much more developed under 
the ECHR, especially when it comes to the assessment of reasonableness. Case law 
by the ECtHR points out that the Strasbourg Court employs the standard of rea-
sonableness. As such, more guidance for the determination of what an ‘appropriate 
measure’ means has been provided by the Court. However, under the Paris Agree-
ment the balancing exercise determining an appropriate measure is completely out-
sourced to the states. With that in mind, further concretisation and specification of 
an ‘appropriate’ measure depends on state practice that must be developed. Cur-
rently, it is difficult to assert whether a uniform standard for assessing ‘reasonable-
ness’ has developed in relation to the NDCs under the Paris Agreement. However, 
against the backdrop of the ECHR a clearer picture of what an ‘appropriate meas-
ure’ entails is provided. Therefore, it can be said that the accountability paradigm of 
due diligence is further operationalised by the ECtHR.197

Fig. 1  A working model for due diligence and its ‘core elements’

197 However, further research is suggested on the matter of lowering the standard of proof by the ECHR. 
Especially the applicability of the precautionary principle in international human rights law deserves fur-
ther critical assessment. See also Sect. 4.2.2.

195 The clear and strong institutional framework of the UNFCCC regime makes it a rich source for fur-
ther research on the regulation paradigm of due diligence obligations in international law.
196 It should be noted that the many reporting norms and procedural obligations under the Paris Agree-
ment make this international legal instrument a rich source for further studies on the regulation paradigm 
of due diligence obligations in international law.
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In conclusion, the operation of due diligence obligations in international envi-
ronmental law and international human rights law have implications for systemic 
issues in international law.198 In the end, a state is required to exercise due diligence 
and take appropriate measure to mitigate climate change. The obligations to which 
this qualifier of behaviour is attached can be found in multiple branches of inter-
national law, interacting with each other. Furthermore, the working model of due 
diligence obligations as constructed in this study illustrates that these types of obli-
gations have two functions: one related to risk management and the other related to 
a mode of regulation.199 There are good prospects for using such a working model 
in international law as it makes it possible to shed light on new perspectives regard-
ing the legal entitlements of subjects of international law.200 Moreover, this working 
model can further clarify the operation and impact of due diligence in numerous 
branches of international law.201 For instance, elements of a due diligence obligation 
other than ‘reasonableness’ and ‘good faith’ might operate in both the accountability 
paradigm and the regulation paradigm or only in one.202 All in all, the rise of due 
diligence cannot be denied and, on that note, it is crucial to conduct further studies 
on this familiar stranger in international law.
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198 Krieger, Peters and Kreuzer also note that due diligence is an indicator for a structural change in the 
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