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are integrated in the substantive analysis of the Court. The 
paper demonstrates that despite the absence of references to 
Article 165 TFEU and policy documents on sport, the ide-
als and principles that Article 165 TFEU and the European 
Sport Model carry are not disregarded in the cases.2 This is 
because the Court explains and guides the referring courts 
as to where and how to account for the specific characteris-
tics of sport in the application of EU substantive law.

The paper starts by an analysis of the Court’s interpreta-
tion of Article 165 TFEU, the main particularity of the cases 
is that apart from the part devoted to Article 165 TFEU, the 
Court rarely refers to Article 165 TFEU in its substantive 
assessment. In fact, the Court in its substantive assessment 
extracts characteristics of the sport sector and guides the 
national court as to how to account for such characteristics. 
The paper discusses two such characteristics. The first is 
the importance of the values and principles of sport and the 
specific role that Sport Governing Bodies (SGBs) have in 

2  This piece reflects on EU’s action in the field of sport, especially the 
Commission White Paper on Sport COM(2007) 391 final, 11.7.2007 
and the Council Resolution on the Key features of a European Sport 
Model OJ C 501, 13.12.2021, p. 1–7.

1 Introduction

On December 21st, 2023, the Grand Chamber of the Euro-
pean Court of Justice (the Court) delivered three milestone 
judgments related to the application of European Union 
(EU) law to sport and the compatibility of rules adopted by 
sport associations with EU competition and free movement 
law.1 This paper explores the sport interests and sport char-
acteristics that are discussed and balanced in the three cases. 
It identifies characteristics of sport and explains how they 

1  Case C-333/21 European Superleague Company SL v FIFA, UEFA 
ECLI:EU:C:2023:1011; Case C-680/21 UL, SA Royal Antwerp Foot-
ball Club v URBSFA, UEFA ECLI:EU:C:2023:1010; Case C-124/21 
P International Skating Union v Commission ECLI:EU:C:2023:1012, 
(hereinafter ESL, Royal Antwerp and ISU).
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making sure they are respected. The second characteristic 
is the legitimacy of SGBs when they adopt rules regarding 
the recruitment and training of young players. Although it 
recognises such characteristics, which ground the legitimate 
objectives pursued by the rules of SGBs, the innovative 
aspect of the cases is the push of the Court for transpar-
ent and non-discriminatory rules of SGBs. Reflecting on 
the characteristics of the sport sector as recognised and 
accounted for by the Court in the three judgments, the paper 
finds that although references to Article 165 TFEU and pol-
icy papers relating to the EU’s sport action are scarce, the 
Court nevertheless embraces in substance the same charac-
teristics and priorities. This is especially the case for good 
governance principles. The paper therefore concludes that 
the Court protects fundamental ideas and ideals of sport in 
Europe.

2 Looking beyond Article 165 TFEU

The Court notes that Article 165 TFEU was given great atten-
tion at the hearing and devotes attention to the provision in 
its preliminary observations in the ESL and Royal Antwerp 
judgments. The Court legally de-operationalises Article 165 
TFEU but recognises its symbolic function within the Euro-
pean Union. In other words, Article 165 TFEU cannot be 
relied on as a legal argument when the applicability of EU 
law is concerned. It can, however, support the contextualisa-
tion within the objectives of the Treaties, of legitimate aims 
and objectives related to sport as an activity and to the sport 
sector. This part reflects on four lessons to learn from the 
Court’s interpretation of Article 165 TFEU.

First, the reading of Article 165 TFEU by the Court is 
tied to Article 6(e) TFEU which grants the EU a support-
ing competence in the field of sport. To recall, Article 165 
TFEU was introduced in the Treaty of Lisbon alongside the 
reference to sport under Article 6(e) TFEU. The combina-
tion of these two provisions suggests that Article 6(e) TFEU 
conditions the scope of Article 165 TFEU since the Court 
reads the former in light of the limits imposed by Article 
6(e) TFEU by detailing the ‘objectives assigned to Union 
action and the means which may be used to contribute to 
the attainment of those objectives.’3 The Court further reads 
the two provisions together to infer that the drafters of the 
Treaties intended to confer a supporting competence on the 
Union, allowing it to pursue not a ‘policy’, but an ‘action’ 
in the field of sport.4 Which, according to Article 165(4) 
TFEU the Parliament and the Council can adopt supporting 
legislative acts and long as they exclude harmonization of 

3 ESL para. 96.
4 ESL para. 99.

the legislative and regulatory provisions adopted at national 
level.

Second, the Court reads Article 165 TFEU in the con-
text of the Treaties. It reminds that Article 165 TFEU has 
been inserted in part three of the TFEU, which regards 
‘union policies and internal actions’, and not in part one of 
the TFEU, which includes under Title II ‘provisions hav-
ing general application’, the Court concludes that Article 
165 TFEU is not a cross-cutting provision having general 
application.5 This implies that the institutions are to take 
into account the objectives of Article 165 TFEU, when they 
adopt incentive measures or recommendations in the field 
of sport. However, Article 165 TFEU does not impose in a 
binding manner to account for the objectives it promotes, 
nor the actions and recommendations adopted on its basis, 
in the application of the substantive rules at play in the pre-
liminary references scrutinised here.6 The Court also recalls 
that Article 165 TFEU does not create a special rule having 
the effect to exempt sport from all or some of the provi-
sions of the Treaties, nor does it mandate a specific applica-
tion of EU law to sport.7 Hence, Article 165 TFEU does not 
shield the Member States from the application of EU law. 
The Court already established in Bosman that the specifici-
ties of sport cannot have as a consequence the exclusion of 
the whole of a sporting activity from the scope of EU law.8

Advocate General Rantos had suggested in his Opinion of 
the ESL case that Article 165 TFEU ‘gives expression to the 
constitutional recognition of the European Sport Model’.9 
Further, that the relation between the competition rules and 
Article 165 TFEU is to be governed by the principle of spe-
ciality.10 Instead, the Court considers that this article cannot 
be relied on to exclude sporting activity from the scope of 
EU law. This is in line with the approach of the Court when 
it is faced with claims that a specific interest, sector or activ-
ity is ‘special’ and deserves a specific treatment under EU 
law. This approach is observable for example in cases which 
relate to culture, but also where national identity claims are 
invoked under Article 4(2) TEU.11 In sum, the Court finds 
that Article 165 TFEU is neither a shield, nor a sword for the 
sport sector and SGBs.

5 ESL para. 100, Royal Antwerp para. 68.
6 ESL para. 101.
7 ESL para. 101.
8 Bosman para. 76.
9  Opinion of Advocate General Rantos in ESL 30. See on this approach 
Jan Zglinski.https://blogs.lse.ac.uk/europpblog/2022/12/16/consti-
tutionalising-the-european-sports-model-the-opinion-of-advocate-
general-rantos-in-the-european-super-league-case/ accessed on 8 
January 2024.

10  Opinion of Advocate General Rantos in ESL para. 35.
11  Villanueva, 2023, p. 62; Faraguna, 2017; von Bogdandy and Schill, 
2011.
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Third, the Court does recognise the importance and spe-
cial characteristics of sport, as laid down in Article 165 
TFEU. The Court first acknowledges the relevance of sport 
in the broader context of today’s societies ‘sporting activ-
ity carries considerable social and educational importance 
[…] for the Union and for its citizens’.12 Second, it rec-
ognizes that sport is special, it has specific characteristics, 
both at amateur and professional level.13 The recognition of 
the social and educational function of sport in the cases of 
the 21st December 2023 complement the Court’s previous 
case law. In Bosman, the Court recognised the ‘consider-
able social importance of sporting activities and in partic-
ular football in the Community’.14 In Bernard, the Court 
referred to the ‘specific characteristics of sport in general, 
and football in particular, and their social and educational 
function’.15 This is what I have called the societal recogni-
tion of sport, that is, a recognition beyond economic inter-
est but that places sport in the broader societal context of 
European society.16

Fourthly, as regards the interaction between Article 165 
TFEU and the account of the specific characteristic of sports 
in EU substantive law, the Court develops two approaches. 
What is common in all the cases, but best explained in ESL, 
is that in the assessment of an impediment to free movement 
or a restriction of competition, especially when qualifying a 
rule as a restriction by object or by effect, the characteris-
tics of the sector can be accounted for, especially because 
it requires a ‘specific assessment of the content of that rule 
in the actual context in which it is to be implemented’.17 In 
the same vein, the specific characteristics of the sport sec-
tor may be relied when determining whether a specific rule 
pursues legitimate objectives at the justification stage.18 
This is, however, operationalised differently in the cases. 
Depending on the case, the Court ties or not the account 
of the specificities of sport in its substantive analysis with 
Article 165 TFEU.

In ESL, the Court does not refer to Article 165 TFEU 
whereas in ISU, the Court explains:

Such an assessment may involve taking into account, 
for example, the nature, organisation or functioning 
of the sport concerned and, more specifically, how 
professionalised it is, the manner in which it is prac-
tised, the manner of interaction between the various 

12 ESL para. 102.
13 ISU para. 95.
14 Bosman para. 106.
15 Bernard para. 40.
16  Villanueva, 2024, 216.
17 ESL para. 105; ISU para. 96, Royal Antwerp para. 110.
18 ESL para. 106.

participating stakeholders and the role played by the 
structures and bodies responsible for it at all levels, 
with which the Union is to foster cooperation, in 
accordance with Article 165(3) TFEU.19

The reference to Article 165(3) TFEU is the only reference 
to Article 165 TFEU in ISU and deserves to be scrutinised 
in detail. Article 165 TFEU paragraph 3 refers to the coop-
eration between the EU and the Member States with third 
countries and the competent international organisations in 
the field of sport, particularly the Council of Europe. This is 
different from the reference to Article 165(1) TFEU which 
regards the contribution of the European Union to the pro-
motion of European sporting issues, which seems to be rel-
evant in Royal Antwerp.

In Royal Antwerp, the recognition of the legitimate aim 
to encourage the training and recruitment of young players 
is contextualised within ‘the social and educational func-
tion of sport, recognized in Article 165 TFEU, and, more 
broadly, the considerable importance of sport in the Euro-
pean Union’.20 Yet, the Court does not mention a specific 
paragraph of Article 165 TFEU. In Bernard after determin-
ing that the objective of encouraging the recruitment and 
training of young players was a legitimate objective without 
referring to Article 165 TFEU, the Court added that in car-
rying the suitability test of the proportionality assessment, 
account must be taken of ‘the specific characteristics of 
sport in general, and football in particular, and of their social 
and educational function. The relevance of those factors is 
also corroborated by their being mentioned in the second 
subparagraph of Article 165(1) TFEU.’21 The Court thereby 
did not intermingle the determination of the legitimate 
objective pursued and the substantive assessment under the 
proportionality test, as it referred to Article 165(1) TFEU 
only in the latter case. This approach is close to the one 
developed in the cases of the 21st December 2023, although 
the reference to Article 165 TFEU has been removed from 
the substantive analysis.

What is however distinct between Bernard and Royal 
Antwerp, and that is also found in ISU is that the Court 
separates the account of the specific characteristics of the 
sport sector in the substantive analysis under competition 
law and free movement law from Article 165 TFEU. I agree 
with the argument that the reference to Article 165 TFEU 
did not change the approach of the Court in the post-Lisbon 
context.22 This is especially because the Court had already 
found as legitimate several objectives pursued by sport 

19 ESL para. 105; Royal Antwerp para. 73; ISU para. 96.
20 Royal Antwerp para. 144.
21  Case C-325/08 Bernard ECLI:EU:C:2010:143, 40.
22  Duval 2015, 219–220.
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3.1 The reinforced narrative on the values and 
principles of sport

In the ESL and Royal Antwerp cases, the Court starts its 
reasoning by stating: ‘The sport of football is not only of 
considerable social and cultural importance in the European 
Union’ it also attracts great interest from the media.24 The 
Court then identifies two aspects which characterise football 
in Europe. Firstly, it gives rise, both at the European and 
national level, to numerous competitions involving many 
clubs and players. Secondly, football competitions rest on 
sporting merit which is possible only to the extent that teams 
compete in homogenous regulatory and technical conditions 
which ensures a certain level of equal opportunity.25

In ESL, the Court finds that based on the specificities of 
the sport sector, rules aiming to guarantee a level playing 
field for sporting competition based on the principles of 
equal opportunities and sporting merit can be legitimate.26 
Thereby the rules which impose a prior authorisation to 
third-party organisers and regulate the participation of clubs 
and players in alternative events can be legitimate tools 
to ensure the respect of the fundamental principles of the 
sport sector.27 In a similar vein, the Court finds that sanc-
tions aimed to ensure compliance with such rules can also 
be legitimate.28 Accordingly, prior authorisation rules can 
in principle be legitimate and are not per se an abuse of a 
dominant position.29 The same conclusion is reached in the 
context of Article 101(1) TFEU.30

In its analysis of potential justifications of restrictions by 
object, the Court further develops a legitimate objective in 
rules that ensure the respect of the principles and values of 
sport. A conduct found incompatible under Article 101(1) 
TFEU can be found compatible under Article 101(3) TFEU 
to the extent that it makes it possible ‘to achieve efficiency 
gains, by contributing either to improving the production 
or distribution of the products or services concerned, or to 
promoting technical or economic progress’, that an equita-
ble part of the profit resulting from those efficiency gains is 
reserved for the users, that it does not impose indispensable 
restriction in attaining the objective and does not eliminate 
competition.

The Court makes observations and gives guidance to the 
national court in both the ESL case and in Royal Antwerp, the 
Court integrates the specific aspects of sport and balances 

24  The Court refers to Bosman para. 106 and Bernard para. 40.
25 ESL para. 143, Royal Antwerp para. 105.
26 ESL para. 144.
27 ESL para. 144.
28 ESL para. 146.
29 ESL para. 147.
30 ESL para. 176.

association in its previous case law. The first mention of 
Article 165 TFEU in the context of legitimate aims, as well 
as in Royal Antwerp serve, in my view, a symbolic function. 
The one to contextualise within the narrative of the Treaties, 
the objectives pursued in the sport sector, as, under Article 
165(1) TFEU the EU is to contribute to the promotion of 
European sportive issues while accounting for the specific 
nature of sport.

In other words, Article 165 TFEU does not impose spe-
cific values and objectives on courts when they apply EU 
law to the rules of SGBs. Apart from the symbolic mention 
of Article 165 TFEU in Royal Antwerp, the Court separates 
Article 165 TFEU from the substantive analysis it carries 
under free movement and competition law. The Court tends 
to rely on its own legal toolbox in ISU and ESL and creates a 
distinction between Article 165 TFEU and legitimate objec-
tives which might be pursued in the context of sport. The 
Court thereby limits the legal reach of Article 165 TFEU 
while it opens the door for an account of the specificities 
of the sport sector in the legal analysis. This seems much 
in line with research on the balancing of a diverse set of 
interests in EU competition law.23 In my view, in the case of 
the sport sector, especially of professional football, which 
is greatly commercialised, such interests do not need to 
be strictly non-economic to be accounted for. As will be 
explored in the last part of this paper.

3 Characteristics of sport accounted for in 
the substantive analysis of the court

This part turns to examine selected excerpts of the cases, 
where the Court accounts, or suggests the national court to 
account, for the specific nature of the sport sector. A first 
finding in the analysis of the cases, is that the Court makes 
clear how to account for the characteristics of the sport sec-
tor under Articles 101(1) and 102 TFEU as well as their 
respective defences or justifications. However, this is not 
the case in free movement law where the Court does not 
give guidance to the national court in the characterisation 
of a free movement restriction, but only in the justification 
assessment. This is why this part focuses on the characteri-
sation of restrictions of competition under Article 102 and 
101(1) TFEU and the justifications under Article 102 TFEU, 
101(1) TFEU and free movement law.

23  Townley 2009; Kingston 2010; Brook 2022.
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perspective, it is thereby coherent that associations respon-
sible for a sport discipline adopt rules relating to the orga-
nization of competition or their well-functioning, and as 
to the participation of athletes in it.35 This is if such rules 
do not limit the exercise of rights and freedoms granted to 
individuals by EU law.36 The Court recognises that given 
the conditions of the functioning of professional football, 
it can in some instances be legitimate to impose nationality 
requirements.37

The Court then refers to the submissions of the national 
court, recalling that the contested rules do limit and control 
the parameters of competition on the market, especially the 
recruitment of young players which can give a significant 
advantage to a team compared to another. This impacts both 
the upstream market, namely the recruitment of young play-
ers and the downstream market, inter-club competitions.38 
The Court leaves to the national court to determine if this 
constitutes an object restriction. It however gives them 
some guidance ordering them to account for the economic 
and legal context in which the rules were adopted, as well as 
the specific characteristics of football.39

In the analysis under Article 101(3) TFEU in Royal Ant-
werp, the Court observes that the rules in question may 
encourage professional football clubs to recruit and train 
young players, and therefore intensify competition through 
training. It is, however, for the referring court alone to bal-
ance the efficiency gains linked to the increase in training 
with the effects of the restriction of competition.40

In Royal Antwerp, the Court identifies categories of users 
and consumers as professional football clubs, the players 
themselves but also the final consumers, which are the spec-
tators or television viewers.41 On this point, the Court notes 
that when it concerns spectators or television viewers, their 
interests in football competitions can be based on the loca-
tion of the club and the presence of locally trained players.42 
It will thereby be for the national court to balance that argu-
ment against the one that the rules benefit some clubs at 
the detriment of others, namely bigger clubs vis-à-vis local 
clubs.

Under free movement law, in Royal Antwerp the court 
recalls the recognition of the objective to encourage the 
recruitment and training of young players as a legitimate 
objective in the general interest, as recognized in its previous 

35 Royal Antwerp para. 103.
36 Royal Antwerp para. 103.
37 Royal Antwerp para. 106.
38 Royal Antwerp para. 107.
39 Royal Antwerp para. 110.
40 Royal Antwerp para. 129.
41 Royal Antwerp para. 130.
42 Royal Antwerp para. 130.

them against the conditions of Article 101(3) TFEU. The 
Court recalls that Article 101(3) TFEU ‘can require taking 
into account the particularities and specific characteristics 
of the sectors or markets concerned by the agreement, deci-
sion by an association of undertakings or concerted practice 
at issue, if those particularities and specific characteristics 
are decisive for the outcome of that examination’.31

In ESL, as to the second condition of Article 101(3) 
TFEU, the Court does find that the rules could potentially be 
legitimate, because they guarantee the respect of principles, 
values, and rules of the game inherent in professional foot-
ball.32 This is especially the case because they promote an 
open, meritocratic nature of the competitions and they also 
ensure a form of solidarity redistribution within football.33

Under free movement law, the Court finds in ESL a pub-
lic interest objective which consists in ensuring ‘prior to the 
organisation of such competitions, that they will be organ-
ised in observance of the principles, values and rules of the 
game underpinning professional football, in particular the 
values of openness, merit and solidarity, but also that those 
competitions will, in a substantively homogeneous and tem-
porally coordinated manner, integrate into the ‘organised 
system’ of national, European and international competi-
tions characterising that sport.34 The Court thereby relies 
on the very characteristics of the sport sector to make such 
observations and advises the national court to account for 
them.

Along its analysis the Court recognises and develops the 
legitimate objective of respect of the principles and values 
of sport. By making references to principles and values such 
as equal opportunities, sporting merit, the rules of the game, 
solidarity redistribution and openness, the Court accounts 
for the particularities and functioning of football in its inher-
ent characteristics. The Court nevertheless leaves the final 
assessment to the national courts, while giving it guidance 
as to elements that can be taken into account in the substan-
tive analysis under EU law.

3.2 The reaffirmed legitimacy of rules on the 
recruitment and training of young players

In Royal Antwerp, in its analysis of the legal and economic 
context under Article 101(1) TFEU the Court recalls that 
sport competitions are specific ‘products’ from an economic 

31 ESL para. 200, Royal Antwerp para. 126. The Court makes reference 
to Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 
P GlaxoSmithKline Services and Others v Commission and Others 
EU:C:2009:610, 103, and Case C-382/12 P MasterCard and Others v 
Commission, EU:C:2014:2201, 236.
32 ESL para. 196.
33 ESL para. 196.
34 ESL para. 253.
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SGBs the power to restrict market access.48 When such 
rules and their implementation are not subject to restrictions, 
obligations and review, they are not capable of eliminating 
a risk of abuse of a dominant position.49 This is especially 
where there is ‘no framework for substantive criteria and 
detailed procedural rules for ensuring that they are trans-
parent, objective, precise and non-discriminatory’.50 There-
fore the Court concludes that such rules without procedural 
safeguards, must be held to infringe Article 102 TFEU. This 
constitutes in competition law, a new abuse.51

Under Article 101(1) TFEU, on the same grounds, the 
Court finds that the rules at stake allow UEFA and FIFA 
to exclude from the market competing undertakings which 
would provide for new competitions, depriving the end 
users from the possibility to benefit from them.52 The Court 
concludes that the nature of the rules on prior approval, par-
ticipation and sanction at issue, reveal a sufficient degree 
of harm to competition which qualifies as a restriction of 
competition by object.53

In ISU, the parties challenged the application by the Gen-
eral Court of the MOTOE case.54 The Court recalls that rules 
which confer to a dominant undertaking the power to deter-
mine which competing undertakings may or may not enter 
the market as well as imposing conditions on market entry 
are likely to impede the development of a healthy competi-
tion based on merits.55 Consequently, such a power must 
be subject to restrictions, obligations and review in order to 
exclude its arbitrary use, which constitutes an abuse of dom-
inant position.56 In particular, the Court recalls that the pre-
authorisation criteria must be transparent clear and precise, 
and that sanctions must be objective and proportionate.57

Apart from the characterization of a restriction or an 
abuse of a dominant position under Article 102 TFEU, this 
reasoning is also relied on in the analysis of justifications 
under Article 102 TFEU, Article 101(3) TFEU and free 
movement law.

The Court addresses the possibility for the rules quali-
fying as an abuse of dominant position under Article 102 
TFEU to be justified. The Court however finds that because 
of their discretionary nature, the rules can in ‘no way’ be 

48 ESL para. 147.
49 ESL para. 147.
50 ESL para. 147.
51  Monti 2024 p. 16.
52 ESL para. 176.
53 ESL para. 178.
54  Case C-49/07 MOTOE ECLI:EU:C:2008:376, 38, 49, 51, 52. For 
more details on the reasoning in MOTOE in the ISU case, see Aga-
fonova 2019, p. 93.
55 ISU para. 125.
56 ISU para. 126–127.
57 ISU para. 131–132.

case law.43 The Court however voices some doubts as to the 
capacity of the rules to constitute real and significant incen-
tives for clubs with significant financial resources to recruit 
young players with a view to training them inhouse. The 
Court explains that recruitment and training of young play-
ers is not only costly and time-consuming but also uncer-
tain, yet it is placed on the same level as the recruitment of 
young players already trained by any other club affiliated to 
the same association.44 However, it is precisely local invest-
ment in the training of young players, in particular when it 
is carried out by small clubs, where appropriate in partner-
ship with other clubs in the same region and possibly with 
a cross-border dimension, which contributes to fulfilling the 
social and educational function of sport.45 Ultimately, the 
Court leaves the assessment of the proportionality of the 
measure, especially its suitability, to the national court.46

The Court thereby clearly encompasses a wide range of 
sports stakeholders in its consideration of the relevant users/
consumers under Article 101(3) TFEU. Hence, it considers 
the sport sector in a broad context, encompassing numer-
ous actors. The Court shows sensibility in its definition of 
users, and in taking into account the specific nature of foot-
ball in its connection to the local and amateur level, where 
grassroot sports start and local players grow, which, after all 
are aspects close to end users. The Court also shows under-
standing for the difficulties of small clubs in recruiting and 
training players in order to comply with the home-grown 
players (HGP) rules of the national and European football 
federations.47 It guides the national court to take the impact 
of the HGP rules on clubs depending on their size and geo-
graphical location into account. These are also specificities 
of the sport sector which form part of the Court’s analysis. 
This sensitivity of the Court deserves to be noted and con-
firms that it accounts for the specificities of the sector in 
different parts of its reasoning in Royal Antwerp.

4 A new push for transparent and non-
discriminatory rules and procedures of SGBs

After recognising that the rules in question could pursue 
legitimate objectives, the analysis of the Court takes a dif-
ferent (and until now unknown) analytical turn in ESL, both 
under Article 101(1) TFEU and Article 102 TFEU. The Court 
explains that, the adoption and implementation of rules on 
prior-approval and participation in competition, confer on 

43 Royal Antwerp para. 144. The Court refers to Bosman para. 106 and 
Bernard para. 39.
44 Royal Antwerp para. 147.
45 Royal Antwerp para. 147. The Court refers to Bernard para. 44.
46 Royal Antwerp para. 146.
47 Royal Antwerp para. 147.
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5 The European sport model thriving 
through law

The characteristics of sport that the Court mentions in the 
extracts of the parts discussed here are intrinsic to profes-
sional football such as the principles of equal opportunities 
and sporting merit, the pyramidal structure of the game, the 
recruitment of young players, such characteristics of sport 
have been mentioned by the Court itself in its previous case 
law.61

Such characteristics of sport are also present in the EU’s 
policy papers and political declarations on sport. For exam-
ple, in the 2007 Commission White Paper on Sport, the 
Commission identified as a possible initiative the develop-
ment of a common set of principles for good governance in 
sport.62 In the sport work plans, proposed by the Commis-
sion and adopted by a Council Resolution, the integrity of 
sport is one of the central priorities, it covers good gover-
nance and the specificity of sport.63 In the Resolution of the 
Council on the key features of a European Sport Model, the 
Council identified the key features of sport in Europe as:

An organization of sport that is autonomous, demo-
cratic and territorial based on a pyramidal structure, 
that encompasses all levels of sport form grassroot to 
professional sport, comprising both club and national 
team competitions and including mechanisms to 
ensure financial solidarity, fairness and openness in 
competitions, such as the principle of promotion and 
relegation.64

Yet, the concept of the European Sport Model is also dear to 
sport associations because it provides a certain legitimacy 
to the pyramidal structure of the governance of European 
sports, and a justification to the regulatory interventions of 
SGBs. Accordingly, they tried to mobilize the policy docu-
ments of the European Commission and the Council Reso-
lution as a defense against the applicability and application 
of EU competition law to their regulations. In her article on 
the ISU case, Russa Agafonova examines such arguments 

61  This is clear from the numerous cross-references the Court has 
made in the judgments of the 21 December 2023. See also, Villanueva, 
2024, pp. 213–216.
62  Commission White Paper on Sport COM(2007) 391 final, 
11.7.2007, 12. For more context and details on the While Paper on 
Sport see Weatherill 2014, pp. 425–441.
63  Council Resolution on a European Union Work Plan for Sport for 
2011–2014 OJ C 162 1.6.2011 pp. 1–6; Council Resolution on the 
European Union Work Plan for Sport (2014–2017) OJ C 18 14.6.2014 
pp. 12–17; Council Resolution on the European Union Work Plan for 
Sport (1 July 2017-31 December 2020) OJ C 189 15.06.2017 pp. 5–14.
64  Council Resolution on the Key features of a European Sport Model 
OJ C 501, 13.12.2021, p. 1–7, 8.

regarded as being objectively justified by technical or com-
mercial necessities, unlike what could be the case if there 
was a framework for those rules providing for substantive 
criteria and detailed procedural rules meeting the require-
ments of transparency, clarity, precision, neutrality and pro-
portionality which are imperative in this field.58 Again, it is 
the discretionary nature of the rules that is key in excluding 
any justification under Article 102 TFEU.

It is also important to note that in ESL and to a certain 
extent in ISU, the Court does not challenge the legitimacy 
or necessity of the rules as such, but is critical of their 
form and lack of transparency. The Court’s proportional-
ity assessment stresses further the need for transparent and 
non-discriminatory rules of SGBs. This is the most innova-
tive part of the cases because of the underlying principles 
and vices of SGBs. SGBs have considerable and multi-
dimentional powers over the sport sector. By focusing on 
the form of the rules rather than on their substance the Court 
openely critizises the quality of governance within SGBs, 
and implicitly their functioning. Although the critique of the 
governance of SGBs is familiar to supporters and affilinatas 
of sport, it now finds expression in the law.

The relevance of procedural safeguards also applies to 
the analysis of possible justifications under free movement 
law in ESL. The legitimate objectives identified by the Court 
cannot justify rules that do not include criteria which are 
transparent, objective, precise and non-discriminatory.59 In 
other words, they must ‘be based on objective, non-discrim-
inatory criteria which are known in advance, in such a way 
as to circumscribe the exercise of the discretion conferred 
thereby on the body empowered to grant or refuse that prior 
approval, so that that power is not used arbitrarily’.60 The 
Court insists on how the powers of SGBs are exercised and 
imposes strict legal thresholds on their procedures. SGBs 
will have to comply with procedural requirements if they 
which to ensure the legal validity of the rules they adopt. 
From a legal standpoint, the requirements created by the 
Court can apply to a wide range of rules adopted by SGBs 
which therefore points at the wide-ranging consequences of 
the judgements for sport governance.

The focus of the Court on the transparent, objective, 
precise and non-discriminatory nature of pre-authorization 
rules is surely a fundamental aspect of the ESL and ISU 
judgments. This is a strong position for the Court to hold 
and imposes on SGBs to consider seriously their gover-
nance structures and procedures.

58 ESL para. 203.
59 ESL para. 253. The Court makes a cross reference to ESL para. 147, 
175, 176 and 199.
60 ESL para. 255.
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the substantive analysis, when applying free movement and 
competition law.

The Court has been, and continues to be, at the forefront 
in shaping the interaction between sport and EU law. In 
doing so it does not bow to the European Commission’s pol-
icy papers or the political declarations of the Council, but 
follows its own path. In fact, the December rulings should 
be seen as a conscious push by the Grand Chamber for good 
governance reforms at SGBs. Indeed, what in my view is 
most remarkable with these cases is how good governance 
has become central in the assessment of the conformity with 
EU law of the decisions and regulation of the SGBs.
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