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Abstract
Experimental studies on the effect of prior conviction evidence (PCE) on judgments of guilt are conflicting, ranging from 
an increase of guilt to a decrease of guilt, depending on certain boundary conditions. The overall effect of PCE seems to 
be small and likely depends on moderators. Due to small samples or because of lack of experimental manipulations, these 
moderators could not yet be meta-analyzed. This literature review follows up on these moderators with the aim to provide 
a clearer understanding under which circumstances PCE could harm or benefit the defendant, or when prior convictions 
of the defendant are completely irrelevant. Existing literature on PCE was reviewed to identify potential moderators and 
to provide directions for future research. Identified moderators were categorized into PCE characteristics (similarity and 
seriousness of PCE, PCE quantity, admissibility, and limiting instructions), case characteristics (ambiguity, seriousness of 
current offense), and methodological moderators (salience, control condition and manipulation checks, sample, individual 
vs. group decisions, richness of stimulus materials). PCE effects seem to depend on various factors that greatly narrow the 
influence of PCE. Therefore, an integrative perspective is proposed for future studies that take legal decision-making theories 
and information processing theories into account.
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Is a defendant with a criminal record convicted more often 
than a defendant without any prior convictions? In the 
USA, Great Britain, and other countries using adversarial 
legal systems, the prior record is usually kept from the jury 
in order to not bias them against the defendant (e.g., Hans 
and Doob 1976). If the jury does find out about it (e.g., 
because somebody mentions it during the trial), jurors 
are instructed by the judge to use this information only 
for the evaluation of the defendant’s credibility, but not to 
determine the defendant’s guilt (Rule 609, Federal Rules of 
Evidence, USA). In England and Wales, information about 
a prior record can be used to (dis)proof the defendant’s 
good character since the Criminal Justice Act (2003), but 
if it appears to the court that the admission of PCE would 
have an adverse effect on the fairness of the proceedings, 
it can be excluded.

A case analysis of over 300 criminal trails (USA) indi-
cates that if defendants with a criminal record decide to 
testify, the jury finds out about the defendant’s prior record 
half of the time (Eisenberg and Hans 2009, see also Laudan 
and Allen 2011). This poses a conundrum for defendants 
with prior records: If they chose to not testify, they can be 
accused of hiding something (e.g., Clary and Shaffer 1980; 
Shaffer and Case 1982) and be met with more skepticism 
(Jones and Harrison 2009). If they do testify, there is 50% 
chance that the jury finds out about the prior conviction, 
which could bias the jurors against them. However, it is 
still unclear if prior convictions actually have such a nega-
tive impact. Overall, empirical results on the effect of prior 
conviction evidence (PCE) are mixed. Some studies indi-
cated that PCE increases the likelihood of guilt and con-
victions (e.g., Doob and Kirshenbaum 1972; Greene and 
Dodge 1995; Pickel 1995; Wissler and Saks 1985), medi-
ated by judgments of the defendant’s criminal propensity 
(Feather and Souter 2002; Greene and Dodge 1995; Lloyd-
Bostock 2000; Otto et al. 1994). However, other studies 
found no effect of PCE (e.g., Clary and Shaffer 1980; 
Honess and Mathews 2012; Oswald 2009) or limited the 
effect of PCE to boundary conditions (e.g., Cowley and 
Colyer 2010; Hans and Doob 1976).
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In legal systems without a jury, for instance in continental 
European countries, decision-makers (mainly professional 
judges or panels of professional judges and lay judges) have 
access to all available information, including prior convic-
tions of the defendant. Because of judges’ training and edu-
cation, it is expected of them that they are capable to use 
PCE for sentencing purposes only,1 but not for the verdict 
(Oswald 2009; Schlotthauser and Yundina 2016). Studies 
done in Switzerland (Oswald 2009) and Austria (Schmittat 
et al. 2022) conducted with (advanced) law students also did 
not find a consistent PCE effect; thus, it remains unclear if 
legal training improves the cognitive compliance to not use 
PCE for certain judgments.

Many legal procedures therefore define how and under 
which circumstances the criminal history of a defendant 
is allowed to enter the decision-making process, whilst 
assuming that the decision-maker (jurors, lay, or profes-
sional judges) can freely chose to ignore information for 
one decision but use it at for another decision. This legal 
assumption clearly clashes with the results of experi-
mental psychological studies on inadmissible evidence 
(e.g., meta-analysis by Steblay et al. 2006). However, 
before this discrepancy between legal procedures and 
psychological mechanisms can be addressed, it should be 
evaluated whether PCE even has any negative effect on 
the verdict (see also Laudan and Allen 2011), thus if the 
limited use of PCE is even warranted. A meta-analysis 
about the influence of various juror and defendant char-
acteristics on legal decision-making analyzed 19 indi-
vidual samples investigating the effect of PCE. There was 
only a modest effect of PCE (r = 0.12). The authors noted 
that this effect likely depends on other variables and they 
identified similarity of the crime and salience of PCE as 
potential moderators (Devine and Caughlin 2014). Since 
similarity was only manipulated by a few studies and 
salience had not been systematically studied at all, the 
authors were unable to examine them as moderators in 
their meta-analysis.

The present literature review follows up on these mod-
erators, including recent experimental studies (Schmittat  
et al. 2022) and studies which were not included in the meta-
analysis (e.g., Clary and Shaffe 1980, 1985; Oswald 2009; 
Pickel 1995). A closer look at the used study materials and 
applied methodology might provide a clearer understand-
ing under which circumstances PCE could harm or even 
benefit the defendant, and when PCE might be completely 
irrelevant.

Method

Literature searches were first and foremost conducted by the 
author and a research assistant on the databases PsycINFO, 
HeinOnline, Google Scholar, and SocINDEX with “prior 
record,” “prior conviction,” “prior acquittal,” “prior convic-
tion evidence,” “PCE,” “prior criminal history,” “criminal 
history + verdict,” “criminal history + guilt,” and “witness 
impeachment + verdict” as keywords. The focus was put on 
published experimental studies that manipulated PCE and 
recorded some type of guilt judgment (verdict, guilt prob-
ability/likelihood). Studies that solely investigated the influ-
ence of PCE on sentencing were excluded, because PCE 
may legally be used for sentencing purposes. Furthermore, 
case studies and record analyses were also excluded in order 
to study potential moderators that were manipulated in a 
controlled experimental environment. Studies that investi-
gated witness impeachment through PCE were excluded as 
well, since the research question was about the potentially 
damaging (or irrelevant) impact of the defendant’s criminal 
history (not of a witness’ prior conviction of perjury) on the 
verdict in a current case. By examining the reference lists of 
the identified articles, additional publications were located, 
resulting in a total of 28 individual samples (see Table 1). 
All studies were analyzed with regard to PCE manipulations 
and investigated interactions with other factors, but also 
included exploratory examination of chosen stimulus mate-
rials and methodology that were not the primary focus of the 
original studies (statistical significance and effect sizes can 
therefore not be reported). Potential moderators that could 
explain the divergent effects of PCE were identified. These 
moderators are categorized into PCE characteristics (simi-
larity and seriousness, PCE quantity, admissibility), case 
characteristics (ambiguity, seriousness of current offense), 
and methodological moderators (salience, sample, stimulus 
richness). Implications for future research are discussed.

PCE Characteristics

Similarity and Seriousness of PCE

As noted by Devine and Caughlin (2014), similarity 
between PCE and current offense is an obvious modera-
tor and represents the moderator that most often has been 
studied systematically (e.g., Allison and Brimacombe 2010; 
Clary and Shaffer  1985; Lloyd-Bostock  2000, 2006; 
Oswald 2009). The majority of the other studies used either 
only similar PCE (e.g., Cowley and Colyer 2010; Doob and 
Kirshenbaum 1972; Honess and Mathews 2012; Schmittat 
et al. 2022, study 1), or dissimilar PCE (Pickel 1995), or 
left some room for interpretation on how similar the two 
offenses actually are (Edwards and Bryan 1997; Greene 

1 In certain cases, PCE is allowed beyond sentencing, e.g., if the 
prior conviction offers central information about the defendant’s 
criminal modus operandi or if it indicates a commercially intended 
crime.
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and Dodge 1995; Schmittat et al. 2022, study 2) prompting 
the question if PCE and current offense need to be identical 
(e.g., both for stealing car radios; Schmittat et al. 2022) or 
simply from the same category (e.g., bank robbery vs. home 
break-in; Greene and Dodge 1995).

Early studies found that a similar prior conviction increases 
guilt judgments, whereas dissimilar prior conviction does not 
(Sealy and Cornish 1973)2. This was further supported by 
Wissler and Saks (1985) and Allison and Brimacombe (2010). 
Perjury as PCE (also a dissimilar PCE), which should pro-
vide the most valid information about the defendant’s cred-
ibility or character for which PCE can explicitly be used, led 
to comparable conviction rates as dissimilar PCE (Wissler 
and Saks 1985) or was not significantly different from either 
similar or dissimilar PCE (Allison and Brimacombe 2010). In 
Clary and Shaffer (1985), similarity was only a relevant factor 
in combination with pleading the 5th amendment (thereby 
appearing to withholding evidence) and only after jury delib-
eration. Seriousness of PCE did not matter statistically in 
Wissler and Saks (1985).

Lloyd-Bostock (2000) added recency (18 months vs. 
5 years ago) of similar/dissimilar PCE as a factor (see also 
Lloyd-Bostock 2006). Results indicate that a recent similar 
PCE significantly increased guilt ratings compared to any 
other variation of PCE (recent dissimilar, old dissimilar, no 
information about PCE, no prior record, old similar). After 
deliberation, a recent dissimilar PCE even led to signifi-
cantly lower guilt ratings compared to the “no information 
about the defendant’s criminal history” and “no PCE” condi-
tions. Thus, whereas recent similar PCE can increase guilt 
ratings of the current charge, recent dissimilar PCE can work 
in the defendant’s advantage, because jurors might hold the 
beliefs that offenders commit similar offenses in the future, 
but are less likely to commit other offenses (Howe 1991). 
One exception is a prior conviction for indecent assault on a 
child, because this type of PCE trumped any effect of simi-
larity (Lloyd-Bostock 2000) and created the greatest preju-
dice against the defendant (e.g., Cowley and Colyer 2010).

Therefore, there seems to be some experimental evidence 
that similarity is an important moderator for the effect of 
PCE. Yet, the effect of similarity is not consistent: Jones 
and Harrison (2009) found no significant similarity effect, 
but the reported statistical analysis focused on similarity 
in combination with the defendant’s choice to testify. No 
information is available on the main effects of PCE or simi-
larity. On a descriptive level, a similar prior record led to 
the highest guilt ratings (M = 6.58, SD = 2.58) compared 
to dissimilar PCE (M = 5.69, SD = 2.09) and the condition 
without any information on PCE (M = 5.63, SD = 2.25). 
In a Swiss study with law students, similar PCE differed 

significantly neither from the dissimilar PCE nor from the 
control condition (no information on PCE), but a similar 
PCE did increase guilty verdicts about 20% compared to 
when it was explicitly stated that the defendant had no prior 
record (Oswald 2009).

Furthermore, studies that did not systematically vary sim-
ilarity also provide insight into this moderator: Honess and 
Mathews (2012) found no effect of PCE, although they used 
similar PCE. However, the case included multiple defend-
ants and only one of them had one prior conviction, which 
might have weakened the effect of similarity. Likewise, a 
similar PCE did also not increase guilt ratings compared 
to both previous acquittal and the explicit statement of not 
having any prior convictions in Clary and Shaffer (1980). 
Here, the past charge was a juvenile charge implying that it 
was long ago and thereby being less informative, supporting 
Lloyd-Bostock (2000) findings.

Similarity might need to be specified further, because 
an identical PCE (theft of car radios) increased guilt rat-
ings, but similar PCE (armed robbery as current offense, 
but minor assault with a knife and shoplifting as PCEs) did 
not in Schmittat et al. (2022). However, PCE for a home 
break-in was sufficient in a bank robbery case to increase 
guilty verdicts (Greene and Dodge 1995). Future research 
should measure how participants rate the similarity of the 
two offenses and what participants deduce from similar PCE 
for their judgments of guilt (e.g., does similarity offer infor-
mation about habitual cues, motives, criminal propensity; 
see Howe 1991).

Overall, there is some support for the hypothesis that 
similarity is a moderator of the PCE effect, but for it to be 
certainly harmful for the defendant, a similar PCE might 
need to be qualified further: only when PCE is recent and 
possibly only when verdicts are made by lay people. Addi-
tionally, PCE for sexually assaulting a child biases decision-
makers beyond the effect of similarity, but dissimilar PCE (a 
recent prior conviction is even better than an old dissimilar 
prior conviction) might even be beneficial for the defendant.

PCE Quantity

Hans and Doob (1976) speculated that their PCE manipu-
lation was too weak for individual decisions (but strong for 
group decisions), because they only included one PCE and 
found no effect on individual decisions, whereas Doob and 
Kirshenbaum (1972) had previously found that seven PCEs 
(five identical, 2 similar) increased conviction rates. The 
assumption that more PCE increases the effect of PCE is not 
supported by Cowley and Colyer (2010): A second PCE did 
not add more weight than one PCE. Here, one PCE already 
increased the percentage of guilt verdicts, although the major-
ity of participants in their studies chose “cannot decide” and 
only about 9–16% chose a guilty verdict at all. Therefore, these 

2 Not enough details were available on this study to include it in the 
analysis.
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results should be interpreted with caution and more research is 
needed. Other researchers who used multiple prior convictions 
found that several prior offenses compared to no prior record 
led to more severe adjudication and disposition decisions in 
juvenile defendants (Ruback and Vardaman 1997), or found 
an effect of PCE in one but not in their other study (Schmittat 
et al. 2022). At this moment, there is little empirical support 
for the hypothesis that the number of PCE is associated with 
an increased likelihood of guilt. However, Schlotthauser and 
Yundina (2016) analysis of German conviction statistics from 
2013 indicates that over 60% of the convicted defendants had 
prior convictions and half of those defendants had five or more 
prior convictions (see also Schmittat et al. 2022). Since all the 
other analyzed studies used only one prior conviction for their 
PCE manipulation, the experimental studies might therefore 
represent a very limited view of reality. Future studies should 
investigate the influence of multiple prior convictions or a 
more extensive and realistic criminal history.

Admissibility and Limiting Instructions

The introduction of the defendant’s prior record during a 
trial might be challenged by opposing counsel followed by 
a ruling on admissibility. If the prior record is inadmissible, 
judges instruct the jury to not use this piece of evidence to 
determine guilt of the current offense, but jurors may use it 
for the evaluation of the defendant’s credibility (USA: Rule 
609, Federal Rules of Evidence). A handful of studies inves-
tigated whether these judicial instructions can in fact reduce 
or eliminate the impact of PCE, and results consistently indi-
cate that limiting instructions remain largely ineffective (e.g., 
Doob and Kirshenbaum 1972; Greene and Dodge 1995; Hon-
ess and Mathews 2012; London and Nunez 2000; Pickel 1995; 
Wissler and Saks 1985), implying that the basic effect of 
PCE did not disappear (see also Steblay et al. 2006). Judicial 
instructions can even backfire and increase guilty verdicts, 
possibly because jurors have their own opinion about which 
evidence is fair to use or because limiting instructions put 
unintended emphasis on the PCE (Pickel 1995). So far, there 
is little support that the presence of limiting instructions mod-
erates the effect of PCE. Studies about the entrapment defense 
indicate that PCE only has a negative impact on the verdict 
when jurors were explicitly allowed to use this information 
(Borgida and Park 1988; Morier et al. 1996).

Case Characteristics

Ambiguity

A case analysis done by Eisenberg and Hans (2009) indi-
cates that when decision-makers have no other grounds to 
base their decision on, they start using information about 

prior convictions. In their case analysis, a prior criminal 
record only led to more convictions if the overall evidence 
against the defendant was weak. Thus, the case itself, inde-
pendent of PCE, needs to be considered when the effects of 
PCE are evaluated. The question therefore arises whether 
experimental studies that found a significant effect of PCE 
were ambiguous cases, which opened the door to extrale-
gal influences (as argued by Clary and Shaffer 1985), and 
reversely, whether non-significant studies used stronger/
weaker cases, where PCE made no or less difference.

Unfortunately, the majority of published articles on this 
matter do not included detailed materials. The strength of the 
prosecution’s case or of the arguments of the defense remains 
vastly unknown. Only a few studies stated that the case mate-
rial was designed to contain evenly balanced evidence or to 
be ambiguous cases (e.g., Clary and Shaffer 1980, 1985; 
Edwards and Bryan 1997; Greene and Dodge 1995; Tanford 
and Cox 1988; Wissler and Saks 1985), which may have 
been a reason that the PCE effect even became apparent 
since PCE offers an additional piece of evidence that may 
tip the scale towards guilt (Laudan and Allen 2011). Con-
viction rates and guilt ratings in control conditions mostly 
support the classification (Clary and Shaffer 1980: 4.77 
on a scale from 1 = very unlikely guilty to 9 = very guilty; 
Clary and Shaffer 1985: 20% after deliberation; Edwards 
and Bryan 1997: about 2.5 on a guilt index from − 9 = not at 
all guilty to + 9 = extremely guilty; Wissler and Saks 1985: 
35% in the auto-theft case, 50% in the murder case; Tanford 
and Cox 1988: baseline of 48% liability verdict) with the 
exception of Greene and Dodge’s study which only led to 
17% conviction rate (1995) and therefore could be classi-
fied as weak. However, half of these studies with ambiguous 
cases found no main effect of PCE (Clary and Shaffer 1980, 
1985; Edwards and Bryan 1997; Oswald 2009) and London 
and Nunez (2000) found an effect of PCE in pre-deliberation 
conditions, although the case was designed to be weak (con-
viction rate of 26%), contradicting the explanation that PCE 
only has an effect in close cases (Laudan and Allen 2011).

The conviction rates of the other cases used in PCE 
research vary greatly, starting at no convictions at all (after 
deliberation, Hans and Doob 1976), or only 8–10% convic-
tions (Cowley and Colyer 2010; Oswald 2009), and going up 
to 35–50% (Pickel 1995; Schmittat et al. 2022). The results 
of these studies regarding a main effect of PCE vary just as 
much.

Although ambiguous cases might elicit feelings of uncer-
tainty, which in turn makes people vulnerable to heuristics 
(Tversky and Kahneman 1974), the available studies do not 
support case strength as moderator for PCE. However, future 
studies should vary case strength systematically in order to 
disentangle this factor. Furthermore, it should be investi-
gated, if the PCE assists in the interpretation of ambiguous 
evidence. If PCE is irrelevant or not connected to any other 
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evidence, case strength might not be an important moderator. 
On the other hand, if PCE offers a crucial cue and dissolves 
ambiguity, PCE might tip the scale towards conviction (see 
below for a continuation of this argument).

Seriousness of Current Offense

Lloyd-Bostock (2000) investigated three different charges 
– handling of stolen goods, indecent assault on a woman, 
or deliberate stabbing – but results indicated that the spe-
cific case was irrelevant for the investigated PCE factors. 
The irrelevance of seriousness is also supported by Wissler 
and Saks (1985), who used a minor (auto-theft) and a major 
offense (murder) for their study (see also Cornish and 
Sealy 1973), but found no effect of case. Only in one study 
about juvenile defendants PCE interacted with seriousness 
of the crime with regard to the verdict: in theft and battery 
cases, long prior records led to more severe adjudications 
than no prior record, but this interaction did not become 
apparent in drug crimes (Ruback and Vardaman 1997).

Overall, seriousness of the current offense does not seem 
to be a relevant factor for the effect of PCE. Only under 
certain conditions (e.g., juvenile theft and battery cases), 
seriousness might become more significant.

Methodological Moderators

Many of the above-mentioned factors have been studied 
systematically, but methodological moderators have been 
generally overlooked. Diverse methodological approaches 
could possibly account for differences of results and should 
therefore be examined in future studies, both theoretically 
and experimentally. For example, the operationalization of 
a control condition is inconsistent, PCE is introduced to the 
participants in multiple ways, and stimulus materials vary 
greatly from short vignettes to extensive video materials 
engaging the participants to different degrees.

Salience

Devine and Caughlin (2014) observed that PCE is some-
times made very salient or only conveyed in passing with-
out calling much attention to it. The latter might explain 
the modest effect of PCE and why the existing empirical 
literature might not fully capture the impact of a prior con-
viction. An examination of the stimulus materials supports 
their observation: Some studies make PCE very salient, 
for instance by using a voice-over commentary describ-
ing the previous conviction (Lloyd-Bostock 2000, 2006). 
Also, all studies that varied admissibility or included judi-
cial instructions on how to use PCE automatically put more 
emphasis on PCE (e.g., Allison and Brimacombe 2010; 

Borgida and Park 1988; Clary and Shaffer 1980, 1985; 
Doob and Kirshenbaum 1972; Edwards and Bryan 1997; 
Greene and Dodge 1995; Hans and Doob 1976; Honess  
and Mathews 2012; Morier et al. 1996; Pickel 1995) com-
pared to studies that simply mention PCE within an array of 
other case facts (e.g., Cowley and Colyer 2010; Schmittat 
et al. 2022; Wissler and Saks 1985). However, salience of 
PCE does not seem to contribute to the explanation of the 
divergent results. For instance, Hans and Doob (1976) found 
that PCE had no effect on individual jurors, even though 
PCE is highlighted by the limiting instructions. Further-
more, Schmittat et al. (2022, study 1) found a main effect of 
PCE, although PCE was not emphasized at all.

Making PCE more salient does not automatically trigger 
a negative reaction from participants towards the defend-
ant, as shown by Honess and Mathews (2012). In their first 
study, PCE was mentioned twice in the stimulus materials 
and PCE had no effect on guilt judgments. In the subse-
quent interviews about participants’ judgments, there was 
little reference to PCE. Therefore, in their second study, the 
case materials mentioned PCE three times, but again, there 
was no association between PCE and guilt. However, 24 
participants out of 60 referred to PCE but only 12 of them 
made negative character comments. Ten participants were 
sympathetic to the defendant and mentioned the unfair use of 
PCE. Therefore, participants’ reaction to PCE might be more 
complex than originally assumed and probably depends on 
other variables.

It could therefore be speculated that the emotional 
response to PCE is more important than salience of PCE, 
which is supported by a study by Edwards and Bryan (1997): 
their description of PCE either contained an emotionally 
upsetting account of a violent crime or the prior conviction 
was stated factual and legalistic (pretested). The affective 
PCE but not the factual PCE increased guilt and sentenc-
ing ratings compared to a control condition (no informa-
tion about PCE) if it was also inadmissible. This indicates 
that the PCE effect does not depend on perception (sali-
ence) alone, but could also depend on the emotional reac-
tion PCE provokes. Overall, studies should check if partici-
pants processed PCE and how they evaluate it or react to 
it (yet manipulation checks are rarely conducted, see next 
paragraph).

Control Condition and Manipulation Checks

The definition of a control condition is not identical across 
studies: Most control conditions simply do not mention 
any prior criminal history of the defendant at all (e.g., 
Cowley and Colyer 2010; Doob and Kirshenbaum 1972; 
Edwards and Bryan 1997; Hans and Doob 1976; London 
and Nunez 2000; Schmittat et al. 2022). Other studies 
explicitly state that the defendant has no prior conviction 
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(e.g., Borgida and Park 1988; Clary and Shaffer 1980, 
1985; Greene and Dodge  1995). Only Lloyd-Bostock 
(2000, 2006) and Oswald (2009) included both control 
conditions. In Oswald (2009), the two control conditions 
did not differ, but the largest differences in guilty verdicts 
and guilt probability were found between similar PCE 
and no prior conviction, but significance tests could not 
be conducted or were not significant because the study 
was underpowered. In Lloyd-Bostock (2000), guilty ver-
dicts of both control conditions were significantly lower 
than the verdict of recent PCE before deliberation. But 
after deliberation, a recent similar PCE was only signifi-
cantly different to the control condition in which PCE 
was explicitly absent (mentioned by the defense as proof 
of a good character), but not to the condition where PCE 
was simply not commented on. More importantly, the 
study provides insights into participants’ beliefs about the 
defendant: when PCE was simply not mentioned, about 
60% of the participants (general public) automatically 
assumed that the defendant had at least one prior convic-
tion (Lloyd-Bostock 2000; 50% of lay magistrates, Lloyd-
Bostock 2006), because otherwise the defense attorney 
would have explicitly stated the lack of a prior record to 
support the defendant’s good character. Thus, when par-
ticipants receive no information about any prior convic-
tions, researchers should assess if participants have any 
assumptions about the defendant’s criminal history. This 
could potentially explain null effects when participants 
in both conditions (no PCE mentioned and PCE) base 
their judgments on essentially the same premises (e.g., 
defendant is a criminal).

Furthermore, the majority of the studies did not 
include a manipulation check of PCE (e.g., Allison and 
Brimacombe 2010; Doob and Kirshenbaum 1972; Hans 
and Doob  1976; Lloyd-Bostock  2000; Pickel  1995); 
therefore, it remains uncertain whether participants paid 
attention to the prior record, processed it, or remem-
bered the prior record correctly. Clary and Shaffer’s 
studies (1980, 1985) did include a manipulation check 
and the authors point out that the prior record manipu-
lation was in fact noted according to the condition and 
no participants were excluded. However, the authors 
only checked if participants were more certain that the 
defendant had a prior record compared to no prior record 
on a 9-point scale (1 = previously convicted, 5 = uncer-
tain, 9 = not previously convicted), but did not assess if 
participants recognized the similarity between PCE and 
current charge, which they had manipulated. The only 
other study that included a manipulation check was by 
Oswald (2009). She excluded participants if they failed 
the manipulation check. Her study did not find any PCE 
effect on judgments of guilt.

Sample

As it is often the case with experimental studies before 
the replication crisis in social psychology (e.g., Nelson 
et al. 2018), many studies are greatly underpowered to detect 
a small effect of PCE. A one factorial design would require 
about 213 participants per cell to detect a modest PCE effect 
(d = 0.24, α = 5%, power = 80%; Devine and Caughlin 2014), 
but most studies used 10 to 30 participants per cell (see 
Table 1). Those studies should therefore be interpreted with 
caution and more experimental studies are essential to draw 
any valid assumptions about any positive or negative effects 
of the defendant’s criminal history.

Additionally, studies vary with respect to the chosen 
sample: some recruited potential jurors (i.e., general pub-
lic, Cowley and Colyer 2010; Doob and Kirshenbaum 1972; 
Honess and Mathews 2012; Lloyd-Bostock 2000), others 
recruited psychology students (e.g., Borgida and Park 1988; 
Pickel 1995), one study recruited legal professionals (Ruback 
and Vardaman 1997), four studies had law students as a sub-
stitute for legal experts (Oswald 2009; Schmittat et al. 2022), 
and one study recruited lay magistrates (Lloyd-Bostock 2006). 
So far, the available results do not reveal a pattern that PCE 
effects might depend on the chosen population.

Individual vs. Group Decisions

Most studies focused on individual decisions and only a few 
focused on the effect of deliberation. There is some evidence 
that the deliberation process could de-bias juror’s individ-
ual evaluation of PCE. For instance, Hans and Doob (1976) 
concluded that PCE had no effect on individual decisions, 
but PCE increased conviction rates in groups of four after 
deliberation. However, the exact percentages reveal a differ-
ent picture: Without PCE, conviction rates after individual 
decisions are higher than after deliberation (individual: 40%; 
group: 0%), but conviction rates are roughly the same when 
PCE was present (individual: 45%; group: 40%). Thus, the 
absence of PCE led to a different evaluation of the case, but 
not the information that the defendant has prior conviction. 
Deliberation transcripts indicated that juries do discuss prior 
convictions, but participants’ subjective influence of PCE 
was small to not existent. Interestingly, distortions (errors 
in recalling case facts) were corrected more often in groups 
with PCE, possibly, because these groups were alerted to 
potential negative biases (Hans and Doob 1976).

In London and Nunez (2000), deliberation in groups of 
eight to twelve people lessened the effect of inadmissible PCE, 
which is also supported by Lloyd-Bostock’s study (2000). 
Here, the act of discussing the case with others reduced all 
guilt ratings on a descriptive level and accentuated the differ-
ence between recent dissimilar (lowest rating) and all other 
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variations (except old dissimilar PCE, which was also a low 
rating of guilt). The difference between recent similar (highest 
guilt rating) and the two control conditions (no prior convic-
tions and no information about any PCE) disappeared after 
deliberation; hence, the basic effect of PCE was gone. Thus, 
jurors can correct others’ biases and facilitate different per-
spectives (e.g., Honess and Mathews 2012). Only one study 
indicates that deliberation could amplify the effect of PCE; 
however, this was only in the combination with pleading the 
5th amendment (Clary and Shaffer 1985).

Therefore, there is some support for the hypothesis that 
deliberation can reduce harmful effects of PCE. Overall, 
research on the effect of limiting instructions indicates that 
jury deliberation might diminish the influence of damaging 
inadmissible information (Steblay et al. 2006).

Richness of Stimulus Materials

Honess and Mathews (2012) suggested that PCE effects might 
depend on the richness of stimulus materials. They argue that 
PCE was mostly found in studies that used short written stimuli 
(e.g., Greene and Dodge 1995; Hans and Doob 1976; Wissler 
and Saks 1985). In contrast, Honess and Mathews (2012) used 
a video of a re-enactment of a real case that lasted for almost 
2 h (including opening and closing statements and the judge’s 
post-trial instructions). They did not find any support for the 
hypothesis that PCE leads to high confidence of guilt (Honess 
and Mathews 2012). Innately, audiotapes and videos contain 
more contextual information and can lead to different judg-
ments than the same information in a written format (e.g., Sleed 
et al. 2002). It is thus difficult to compare a study that uses an 
audiotape of 25 min (Pickel 1995) with a study that uses short 
vignettes (e.g., Schmittat et al. 2022; Wissler and Saks 1985). 
However, the overall richness of stimulus materials, independ-
ent of modality, does not seem to explain divergent effects of 
PCE. For instance, the videos Lloyd-Bostock (2000, 2006) used 
were about half an hour long and partly based on real trials. 
Here, PCE increased guilty evaluations under certain conditions 
(when recent and similar) compared to other conditions (dis-
similar, old), especially before deliberation. In contrast, PCE 
only increased convictions in the 2-h video used by Borgida and 
Park (1988) when the judicial instructions specifically allowed 
participants to use PCE (for the evaluation of an entrapment 
defense). Stimulus richness surely is an important factor con-
cerning external validity of stimulus materials, yet it does not 
seem to be a moderator for PCE.

Recommendations for Future Research

The meta-analysis by Devine and Caughlin (2014) con-
cluded that PCE only has a modest effect on judgments 
of guilt and that this effect likely depends on moderators, 

but which could not be studied systematically due to a lack 
of available experimental studies. The present literature 
review continues this line of research by reviewing the 
already mentioned moderators (salience and similarity; 
Devine and Caughlin 2014) but also by identifying fur-
ther potential moderators regarding PCE characteristics, 
case characteristics, and methodological moderators in 
the attempt to disentangle the prevailing inconsistent PCE 
results on the one hand and to re-ignite research interest in 
a topic that clearly presents an abundance of unanswered 
questions on the other hand. Overall, the discussed studies 
indicate that PCE can increase guilty verdicts, but only 
under very specific conditions.

The majority of the available studies hypothesized 
that perceived criminal propensity (or an overall nega-
tive impression of the defendant due to the PCE) explains 
higher conviction rates in PCE conditions. This is par-
tially supported by reduced credibility ratings and higher 
perceived dangerousness of the previously convicted 
defendant (Allison and Brimacombe 2010; Cowley and 
Colyer 2010; Doob and Kirshenbaum 1972; Greene and 
Dodge 1995; Wissler and Saks 1985). However, not just 
any PCE automatically leads to a negative character eval-
uation (Honess and Mathews 2012). Dispositional cues 
may only derive from similar but not dissimilar PCE 
(Wissler and Saks 1985). Since multiple studies which 
presented similar PCE did not find any effect (Clary and 
Shaffer 1980; Lloyd-Bostock 2000; Schmittat et al. 2022), 
the subjective understanding of “similarity” needs to be 
explored, as well as what jurors deduce from a similar 
compared to a dissimilar PCE. Lloyd-Bostock’s studies 
demonstrated the importance of asking decision-makers 
about their inferences (2000, 2006). Other underlying 
mechanisms have not received as much attention but 
should be explored further. For instance, PCE could lower 
the standard of proof; thus, the threshold of convicting a 
defendant with a prior record might be lower, since the 
defendant is perceived to not be a completely innocent 
person anymore (Laudan and Allen 2011). However, this 
remains a theoretical approach which has not been tested 
experimentally.

Overall, studying one specific moderator that is con-
nected to a certain underlying cognitive mechanism prob-
ably implies the experimental investigation of a potentially 
narrow concept. Thus, the legal implications for both leg-
islative authorities and the development of trial strate-
gies would be very limited, which would in turn make the 
research endeavor of this extralegal variable almost trivial. 
Therefore, a different research approach seems to be neces-
sary. Therefore, instead of focusing on single moderators 
and one specific underlying mechanism, PCE should to 
be studied within legal decision-making models. Research 
could therefore focus more on answering the following 
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questions: how much weight does PCE have within the 
presented case and does the knowledge of PCE change 
the perception and interpretation of the other evidence? 
Does PCE provide information that is clearly needed? Is 
PCE important for the story? According to the story model 
(e.g., Pennington and Hastie  1986), decision-makers 
automatically construct stories out of the presented trial 
evidence. More specifically, jurors reproduce evidence 
in causal event chains and episode structures instead of 
simply stating a list of evidences. Their own interpreta-
tions of the evidence, inferences, or generic expectations 
about human behavior are integrated into a story. Also, if 
evidence is not directly related to their story, it is system-
atically deleted (Pennington and Hastie 1986). Legal story-
telling is commonly used and accepted as a persuasion tool 
in court (e.g., Mazzocco and Green 2011). The question 
therefore is as follows: under which circumstances does 
PCE contribute to the story?

Since legal decision-making involves complex informa-
tion processing and PCE is only one of many pieces of evi-
dence, it is difficult to evaluate the effect of PCE without 
considering the impact other evidence has on the evalua-
tion of PCE and vice versa. For example, PCE can evoke 
stereotypes (e.g., Feather and Souter  2002; Greene and 
Dodge 1995; Lloyd-Bostock 2000; Otto et al. 1994) and 
this may affect how other evidence is perceived, interpreted 
(shifting ambiguous to weak/strong evidence), or recalled 
(e.g., Hans and Doob 1975). PCE could facilitate coher-
ence shifting, which is a bidirectional confirmation bias 
(Simon 2004). Hence, PCE can change how subsequent 
evidence is evaluated, but it can also lead to a re-evaluation 
of evidence that was presented beforehand. Additionally, 
emerging conclusions (inclinations towards one verdict) 
can influence the evaluation and integration of evidence 
as well (e.g., Otto et al. 1994). The mental representation 
that the juror has formed of the case is therefore continu-
ously adapting, ultimately leading to a coherent final deci-
sion. Thus, the effect of PCE can and should not be evalu-
ated without considering how PCE changes the reasoning 
about other evidence (Cowley and Colyer 2010; Honess and 
Mathews 2012). The influence of PCE might vastly depend 
on the case and other available evidence, as discussed above.

For instance, if the case consists mainly out of circum-
stantial evidence, PCE – especially similar PCE – could 
provide the important clue that changes the interpretation 
of the whole case. For example, a defendant is accused 
of breaking into multiple cars and stealing the cars’ 
radios. The police encountered the defendant in the park-
ing garage, but the defendant’s car was also broken into 
and somebody tried to hot wire it. The defendant only 
became a suspect, because four radios were found hid-
den underneath the hood of the defendant’s car, which 
could be perceived as very odd. The information that the 

defendant has multiple convictions for stealing car radios 
might provide the necessary information to understand this 
(he is experienced, hid the stolen radios, staged his car; 
Schmittat et al. 2022). It could be speculated if other types 
of prior convictions would also change the interpretation 
of the otherwise ambiguous evidence to this degree – in 
this study, PCE increased guilt judgments.

Research by Cowley and Colyer (2010) supports the 
hypothesis that PCE changes the evaluation of other evi-
dence, which is weak by itself, and that this goes beyond a 
simple additive effect. Participants were presented with a 
child protection case, similar PCE, and information about 
handedness (deadly blow was delivered either by a right-
handed or by a left-handed individual and the defendant was 
either left- or right-handed). Only in combination of PCE 
and left-handedness (less prevalent within the population), 
participants chose “guilty” more often than “cannot decide” 
or “not guilty”. Additionally, in this condition, participants 
created fewer alternative explanations when asked to state 
reasons for their choice – they already had formed a conclu-
sive story (e.g., Pennington and Hastie 1986). The same was 
not true for right-handedness, possibly because it provides 
very little probative value, which cannot be elevated through 
PCE (Cowley and Colyer 2010).

Conclusions

So far, there is no empirical consensus whether the infor-
mation about a defendant’s legal history is harmful to 
the defendant or rather irrelevant. The present literature 
review, although limited to published studies in English, 
discussed a number of moderators that could serve to dis-
entangle the conflicting results. PCE characteristics, case 
characteristics, and methodological moderators were dis-
cussed. Overall, not just any PCE can be harmful to the 
defendant, but under certain conditions, PCE does increase 
the probability of a guilty verdict. Future studies should 
focus less on direct effects of PCE and its moderators and 
more on indirect effects of PCE (e.g., general fit of PCE 
into the case, impact on other evidence). Lastly, stimulus 
materials should be extensively pretested (e.g., on ambi-
guity, PCE perception, emotional reaction to case and to 
PCE) and a detailed description of all materials should 
be included into supplementary materials by default to 
make the overall context of PCE more accessible to other 
researchers.
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