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Abstract

The contribution describes the legal phenomenon as a playing field characterized by
a progressive regression of the law, understood as a sovereign will from top to bot-
tom, both in the vision of formalist legal positivisms in continental Europe and in
realist terms, in the United States. Soft law represents the main strategy to subordi-
nate the law to the interests of the economy, elasticizing environmental law, making
it favorable to the market, reducing ecology to the simplistic metric of CO2 emis-
sions. The consequence is a retreat of the statist vertical normativity of law which is
not replaced by a de facto power granted to those who control the technology, built
by design to close spaces for pluralism and democratic action, in the interest of sur-
veillance and concentrated power in private and government oligopolies. The author
concludes by advocating the urgency for genuinely innovative categories, particu-
larly in the legal education, such as the commons, capable of including sustainabil-
ity into a “new ecological jurisprudence committed to inclusion and solidarity rather
than exclusion and struggle”.

Keywords Environmental law - Sustainability - Global normativity - Social
processes - Technological transformation

1 Premise

This essay is dedicated to the memory of Professor Emeritus Rodolfo Sacco
(1923-2022), whose studies on the relationship between fact and law, from a macro-
historical, anthropological, and trans-species perspective, are without peer. Crito
types, silent law, and “special games of glands and hormones” are inquiries that
delve into the same boundary between law and non-law explored below. It was Pro-
fessor Sacco, knowing of my environmental passion, who directed me to my mentor
Antonio Gambaro; the latter entrusted me with a thesis on the civil protection of the
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environment, which I defended forty years ago. Rodolfo was sixty back then, and he
seemed to me to be ancient; now, I am sixty-two.

2 Early Institutional Response to the Social Demand for Ecological
Sustainability

In the principal countries of the Western legal tradition, the environment became
a social issue attracting institutional response in the late sixties [1]. In the United
States, in 1970, Richard Nixon (whom we can consider the first neoliberal US Pres-
ident) signed into law the Environmental Protection Agency. The same year wit-
nessed the first version of the Clean Air Act; in 1972, the Clean Water Act was
enacted. In France, the Ministry of the Environment was created in 1971 under the
Pompidou presidency.! In 1972, the Club of Rome published a celebrated report
on the limits of development [3, 4]. Italy, however, lagged behind. The Merli Law
on water protection, considered the first official cognizance of the environmental
crisis, arrived in 1976, while the Ministry of the Environment had to wait another
ten years to be established thanks to socialist Prime Minister Bettino Craxi. Those
initial attempts to address environmental degradation acknowledged, beyond some
jurisprudential developments in nuisance (common law) and troubles de voisinage
(civil law), that private law [5]—structurally oriented towards enhancing profits and
rents—was inadequate as a decentralized system for controlling negative externali-
ties such as pollution [6, 7].

Hence, even in common law jurisdictions, public law, in full consistency with
administrative models of command-and-control that, starting with the New Deal,
laid foundations for the welfare state, tried to limit the excesses of exploitation of
the environment. Independent agencies in the United States and environmental
ministries in civil law jurisdictions envisioned a proactive public apparatus, capa-
ble not only of establishing the rules of the game (typically the need to stay below
certain pollution standards or not to engage in certain behaviors such as dumping
plastic or effluents into rivers) but also of implementing these rules through enforce-
ment mechanisms [8, 9]. A command-and-control system of this sort reiterated and
applied to its most incisive consequences on the sphere of property and business
freedom, the idea that the legal/administrative system, i.e., the public sector, must be
placed in a position of superiority to private industrial activity, prohibiting certain
behaviors deemed antisocial, such as the indiscriminate exploitation of the environ-
ment for profit and rent extraction. In Italy, this idea was articulated in Article 41 of
the Constitution.” The concept, in the early days of environmental legal protection

' I devoted my first publication to a comparison between command-and-control regulation and pri-
vate law solutions: [2] Ugo Mattei, I modelli nella tutela dell’ambiente, RIVISTA DI DIRITTO CIVILE, II 389
(1985).

2 Art. 41 Italian Constitution states, “Private economic enterprise is free. It cannot be carried out against
the common good or in such a manner that could damage safety, liberty and human dignity. The law shall
provide the appropriate programs and controls so that public and private sector economic activity may
be oriented and coordinated for social purposes.” A 2022 amendment introduced health and the environ-
ment before “safety, liberty and human dignity” as values to be respected by free enterprise.
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(not until later did we begin to consider the environment a common to be managed
in the interest of future generations), was that of an imperative, hard law, often crim-
inal, capable of effecting a political vision endowed with democratic legitimacy. To
ensure sustainability, as we would say today, the law must directly and effectively
prevent the present generation from exploiting its freedom of enterprise (ownership
or control of means of production) by shifting the costs onto non-owners or future
generations, thereby jeopardizing their access to a healthy environment and the com-
mons [10, 11, p. 459, 12].

3 Neoliberal Reaction

In the United States, the backlash against a system of technically expert public agen-
cies capable of strengthening an increasingly widespread environmentalist vision
did not take long to surface [13]. The political triumph of this reaction would arrive
with the presidency of Ronald Reagan, but the academic groundwork for this pro-
cess was well underway in the early seventies. Even then, it was evident how neo-
liberal thought, through the gradual conquest of cultural spaces, coupled with a veri-
table market for reforms, had infiltrated international political agendas [14]. This
infiltration was causing an alteration in the balance between democracy and capital-
ism, favoring the latter.

I have discussed elsewhere [15] how, through a sly investment process in the
ideological apparatuses of the state—particularly elite universities—the relationship
between private and public powers progressively subverted to corporate gigantism.
Within law schools, the reaction to legal realism and its faith in expert administra-
tive agencies (which employed some of the most prestigious academic lawyers,
especially from Yale University and University of Chicago [16]) took the form of
Law & Economics (or, adopting Guido Calabresi’s nuance, the Economic Analysis
of Law) [17, pp. 1-24]. Meanwhile, rational choice theory, honored with a Nobel
Prize (awarded to James Buchanan in 1986), tagged as ideological and irrational any
politician who resisted substantial corporate funding (which was largely bipartisan)
aimed at maximizing chances of reelection, targeting the median voter according to
Duncan Black’s model [18].

Thus, efficiency—the lodestar of capitalist accumulation here and now (for a clas-
sical description of capital accumulation, see [19])—replaced effectiveness as the
metric for evaluating environmental policies and dangerously became the sole her-
meneutic key for interpreting all social phenomena [20]. The legal system, a product
of increasingly “captured” legislators, kneeled to the needs of capitalist accumula-
tion. The market dictated the rules of the game to politics and to law, now assessed
in terms of efficiency. Instead of a law regulating the market, a massive investment
in academic ideology was promoting a law friendly to the market capable of attract-
ing investments based on assurances it offered to corporations [21].

The most celebrated American administrative law experts, including Richard B.
Stewart [22], elevated innovation as the criterion for evaluating environmental poli-
cies pursued by agencies such as the EPA. Such agencies, like any bureaucracy, did
not shine in terms of flexibility, the new neoliberal value that was gaining ground,
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especially to limit the strength of protective labor and environmental regulation. The
inevitable consequence of this convergence of interests between academia and capi-
tal (better described as systemic corruption) [23, 24] was the defunding of agencies,
while discussions about soft law—namely, the main strategy of subordinating law to
economic interests—raged on [25].

This culturally captured (i.e., co-opted or corrupted) evolution brought to the
forefront concepts such as social norms or nudges, primarily associated with another
celebrated American administrative law scholar, Cass Sunstein [26]. It unfolded
in parallel with discussions such as trade emissions within the protocols of Kyoto
(from 2003, the main European instrument) as part of a colossal operation known as
greenwashing, referred to as the green economy [27]. This operation deftly took con-
trol, with champions in high places like Al Gore and Barack Obama, of the global
discourse on sustainability, tainting it and revealing its nature as false consciousness.
Particularly in the United States, the political debate unfolded on a decidedly parti-
san front, with Democrats supporting the green economy and Republicans favoring
Main Street (the traditional fossil fuel-based model). This occurred amidst accusa-
tions of denialism (complete with testimonials from figures like Greta Thunberg),
without either side distancing itself from supporting the interests of corporations
and donors.

Regrettably, the bankruptcy of representative democracy captured by capital has
resulted in a complete commodification of the discussion on ecology in the face of
the complex issue of global warming, reducing it in an entirely reductionist manner
[28]. Tt is as if, in a world with all ecosystems in crisis (plastics, fishery systems,
electromagnetic pollution, plundering of rare minerals, devastating wars, depleted
uranium, and so on and so on), ecology could be reduced to the simplistic metric of
CO, emissions. Indeed, in my own home-away-from home of Berkeley and in other
strongholds of liberal intelligentsia, steering a Tesla while wearing a mask and wav-
ing a Ukrainian flag constitutes a progressive political gesture, broadcasting woke
concern for future generations and sustainability.

4 The Anti-Law Movement

As early as 1978, Laura Nader, one of the few critical minds in elite US academia,
denounced the anti-law movement launched by neoliberal power [29, 30, p. 52].
This struggle, conducted with a myriad of tactics (Alternative Dispute Resolution,
ADR, was her main example), aimed to weaken hard legality (limits on punitive
damages, difficulties in certifying class actions, emphasis on self-discipline with soft
conduct tools). Unfortunately, Laura Nader’s denunciation fell upon deaf ears, and
the academic crusade for flexibility (and the consequent reduction of law to impo-
tence) continued its juggernaut not only in the United States but also in the Euro-
pean periphery [31].

In the Italian context, matters unfolded in a similar manner. Command-and-
control administrative apparatuses (such as ARPA) designed to protect the environ-
ment were underfunded and captured. The judiciary, after golden years of so-called
assault magistrates, is now trapped in a bureaucratic and resigned view of its role,
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readily abdicating to bureaucracies (for example, regarding electromagnetism it is
rare to see the precautionary principle, despite its constitutional status—Article
191 TFUE—being used to repress behaviors that endanger public health and eco-
systems). Public law doctrine, often parochial or itself captured, has for years been
entangled in wholly ideological discussions about the so-called “regulatory state”
and its alleged efficiency [32, p. 36, 33]. Meanwhile, civil law doctrine mimics with
“regulatory private law” (a concept now in vogue in Europe), extolling the efficiency
of regulatory competition, an idea that certifies the submission of law to the logic of
capital and the false consciousness of sustainability discourses [34, 35].

These contextual insights, presented trenchantly given my earlier work, aim to
illustrate how, by elasticizing environmental law, making it market-friendly, exploit-
ing its ability to prevail in an imaginary competition supporting the green economy,
and celebrating any alternative to traditional force de loi as more efficient and desir-
able, we have arrived at a juncture where the jurisdiction in environmental matters
has been delegitimized and marginalized, making it, if not anti-law, at least non-law.
And since the opposing notion to law is that of “fact” in various senses, I would like
to discuss an impressive parallel transformation morphing new forms of de facto
power.

5 Sustainability, Legal and Natural

What happens when law, understood as top-down sovereign will, both in the vision
of formalist legal positivisms in continental Europe and in realist terms in the United
States, regresses? One possibility is that law is produced by bottom-up facticity as in
the case of customs and usages.’> Some scholars have saluted such emergence of cus-
tomary law overcoming “legolatry”” and narrow legal positivism [37]. Unfortunately,
in the current global conditions of new middle ages, when capital is concentrated in
few global corporations, it is more likely that law is substituted by the brute force
of a different top-down power. This has happened due to the most impressive tech-
nological transformation ever to occur: the internet massively accessed via smart-
phones [38].

In the technological conditions that have arisen, the retreat of vertical normativity
with a statist matrix of law has not been replaced by a bottom-up factuality, produc-
ing a customary and genuinely pluralistic law, as observed (and somewhat hoped
for) by masters like Rodolfo Sacco [39] or Paolo Grossi. On the contrary, the new
global normativity, hegemonic in current conditions, remains vertical [40, 41]. How-
ever, it is not legal but factual: it is based on a de facto power guaranteed to those
who control technology. This technological power allows exclusion without motiva-
tion and is indifferent to any form, even ideological, of legitimation. Far from leav-
ing the mere power of the state’s law in favor of a more varied and complex legal

3 In Italy, one late Master of Legal History and former Chief Justice of the Constitutional Court devoted
his career to rescuing the bottom-up production of law through facts in society denouncing the mythol-
ogy of modernity. See, among many writings [36].
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system from below, it confirms the “iron fist” of power. However, it is no longer the
power of the state but the one exercised by the private oligopoly that controls the
technological devices of cognitive capitalism.* These are the new “facts” producing
normativity [42, 43].

Elsewhere, I have hypothesized that since the opening of the internet for private
use humanity has been progressively trained in the logic of the Web and its plat-
forms, becoming landlords of the new virtual frontier where our lives and businesses
have migrated [44, 45]. I have observed how the logic of “take-it-or-leave-it” (con-
tractual mandates to click on “I agree”) has been legitimized by the behavior of bil-
lions of humans who spend more time in front of a screen than sleeping and who
click as a reflex, often arguing that they have “nothing to hide or to fear”. I delved
into the phenomena of dependence and uncritical compliance that this generates,
and I arrived at the hypothesis, expressed in my emeritus farewell address in San
Francisco, that the logic of conditionality was destined to extend beyond the inter-
net frontier, returning to the homeland and determining the death of law (ius) as an
alternative to concentrated power.

Better to understand, in recent years, with a progressively impressive accelera-
tion, that this mass phenomenon, without truly comparable historical precedents, has
assumed even more impactful proportions than indicated in those venues. Over four
billion people (more than half of the Earth’s population) currently use smartphones
(which do not merely constitute a new generation of cell phones, despite retaining
the term “phone” in their nomenclature) for a daily average of about five hours. By
2025, 72% of internet users will employ these microcomputers, which have become
true extensions of our bodies. Juan Carlos de Martin, an engineer attentive to the
transformations of social processes, provides data to identify a double impact of this
mass phenomenon for the theme of this essay [38].

On one hand, “the smartphone has become, in fact, if not yet by law, neces-
sary,” and here, so to speak, the sustainability of the phenomenon for legal culture
is impacted. In these conditions, a question arises: will we be able to transmit our
millennial jurisprudence (civilis sapientia) to future generations, if exclusion from
political and social life, as well as economic activity online, can occur, outside of
any principle, operated by a machine or private algorithm? Legal sustainability, i.e.,
the possibility to convey to future generations a legal environment not less civilized
than today’s, is impaired when the law must face, with modest yet exquisitely cul-
tural and civilizing tools, an unprecedented technological lawless acceleration. The
smartphone (symbolic machine of our century) that has constituted a qualitative leap
in this uneven confrontation is just a prelude to another impressive qualitative leap
that threatens us, as citizens and jurists, in the form of the popularization of artificial
intelligence (already upon us) and quantic computing (soon to arrive).’

* T will not discuss here the capacity of the private/public law distinction to survive phenomena such as
public/private sector revolving doors and participation by secret services on boards of directors of corpo-
rations that control global surveillance based on the capture of data.

5 A European Directive proposal is tackling the issue of planned obsolescence.
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On the other hand, and here the concept of sustainability remains in its more tra-
ditional tracks such as negative long-term externalities, the present generation cur-
rently unloads onto the future generation fifteen billion microcomputers (with about
half already discarded), whose average life is limited by design to a couple of years.
Not only that, but like drug addicts birthing children already doomed, our genera-
tion leaves to the future physical and psychological dependence on this technologi-
cal prosthesis, effectively transforming humans into cyborgs outside of any serious
political debate. This renders almost certain that the pace of abandonment of the
poisonous prosthesis (containing dozens of highly non-recyclable toxic metals) pro-
grammed for obsolescence will progressively impact the regenerative capacities of
Gaia, our planet.

The first problem of sustainability—the legal one—deserves deeper insights but
has to do with the very capacity of law, as a principle capable of opposing mere
power, to guarantee spaces of freedom and autonomy in front of the technology sym-
bolized by the smartphone. Here it is permissible to doubt, with Pashukanis among
jurists and Heidegger among philosophers, law’s ability to emancipate itself—and
therefore to emancipate us—from the deep structure of technological exploitation
[46].

Communication and information technology is built by design to close spaces
of pluralism and democratic agency in the interest of surveillance and power. It
is the last act of that struggle against the law discussed above. The power on such
technology is concentrated in private and governmental oligopolies. In the case of
smartphones, Google and Apple for operating systems; the Chinese government for
physical production of the object; the US government as the main (albeit declining)
geopolitical puppeteer of this turbulent historical phase. It has no interest in chang-
ing a status quo that delivers the minds, wallets, and data of billions of people, trans-
ported by a dazzling technological machine, into a world of blackmail (take-it-or-
leave-it), from which it is practically impossible to escape. A world that is nothing
more than the product of imperatives of capital accumulation [47, 48] that attacks
environmental and social commons with increasingly sophisticated tools, indifferent
to any principle different from the logic of capital accumulation.

As discussed elsewhere, while for centuries the civilis sapientia of jurisprudence
(ius) had managed to limit the most abhorrent abuses, because conveyed by a pro-
fessional class (jurists) then indispensable for the accumulation of capital, today
accumulation is possible online based on mere facts, like technology control that
allows exclusion much more rapidly and comprehensively than proprietary legal
rules, which jurists have historically made available to power. Moreover, an increas-
ingly globalized and standardized law, in the hands of increasingly technocratic if
not bureaucratic jurists [49] not only reduces itself to a mere instrument of capi-
tal extraction but also lends itself to replacement by the “intelligent” machine. It is
natural, therefore, that the reasoning and sermons of jurists on user privacy; lim-
its to surveillance; programmed obsolescence; the right truly to disconnect (remove
the battery from the smartphone); and the rights (especially of children) not to be
manipulated in mind and to develop one’s personality in one’s own interest and not
that of the corporate owner of the technology have the same concrete effectiveness
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as the almost four dozen United Nations resolutions calling on Israel to respect the
rights of Palestinians and international law.

6 Captured

In a scenario of this sort, the law officially produced (think of that of the European
Union, such as the GDPR, or more recently, the Digital Service Act, which came
into effect in August 2023), completely captured by concentrated private power,
can only be false consciousness. At most, it can have some impact on individual
players (consider Huawei excluded from the Western market by the policies of both
Trump and Biden), but for the rest, it is capable, at most, of marginally affecting the
obscene profits of the Web’s feudalistic oligopolists via some fines against unfair
practices that seem hefty to everyone except the recipients. Moreover, in a world
captured by corporations, the heterogeneity of declared ends (which I prefer to call
false consciousness) is just around the corner because the Digital Service Act, for
example, presented as a bulwark for the right to be informed free from the cacoph-
ony of fake news, has actually added a new level of public censorship (see, e.g., the
letters sent by the EU to Elon Musk) to the private censorship that already arbitrarily
excludes inconvenient social media content.

In a framework of this kind, ius, [S0] understood as the right of present and future
generations to be governed by democratic and acceptable ordering principles, a con-
tribution of Western tradition to the orderly coexistence among peoples and a poten-
tial common good of humanity, evaporates. It morphs under the distracted gaze of
jurists, who insist on business as usual, into pure false consciousness or, at most,
into cacophony in service of brute force of power.

What legal principles can we, as teachers in law schools, transmit with a straight
face to future generations? That when we buy a smartphone, we acquire ownership,
just like in the case of a bicycle or a book? Not: the truth is that, unknowingly, bil-
lions of people (kept artificially in ignorance) are buying at a dear price a machine
“opaque and unfaithful, creating dependence and physical and psychological prob-
lems, capable of being an instrument of intrusive and pervasive surveillance” [38].
The related sales contract does not transfer ownership in any of the senses elabo-
rated in centuries of jurisprudence because the buyer has “limited control ... over
a personal computer that silently controls, surveils, spies, manipulates its owner.”
We are not the owners of the machine we use; rather, we are its property, ourselves
transmogrified into the commodity on which dominium insists, owned not owners,
as Joshua Fairfield wrote some years ago [51]. In a chilling way, not only does the
feudal relationship of a new global medievalism re-emerge (there are few tenants-
in-chief of the internet frontier, bound together in a secret, opaque, and unknow-
able way), but also the domination over the person as a commodity returns, sub-
tly and sophisticatedly but hidden in plain sight in its brutality [52]. We should at
least notice the riders (mostly from the Global South) pedaling at the directions of
their smartphones while delivering pizzas we comfortably ordered via the same
instrument.
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If we move from legal sustainability to physical sustainability, scant comments
are needed. To give us convenient and, in fact, obligatory access to the internet,
keeping us glued in the interest of its feudal lords, wars are unleashed for metals and
rare earths, open-pit mining occurs, young children are enslaved in mines, female
workers are induced to suicide in Foxconn factories and elsewhere, landfills are
filled with toxic waste, destroying aquifers and other ecosystems.

The law does not control all this because it is progressively rendered impotent by
the betrayal of its own neoliberal priests, who have been celebrating the virtues of
soft law for years and evangelize us of the corporation’s concern for our health, our
planet, and our children. Plunder masked by law is an old, old story [15]. The quali-
tative leap today lies in the right to plunder, guaranteed to global powers, public and
private, by a techno-optimism that obscures minds, rendering them prisoners [53].

Sustainability thus becomes a strategy for green economy, a reductionist notion
(e.g., the fight against CO,) captured and functionalized by a power that makes cul-
tural co-optation its hallmark.

If the law wants to return to being a shield against a power that no longer even
needs it as a sword—"“Abundance needs no law” [54], p. 50]—the cultural leap must
be radical. Law and rights must be interrogated within concrete material relation-
ships. Genuinely innovative categories, such as the commons, capable of grasping
the inevitably dialectical dimension of law [55, pp. 59-61; 56, pp. 219-220] must
be strengthened and made aware of the risks of co-optation [57]. Sustainability,
whether legal or physical, needs above all the full development of a new ecological
jurisprudence committed to inclusion and solidarity rather than exclusion and strug-
gle. Such jurisprudence can emerge only if it evidences at its core the commons:
the only ordering category available today that is both ecological (i.e., holistic and
political) and structurally linked to future generations.

Funding Open access funding provided by Universita degli Studi di Torino within the CRUI-CARE
Agreement.
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