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Abstract
The beginning of the twenty-first century saw an apparent change in language in 
public discourses characterised by the rise of so-called “essentially oxymoronic con-
cepts”, i.e., mainly oxymora and paradoxes. In earlier times, these rhetorical figures 
of speech were largely reserved for the domain of literature, the arts or mysticism. 
Today, however, many new technologies and other innovations are contributing to 
their rise also in the domains of science and of law. Particularly in law, their inherent 
contradictory quality of combining apparently antagonistic suppositions challenges 
the traditional dualistic mode of reasoning and binary logic. As reflected in terms 
like fake news, alternative facts or conspiracy theories, these concepts are seen as 
a threat to the rule of law and legal certainty and have been described as harbingers 
of an age of disinformation or post-truth. The challenge posed by these apparently 
contradictory concepts requires a closer look at the premises that guide our legal 
thinking and a more integrated theory of the senses and their role in law, as cap-
tured by the terms “legal synaesthesia” and “legal semiotics”. It also calls for an 
inquiry into the mind’s functioning generally and how it processes information in 
the creative process of decision making, linking thoughts and actions as well as facts 
and fictions. Based on the qualification of “fake news” as an oxymoron, this article 
critically examines the deficiencies in a dichotomous distinction between fact and 
fiction exemplified by information about the pandemic of coronavirus disease 2019 
(Covid-19) in an attempt to clarify the principal issues for a global regulatory debate 
regarding “fake news”.
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1 Introduction

Language is a virus from outer space [16].

The concept “fake news” is now a frequently invoked concepts in public reg-
ulatory debates. It shares this privilege with related concepts like “alternative 
facts”, “social media”, “artificial intelligence”, “virtual reality”, or “conspiracy 
theory”. It is by no means a coincidence that each of these, and many more con-
cepts, has been described and qualified as an essentially oxymoronic concept 
[86]. This category of concepts evolved from Walter B. Gallie’s notion of “essen-
tially contested concepts” [35] and comprises, notably, oxymora, contradictiones 
in adiecto or paradoxes, all of which are rhetorical figures of speech expressing 
varying degrees of contradictions ranging from a single to two or more words 
[83, p. 150]. The frequency of the usage of these concepts confirms earlier pre-
dictions about the twenty-first century being the age of paradox [45, p. x], or an 
era characterised by the difficulties in discerning “powerful tensions, profound 
contradictions, and perplexing paradoxes” [107, p. 13].

Do the many oxymora and paradoxes constitute a new kind of post-truth 
rhetoric? [72, pp. 7–9] Does the frequency of such contradictions mean we have 
entered the disinformation age, meaning that is a time of great volatility where 
deception, misrepresentation, outright dishonesty, as well as incomplete informa-
tion, inadequate reporting, and biased or otherwise egregiously faulty analyses 
remain as the few constants [108, p. 82]?

While the use of paradoxes and oxymora in literature, the arts and even mysti-
cism was common, it is their recent rise in significance in the fields of science 
and of law that raises important questions about what constitutes objective real-
ity or truth as the foundations for scientific and legal certainty. The reason is that 
their inherent contradictions caused by the juxtaposition of antagonistic concepts, 
like “wise” and “folly” or “true” and “false”, in one word or sentence, is likely 
to confuse the reader and to render a conclusive judgment in terms of dualistic 
thinking and binary logic impossible.

Thus the legal equivalent of the twenty-first century as the age of paradox has 
been described by the book “Law in the Time of Oxymora” published in 2018, 
which connotes a world, in which “the complexity and the accelerated pace of 
change equally threaten—like a new pandemic global disease—to undermine law, 
especially the rule of law as an instrument providing legal certainty and predict-
ability” [84, p. xiii]. In other words, law in the time of oxymora means to ask if 
today, contrary to the traditionally dualistic reasoning applied in law, it is now 
opportune to hold that a person is guilty and innocent, a contract valid and void, 
an act legal and illegal at the same time [20, p. 4]. Applied to the case of informa-
tion, it means to conclude that news can be “true” and “fake” at the same time 
[66]. Such result of legal reasoning, however, would have serious repercussions 
on the current debates in many jurisdictions around the world about the possible 
regulation or prohibition of “fake news” [33].
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To avoid such confusion, it is necessary to remember the complex and cross-sec-
tional nature of “fake news”, which, as Lili Levi notes, means that no single or sim-
ple tactic can or should “address the variety of challenges posed by the multi-headed 
phenomenon of ‘fake news’”, the reason being that “the issue of the relationship 
between the press, the government, and the public is so profoundly important and 
difficult; because ‘fake news’ is such a multi-faceted and evolving phenomenon; and 
because today’s information environment is so complicated, proposing remedies to 
address the problem requires great care and restraint” [66, p. 237].

Against this backdrop, the paper will first provide an overview of the current 
international regulatory situation and future debate regarding “fake news” and 
related concepts (Sect.  2). It will also critically highlight that the present interna-
tional legal framework is marginal at best and that various national efforts to regu-
late fake news are–due to the global information technology revolution manifest in 
the creation of cyberspace—ill-fated as well. Subsequently, it will address deeper 
conceptual and cognitive problems related to a possible legal qualification of “fake 
news” as an oxymoron (Sect. 3). This discussion focuses on the linguistic as well 
as cognitive confusion caused by these concepts and the role of the perception of 
time in the assessment of information being fake (false) or true. It then explores the 
phenomenon of “predictive programming,” which is a concept used to describe vari-
ous products of the entertainment industry as a tool to control the minds of masses 
with the aim to prepare them for planned future policies and events (Sect. 4). By 
listing examples of predictive programming in the context of the coronavirus disease 
2019 (Covid-19) pandemic, the paper aims to gain insights not only into the deeper 
premises that guide our legal thinking but also the wider links between the world of 
law and the world of fiction. The similarity between fictitious and factual accounts 
of the pandemic suggests to query for a new paradigm for future regulatory debates, 
one that may build on a new cognitive mind-set enabling a new understanding about 
law and the future itself (Sect. 5). Finally, the paper draws some short-term conclu-
sions about elements and different legal areas that should be considered in future 
debates about the regulation of “fake news” and, more importantly, about a global 
legal framework guaranteeing the free flow of news and other information (Sect. 6).

2  The Age of Paradox or “Fake News” as a Glocal Phenomenon

Mankind, in coming of age, has begun to be subject to the necessity and to feel 
the urgency of forming one single body coextensive with itself [23, p. 15].

Perhaps surprising to many, the term “fake news” is not as new or as alien to 
international regulatory debates as it seems. The intentional use of misinformation 
is a serious concern that has existed for a long time and was used as a technique for 
many harmful purposes including the incitement to wage wars [97]. It has gained 
new attention, notably in the context of the interference with elections [63], Brexit 
[106], and, most recently, during the Covid-19 global pandemic, also characterised 
as a “global misinfodemic” [110], whereby misinformation was said to spread faster 
than the virus itself. In this respect, the spread of the global pandemic and of fake 
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news both confirm the characterisation of the present time as paradoxical, which 
David Held characterised as follows:

The paradox of our times can be stated simply: the collective issues we must 
grapple with are increasingly global and, yet, the means for addressing these 
are national and local, weak and incomplete [49, p. 143].

To briefly recall, it was on March 11, 2020 that the World Health Organization 
(WHO) declared the Corona Virus Disease (Covid-19) a pandemic, which means 
an epidemic of an infectious disease that has spread across multiple continents or 
worldwide. The responses formulated since then, however, were primarily taken and 
implemented at the national or even local levels [125]. By contrast, calls for con-
certed actions taken at the global level are widely absent or were merely expressions 
of intent that nonetheless remained unheard [34].

This situation is similar to the regulatory actions taken to halt the dissemination 
of fake news, which are almost exclusively implemented at the national level, such 
as in Singapore,1 Germany,2 or France,3 even though modern communication and 
information technologies are borderless and operate globally. In short, there are cur-
rently many more national debates ongoing but no plan for a future global regula-
tory strategy aiming to contain the problem of misinformation can be found [33].

In order to find some international responses, one has to go back in history. 
The only existing international legal instruments directly applicable to fake news 
are marginal, incomplete and fragmented at best. As will be shown below, they are 
widely obsolete, which may be of no surprise given that these historical documents 
are the League of Nations’ Convention on the 1936 International Convention on the 
Use of Broadcasting in the Cause of Peace,4 and the UN General Assembly’s 1953 
Convention on the International Right of Correction.5

The first instrument, the 1936 Broadcasting Convention, thus takes a pessi-
mistic view on the new information technology of broadcasting as it warns of its 
potential threats to international peace. In this regard, it is interesting to add that 
it was originally prepared by the League of Nations’ International Committee for 
Intellectual Cooperation (ICIC) in parallel to the 1933 Convention for Facilitat-
ing the International Circulation of Films of an Educational Character, which 
had taken a more optimistic view.6 The optimism was expressed in its Preamble, 

1 Protection from Online Falsehoods and Manipulation Act (POFMA), Republic of Singapore Govern-
ment Gazette No. 28 (28 June 2019); available at: https:// sso. agc. gov. sg/  Acts- Supp/ 18- 2019.
2 “Network Enforcement Act” (Netzwerkdurchsetzungsgesetz vom 1. September 2017 (BGBl. I S. 
3352); available at: https:// www.gesetze- im-internet.de/ netzdg/ BJNR335210017.html.
3 “Law Against Information Manipulation”, LOI n° 2018–1202 du 22 décembre 2018 relative à la lutte 
contre la manipulation de l’information; JORF n°0297 du 23 décembre 2018; available at: https:// www. 
legif rance. gouv. fr/  downl oad/  pdf? id=  6- nJtAI QpD8- Ugn4w umM7m xoCtq h9SJ3 2VBSC t4dzzI=  
4 International Convention on the Use of Broadcasting in the Cause of Peace 1936, 186 LNTS 301 
[Broadcasting Convention].
5 Convention on the International Right of Correction, New York, 31 March 1953, 435 UNTS 191 [Cor-
rection Convention].
6 Convention for Facilitating the International Circulation of Films of an Educational Character, signed 
at Geneva, October 11, 1933, 1 L.N.T.S. 333 [Circulation Convention].

https://sso.agc.gov.sg/Acts-Supp/18-2019
https://www.legifrance.gouv.fr/download/pdf?id=6-nJtAIQpD8-Ugn4wumM7mxoCtqh9SJ32VBSCt4dzzI=
https://www.legifrance.gouv.fr/download/pdf?id=6-nJtAIQpD8-Ugn4wumM7mxoCtqh9SJ32VBSCt4dzzI=
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which mentions the desire “to facilitate the international circulation of educa-
tional films of every kind, which contribute towards the mutual understanding of 
peoples”. Yet, while advocating the free trade of educational content, the Circu-
lation Convention also recognizes the High Contracting Parties’ right “to censor 
films in accordance with their own laws or to adopt measures to prohibit or to 
limit the importation or transit of films for reasons of public security or order” 
(Art. VIII).

By contrast, the 1936 Broadcasting Convention obliges the High Contracting Par-
ties to prohibit or delay “the broadcasting within their respective territories of any 
transmission which to the detriment of good international understanding is of such 
a character as to incite the population of any territory to acts incompatible with the 
internal order or the security of a territory of a high contracting party” (Art. 1). It 
also obliges them to ensure that “transmissions from stations within their respective 
territories shall not constitute an incitement either to war against another High Con-
tracting Party or to acts likely to lead thereto” (Art. 2). Most importantly, the said 
convention also obliges parties to prohibit any transmission “likely to harm good 
international understanding by statements the incorrectness of which is or ought to 
be known to the persons responsible for the broadcast” (Art. 3). This last article is 
the most relevant and comes closest to a general prohibition of fake news in inter-
national law. Plus, the said convention offers procedures to verify the false infor-
mation and even an international procedure for the settlement of disputes includ-
ing the International Court of Justice (ICJ), arbitration and other methods of dispute 
resolution.

As for the second international legal instrument, the 1953 Correction Convention 
prepared by the UN General Assembly is even more explicit in this regard, as the 
contracting states recognize in the Preamble “the right of their peoples to be fully 
and reliably informed” and desire “to improve understanding between their peoples 
through the free flow of information and opinion” as well as “to protect mankind 
from the scourge of war, to prevent the recurrence of aggression from any source, 
and to combat all propaganda”. Last, and important for any future regulatory strat-
egy at the global level, it is also interesting to note the Convention’s consideration 
that, at the time, it was considered impracticable to institute a procedure at the inter-
national level for verifying the accuracy of a report which might lead to the imposi-
tion of penalties for the publication of false or distorted reports. Nonetheless, what 
constitutes perhaps the most important contribution of the Correction Convention is 
the procedure it lays out for the verification and correction of inaccurate or distorted 
news reports (Art. II).

When discussing the possible regulation of fake news, it is also important to con-
sider the existing international legal framework guaranteeing the free flow of infor-
mation and related rights. For instance, the Universal Declaration of Human Rights 
lists several fundamental rights that stand in stark opposition to restrictions of the 
free flow of information, such as the right to freedom of thought, conscience and 
religion, and the freedom of opinion and expression, which includes the freedom “to 
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seek, receive and impart information and ideas through any media and regardless of 
frontiers”.7

However, the complexity of drawing the line between freedom of information and 
useful restrictions thereof, is reflected in the text of the later International Covenant 
of Political and Civil Rights (ICCPR).8 In Article 19, the ICCPR restates the right 
of everyone to hold opinions without interference and to freedom of expression. The 
latter right has been specified to include the “freedom to seek, receive and impart 
information and ideas of all kinds, regardless of frontiers, either orally, in writing 
or in print, in the form of art, or through any other media of his choice”. Such wide 
interpretation of the said freedom, however, is limited by Article 20 ICCPR, which 
states that “any propaganda for war” as well as “any advocacy of national, racial or 
religious hatred that constitutes incitement to discrimination, hostility or violence” 
shall be prohibited by law. It is also noteworthy that the International Covenant on 
Economic, Social and Cultural Rights (ICESCR) extends these freedoms to the kind 
of information deemed indispensable for scientific research and creative activity.9

This brief overview of existing international legal instruments relevant for the 
problem of fake news shows, first and foremost, the severity of the problem of 
the fragmentation of international law. It also reflects, likely as a result of the 
widespread traditional use of dualistic thinking, the tendency of the members 
of the international community to address a single coherent problem by way of 
separating it into two opposite constituents, by usually framing it using dichoto-
mies. This is the case with broadcasting, where the positive (educational) effects 
were separated from the negative (harmful) effects, as exemplified by the 1933 
and 1936 Conventions. A similar tendency can be observed in the case of intel-
lectual property rights, where the artistic or cultural aspects were separated from 
their commercial aspects through the 1883 Paris Convention and the 1886 Berne 
Convention respectively.10 The same tendency repeated itself in the treatment of 
cultural products under the aegis of the World Trade Organization (WTO), which, 
by way of Articles IV and XX of the 1947 General Agreement on Tariffs and 
Trade (GATT) as well as Articles XIV and XVI of the General Agreement on 
Trade in Services (GATS), widely exempts them from the rules of the liberaliza-
tion of international trade [82]. Finally, it was despite the so-called “indivisibility 
of human rights” that the political and civil aspects of fundamental rights were 
separated from their social, economic and cultural counterparts by means of the 
two 1966 International Covenants mentioned before. This problem and the bal-
ance of different rights is also manifest in the context of the current pandemic 

10 Paris Convention for the Protection of Industrial Property of March 20, 1883, 828 U.N.T.S. 306 
and the Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886, 828 
U.N.T.S. 221.

7 Article 18 and 19 Universal Declaration of Human Rights (UDHR), GA Res. 217 (III), UN GAOR, 3d 
Sess., Supp. No. 13, UN Doc. A/810 (1948).
8 International Covenant on Civil and Political Rights, adopted by the General Assembly of the United 
Nations on December 16, 1966, 999 U.N.T.S. 171.
9 Article 15 International Covenant on Economic, Social and Cultural Rights, adopted by the General 
Assembly of the United Nations on December 16, 1966, 993 U.N.T.S. 3.
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with the problem of finding the right balance between individual rights and liber-
ties and their restrictions due to public health during pandemics [91, 100].

The problem with the formulation of such regulatory approaches using dualis-
tic thinking is that they trade accuracy for simplicity. However, life and the reality 
surrounding it is regularly more complex and certainly more paradoxical. Akin to 
the paradoxes of freedom and of tolerance mentioned by Karl Popper [96, pp. 109 
& 226], the paradox of the regulation of fake news could thus be described by the 
dilemma of how much restriction to the free flow of information is permissible in 
order to guarantee the free flow of information in the first place. Related to this 
paradox is the oxymoron of “glocalisation” [111, p. 3], which, when applied to 
digital media, translates into the fact that fake news technically operates at the 
global level while it is legally addressed locally, as summarized by the paradox 
formulated by David Held above.

This glocal paradox also confirms that a so-called “international regulatory 
approach” to fake news, as it was undertaken in the past, is unfit to contain the 
problem today. The reason is that today’s fake news is not mostly false reports 
circulated by national media outlets from one state into another. The problem 
is truly global or transnational, as the news now includes stakeholders made of 
public and private, local and global, as well as individual and collective entities. 
As it was stated, fake news is made up of a mixture of such reports, plus gov-
ernments setting up “teams, made of public officials, volunteers, fake accounts, 
and bots—a software application that runs automated tasks over the internet to 
interact with and mimic human users—or a mix of those to manage and influence 
public opinion online”, as well as individual users disseminating information via 
blog posts, YouTube videos, fake news stories or manipulated images to mention 
but a few [2, p. 1]. In short, the international conventions cited above also show 
how outdated the concept of international law already is, by almost exclusively 
relying on national sovereignty and a territorial conception, which—it seems—is 
clearly technically, economically and socially, but, unfortunately, not politically 
outdated.

In view of such complexity, it is important to recall the wider purposes that par-
adoxes and contradictions serve. Among these purposes is the function to remind 
us that their occurrence often represents instances where current knowledge may 
be deficient, which renders predictions based on such knowledge inconsistent with 
actual events or findings [57, p. 1]. Moreover, oxymoronic expressions show that 
framing problems as dichotomies based on dualistic thinking and binary logic alone 
is inadequate and outdated, not only for the sensory framework of perception, but 
also the purpose of regulation [84, pp. 245–6]. For instance, in the case of new tech-
nologies, related regulatory approaches in the sole form of prohibitions or recom-
mendations, were found to be insufficient [27, pp. 156–7].

For this reason, it is necessary to seek more comprehensive regulatory approaches 
at the global level beyond mere state intervention. Moreover, as an encounter with 
profound contradictions, paradoxes and oxymora alike also force us “to search for 
the deeper causes of the legal premises that guide our thinking” [30, p. 1292]. To 
this end, it is deemed useful to briefly inquire into the meaning of the term “fake 
news” but from a global perspective.
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3  “Fake News” as an Oxymoron: Law between Fact and Fiction

Just like a map that can never correspond entirely to the territory it rep-
resents, information can never correspond to reality in every detail [6, p. 
1372].

When it comes to the search for a definition of the term “fake news”, it soon 
becomes clear that there exists no single definition or broad consensus, as the phe-
nomenon itself seems too broad and complex at the same time [117, p. 137]. It is 
nonetheless useful to mark the distinction made between “fake news” and “distorted 
news”. The former is defined as news items that are intentionally fabricated, regard-
less of their author’s ultimate intention, while the latter are more subtle forms of 
information trying to influence or manipulate people’s beliefs and behaviour [6, 
pp. 1358–9]. In addition to this broad distinction, there exists a plethora of defini-
tions matching the different perspectives by those formulating them, which include 
international organizations, public authorities or broadcasters, scholars and private 
social media platforms, such as Facebook or YouTube [2, p. 2]. Generally, however, 
a globally accepted single, let alone legal authentic definition is to date non-existent.

In view of such plethora of definitions of fake news, one can either essentially 
contest the different meanings in endless disputes [35, p. 169], or have recourse to 
essentially oxymoronic language. The latter approach leads to “fake news” being 
qualified as an oxymoron, because “[N]ews is supposedly—and normatively—based 
on truth, which makes the term ‘fake news’ an oxymoron” [117, p. 140]. Another 
publication comes to a similar conclusion when it states that the term fake news is 
an oxymoron because “‘news’ means verifiable information in the public interest, 
and information that does not meet these standards does not deserve the label of 
news” [54, p. 7].

The repeated qualification of fake news and many more terms of public inter-
est underscores the observed trend to move from the use of essentially contested 
concepts towards essentially oxymoronic concepts [84, pp. 6–24]. This trend also 
underscores the intrinsic connection that exists between these various phenomena, 
as many more related terms, such as “social media” [129, p. 210], “artificial intel-
ligence” [37, p. 99], or “virtual reality” [127, p. 330] have all been qualified as oxy-
mora and are but a few examples of a wider trend.

As language is one of the means through which the law acts, the apparent rise 
in the number of oxymora and paradoxes in scientific and legal discourses must be 
taken seriously, as it has wider repercussions for the future of law in general and 
different areas of law in particular. Some of these implications for law in general, 
and for international customary law, comparative law or international adjudica-
tion have been outlined in several individual publications [84–86]. For the present 
context of fake news, it important to stress that the changes in language indicate 
a deeper change happening, possibly indicating a cognitive revolution requiring a 
deeper inquiry into the links between language, logic and the senses. This query also 
confirms the need for more interdisciplinary approaches to law, such as between law 
and neuroscience [93], and a renewed interest in the “law and literature” movement 
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or novel concepts like “legal synaesthesia” [84, pp. 234–43] or “synaesthetic legali-
ties” [8, 70] as well as “legal semiotics” [126].

The concept of legal synaesthesia is derived from the merger of law and synaes-
thesia. Synaesthesia means “to sense together” and describes “a condition in which 
one sensory modality also gives rise to a sensation in a different modality” [104, p. 
3]. It was also defined as the parallel sensation of two or more, or all, of the senses 
[22, p. 1). It is important for law not only because we all might be born with synaes-
thesia already [25] but it may also be the rule rather than the exception in the future 
of perception [77, p. 229]. Thus, legal synaesthesia can be understood to describe 
the close interplay between law, perception and all the senses and argues—in line 
with legal semiotics—for a more inclusive focus on all senses instead of just one, 
as both law and perception are in a constant search for greater coherence as a means 
to avoid the negative effects of both the fragmentation of the senses and of the law 
[124, pp. 159–181, 53].

Semiotics, as the science of signs which can be communicated through all the 
senses [47, p. 110], therefore marks an important point of departure for the debate 
about fake news in relation to new technologies. To give but two examples, a wider 
sensory spectrum allows for dissolving confusion between the senses, as captured 
by the McGurk effect, which describes the perceptual phenomenon that the mind 
may overrule what we hear based on what we see [73]. The same effect also helps 
to explain why it is harder to communicate with wearing the Covid-19 face masks, 
because we cannot detect lip movements or other facial expressions [79]. Secondly, 
reliance on a wider sensory spectrum may also prove useful in the exposure of 
so-called “deep fakes” [135]. Deep fakes usually describe AI-generated fake face 
images or videos, which lift the problem of misinformation through fake news to 
even higher levels. In this regard, it would be interesting to see further research stud-
ying various human abilities, such as intuition [39, 114, p. 175], and particularly the 
role of synaesthesia in relation to the abilities of individuals to differentiate between 
real and fake content [43].

As for the legal response to fake news and its qualification as an oxymoron here, 
it is important to stress another aspect, namely the inadequacy of language to accu-
rately describe reality and complex phenomena. This problem can be exemplified in 
analogy to the concept of time, as observed by Carlo Rovelli as follows:

The grammar of many modern languages conjugates verbs in the “present,” 
“past,” and “future” tense. It is not well-adapted for speaking about the real 
temporal structure of reality, which is more complex [109, p. 8].

It is the perception and understanding of time, which is also extremely impor-
tant for the question of the solution of the conundrums described by oxymora and 
paradoxes [84, pp. 257–62]. One reason for this importance is that time is the prime 
unit applied to the measurement of change. With change apparently occurring faster, 
as captured by the notion of an acceleration of change [40], there is also greater 
uncertainty as to what is true or false or real and fake. With regard to time, it is also 
interesting to mention another oxymoron, i.e., the one of “old news”. This term was 
qualified as an oxymoron by a Canadian court in a case dealing with a delay of the 
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ability to report the “news” as an injury to the Freedom of the Press.11 This example 
highlights precisely the major problem regarding the qualification of a news report 
as being false, fake or truthful comes into play. We know from the history of sci-
ence that many scientific theories were deemed as heresy in the present only to be 
later confirmed to be true [69]. The reverse is also possible that scientific facts were 
hailed as a major discovery only to be little later laughed at as a hoax. Unfortunately, 
the law has often been involved, instrumentalised or causal in such erroneous out-
comes. Does this mean that there is a “fake science” and judicial error leads to law 
being “fake” too?

While this question must remain unanswered here, it reminds of the fact that the 
line between fact and fiction is often difficult to draw. This was once observed by the 
statement that “one by one we have seen how categories, which at first seem sharply 
defined, merge one into another, and how every classification, when analysed, shows 
that some imaginary line has been arbitrarily taken as a boundary” [67, pp. 178]. 
This observation brings us back to the argument that both science and law are now 
prone to provide scientific insights by way of paradoxes or oxymora. In the widest 
possible sense, this analogy between the two can be exemplified by the two concepts 
of “science fiction” and “legal fiction”, both having been qualified as oxymora. As 
for science fiction, the reason given was that “[I]t invokes and delivers dichotomies, 
insoluble dilemmas, deceptive solutions. It makes manifest worlds upon worlds that 
are too contradictory to exist” [21, p. 8]. A legal fiction, on the other hand, was 
equated to “a contradictio in adjecto, a self-deception, even a declaration of bank-
ruptcy by [legal] science!” [123, p. 7] as well as explicitly qualified as an oxymoron 
in a court case.12

Both qualifications do not mean that fact cannot be discerned from fiction within 
a given context and a fixed set of criteria. However, they can also not be taken to 
mean that all scientific truths will hold their validity at all places and at all times. To 
the contrary, the intrinsic connection between law and science in this regard has also 
been established by a paradox, namely the one of scientific authority, which holds 
that “the cases in which scientific advice is asked most urgently are those in which 
the authority of science is questioned most thoroughly” [11, p. 1].

It is likely for the reason of this paradoxical scientific uncertainty that the law 
itself has used the instrument of legal fiction since early history [1]. One of the most 
common definitions of legal fiction is that is an assumption that something is true 
about something that is known to be false [32, p. 393]. It can also be described as 
an imaginary structure in law used to fulfil a higher purpose of the law, such as to 
correct inadequacies and deficiencies in the law in force. Against this background, 
it appears at a first look paradoxical to try to regulate fake news by virtue of instru-
ments which apply fictions. On the other hand, we must acknowledge that most of 
what we call the reality we live by, is actually made of legal and other fictions, such 
as state, a constitution, a corporation or money to mention but a few. It is perhaps 

11 Alberta Court of Queen’s Bench, R. v. Trang (D.) et al., ABQB 437 (2001) at para 72.
12 Supreme Court of Arkansas, Springdale Board of Education v. Bowman, 294 Ark. 66 (1987) at 74.
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no coincidence that the author of a book using the double oxymoronic title “Homo 
Deus: A Brief History of Tomorrow” qualifies the role of fictions as follows:

In the twenty-first century fiction might thereby become the most potent force 
on earth, surpassing even wayward asteroids and natural selection. Hence if 
we want to understand our future, cracking genomes and crunching numbers 
is hardly enough. We must also decipher the fictions that give meaning to the 
world [46, p. 152].

The importance of fictions was also recognized for law by the need to rethink 
legal thinking as indicated by the debate about fake news. This need was captured by 
the term “jurisfiction”, which was described as follows:

The recent fashion to loudly debate “fake news” and “fake facts” and permit 
“fact checking” as a “fake control” is a clear sign. It tells us that traditional 
legal hermeneutics, the art of interpreting and architecting legal facts, is no 
longer a single means to articulate law’s diction. That consideration leads the 
rethinking of legal thoughts towards a different background—an attitude artic-
ulated in the word “jurisfiction’ [14, pp. 1 and 43].

Again, to decipher legal and other fictions, paradoxes and oxymora are a use-
ful reminder for the inadequacy of the current language and knowledge. They also 
reiterate the need to take a wider spectrum of the problem into account if an effi-
cient solution is to be found. Therefore, and notably against the panoply of legal 
measures taken in response to the global pandemic so far [125], it is important to 
proceed from the assumption that language, the senses, the perception of time, and 
the distinction between fact and fiction are intricately connected. Especially, oxymo-
ronic concepts may have a role in expanding our understanding of time and space, 
as expressed in the oxymoronic notion of “space–time” or the paradoxical question 
of why we remember the past but not the future. Reminiscent of this possible causal 
connection, the discussion shall next turn to the case of various factual and fictitious 
accounts and explanations of the current Covid-19 global pandemic.

4  Conspiracy Theories and Predictive Programming

There are some scholars who argue that the phrase conspiracy theory is an 
oxymoron [113, p. 31].

First, it is necessary to state that the outbreak of the coronavirus disease 
(Covid-19) not only led to a “misinfodemic” [110], but also numerous specula-
tions branded as conspiracy theory beliefs [80]. Conspiracy theory beliefs were 
found to centre largely on the origin and cause of the virus (bats, 5G or labora-
tory, an effective treatment, and the benefits of and reasons for a Covid vaccine 
[9,55]. In this regard, it is interesting to note that there is often a substantive disa-
greement in the scientific community, especially when it comes to novel prob-
lems and phenomena, which invites speculation into the debate. Some of these 
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speculations are branded as conspiracy theories in pejorative terms, possibly to 
silence opposite views and criticisms.

Another source for conspiracy theory beliefs are fictitious stories told in dif-
ferent media that precede their actual occurrence. For example, most people have 
heard or seen a movie about the Titanic, the ocean liner that tragically sank on 
15 April 1912, after colliding with an iceberg on its transatlantic crossing from 
Southampton to New York City. Few people, however, are aware of a novella 
entitled “The Wreck of the Titan: Or Futility”, which tells the fictitious story of 
a steamship called Titan, which was considered practically unsinkable but later 
had “hurled itself at an iceberg” and sank [105, p. 2 and 26]. This fictitious story, 
however, was first published in 1898, which is 14 years before the real tragic acci-
dent involving the Titanic happened.

Such events, where fiction precedes fact, are frequent. They often give rise 
to speculation and attempts to scientifically explain them, as coincidences, for 
instance. However, even coincidences may have different causes, such as hidden 
(or unknown) causes, psychology, a multiplicity of endpoints, or the law of truly 
large numbers [26, p. 853]. These explanations do not exclude the possibility, as 
indicated by the analogy to antitrust issues, the existence of a conspiracy, i.e., 
a secret and active pursuit of certain illegal goals. Despite the pejorative use of 
the term, it was Cass Sunstein who noted that “some conspiracy theories have, 
of course, turned out to be true” [115, p. 4]. This is a rather weak statement for 
a law professor, because from the perspective of law, any crime was, before the 
perpetrator(s) was (were) found, arrested and convicted by a fair trial, rightfully 
subject to inquiries and speculations, which could have been denoted as a con-
spiracy theory.

Obviously, any of such crimes can also have been committed purely based on 
imitation. This has been explained by the behavioural process known as so-called 
“copycat crimes”, which has also been linked to the influence of the media [116, 
p. 251, 19]. This effect, however, does not preclude instances where the influence 
by the media exercised is not purely coincidental. The term often used to describe 
this form of mind control is “predictive programming”, which is usually attrib-
uted to conspiracy theorists and refers to a practice “whereby the mass media are 
used to indoctrinate the public to future social or technological changes” [65, p. 
57, 71, p. 155]. If such mind control is exercised deliberately and uses different 
channels including facts and fiction, it can help to turn—akin to the dynamics of 
a self-fulfilling prophecy—a (conspiracy) theory into reality.

The prevalence of a self-fulfilling prophecy, for instance, has been found in 
the context of Samuel B. Huntington’s theory of a “clash of civilisations” [52]. 
A self-fulfilling prophecy is a psychological phenomenon of someone making a 
prediction and then acting upon it to make it happen [10, p. 765]. In the reverse 
case, it is called a self-defeating prophecy. It is interesting to note that it was 
also defined as “a false definition of the situation evoking a new behavior which 
makes the originally false conception come true” [78, p. 195]. This psychological 
power to turn false information into real consequences was also described by the 
power of political myths in influencing people’s minds as follows:



843

1 3

The Global Regulation of “Fake News” in the Time of Oxymora:…

Finally, if power is the ability to influence another person and make him 
or her do, or not do, what he or she otherwise would not, or would, have 
done, then it is clear that the most effective power is the power that can be 
felt without being seen. In this sense, symbolic power, defined as the power 
to construct a successful version of reality, permeates all the dimensions 
of power—political, ideological and economic, without it being possible to 
treat them without taking this symbolic dimension into consideration [13, p. 
330].

Again, the oxymoronic definition of fake news highlights the difficulty in draw-
ing clear dichotomous lines between fact and fiction. In the context of predictive 
programming, the dichotomy lies between two events being based on coincidence 
or contrivance, meaning that they either had no causal relation or they were in 
fact linked by a deceitful plan.

This power of the mind to link the imaginary and reality is also reflected in 
the power of law. This power can be described by the seemingly oxymoronic 
term “poethics”, as coined by Richard H. Weisberg, which combines the terms 
“poetry” and “ethics to perhaps explain the underlying link between “two major 
human enterprises: establishing justice and storytelling” [128, p. ix]. From this 
perspective, law, like literature, can use predictive programming as an initially 
fictitious means to silently “nudge” people into accepting and eventually comply-
ing with certain comfortable or uncomfortable truths, depending on the objec-
tives pursued [119]. This sociopsychological power of the law, however, needs 
to be applied wisely and duly consider both when and how regulatory steps are 
taken.

For the issue of the regulation of fake news, it is therefore useful to provide a 
brief timeline of the different factual and fictitious accounts surrounding the Covid-
19 pandemic. Before that, not surprisingly, it is noteworthy that the term “conspir-
acy theory” has also been qualified as an oxymoron or contradiction in terms [99, p. 
118]. Put simply, the two terms are contradicting, like the oxymoron “open secret”, 
as a conspiracy entails a secret plot, whereas a theory is supposed to be publicly 
known and empirically verifiable. Unfortunately, the term “conspiracy theory” is 
usually given a pejorative meaning, one that can be used to discredit even the pro-
cess of formulating any questions before their possible answers have been verified. 
This pejorative meaning attributed to the term has often the negative effect of halt-
ing a critical and investigative inquiry into the causes of certain events or develop-
ments. Without any formal inquiry, however, these events and often factual informa-
tion surrounding them may simply be termed as coincidences, i.e., the occurrence of 
events apparently by chance, and never bring to light the acts of contrivance under-
lying the events. This is noteworthy as, even in the scientific realm, it was noted 
that “a prediction may be correct, but its theoretical basis may be false” [118, p. 
4]. The same is certainly true for some so-called “conspiracy theories,” where the 
general argument may be correct but the background knowledge may be based on 
incomplete information or seemingly irrational grounds. On the other hand, it is also 
known from many economic decisions that consumers, business people or policy 
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makers take, that “we are not only irrational, but predictably irrational” because 
“our irrationality happens the same way, again and again” [4, p. xx].

In view of the above, trust, in both media and public institutions, plays an impor-
tant role in addressing a rise in conspiracy theories [44]. The problem can perhaps 
be exemplified by an analogy to an area of law called “antitrust law,” which—given 
that it was also qualified both as an oxymoron and paradox [5, p. 17, 12, pp. ix 
and 408]—seems to offer the right reference due to the double entente of the word 
“trust” in this context. The US Sherman Antitrust Act also uses the terms “con-
spiracy” for a contract in restraint of trade or commerce to be declared illegal.13 To 
exemplify the parallel, take a case where a person enters a supermarket and sees 
the same product category, such as Camembert Cheese, manufactured by separate 
companies, offered at the same price, such as €4.99. The same price may be a pure 
coincidence (possibly caused by similar costs in the manufacturing of the product). 
Or, it suggests the existence of a “conspiracy,” which is called a “(price) cartel” in 
antitrust language. This opens the door to endless speculations until an investigation 
by antitrust authorities is opened, which—possibly after a raid of the companies’ 
headquarters—establishes or refutes the existence of a cartel engaged in the illegal 
practice of price fixing.

Unfortunately, in the case of conspiracy theories centred on a large number of 
events, such inquiries are often not even pondered and even less initiated. The lack 
of independent transnational judicial authorities and the fact that every state oper-
ates secret services, which as their name suggests, often operate in the shadow of 
(or even beyond) the letter of the law, certainly does not help in this regard and con-
tributes to the encyclopaedic dimension of conspiracies [88]. Their secrecy, a gen-
eral lack of transparency and poor communication of official information can spur 
the formulation and spread of conspiracies. In this context, it is regrettable that the 
term “conspiracy theorist” has assumed such a pejorative meaning [24, pp. 31–2], 
which is one that stifles an open debate leading to an official inquiry, which would 
be closed by a conviction or acquittal of the alleged perpetrators.

In sum, the term conspiracy theory is both an essentially contested and oxymo-
ronic concept. In line with the latter qualification, it is interesting to note that the 
lack of understanding of the term is caused, inter alia, by a too fragmented scholarly 
debate, unrealistic assumptions about the causality of events and a strictly binary 
Manichean logic breaking everything down into good or evil [7, pp. 82–3]. It is 
one that was found to range from silly online hoaxes to serious investigative report-
ing and from adversarial political critique to dangerous mutilations of ascertained 
knowledge but it was concluded that they “hold a legitimate, even important place 
within democratic discourse and must be protected” [7, pp. 82–3].

The potentially constructive role of conspiracy theories and the call for their pro-
tection as part of free speech appears similar to the one of fake news. To exemplify 
notably the limitations of a rigid binary reading, the term conspiracy theory can also 
be understood as a form of “controlled opposition,” which can be defined as the use 
of a small amount of ridiculous or exaggerated disinformation aimed at discrediting 

13 Section 1 Sherman Anti-Trust Act (1890), ch. 647, 26 Stat. 210 (1890).
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a wider range of genuine information or legitimate claims. Fake news can also be 
instrumentalised in this regard, which leaves the interested reader of news content 
offered by today’s mass media with an infodemic or an intellectual cocktail of mass 
information made of genuine news versus fake news, serious issues versus humour 
and satire, science versus pseudoscience, or—ultimately—fact versus fiction to men-
tion but a few [28]. Moreover, the language used in this mass media content is often 
replete with oxymoronic concepts, like “alternative facts” or, what could be termed, 
other “doublespeak”, in reminiscence to George Orwell’s “Newspeak” and “double-
think” as new ways to exercise reality control [90, p. 865]. How this doublespeak, 
combining scientific fact and fiction as well as education and entertainment, para-
phrased by the oxymora “science fiction” and “edutainment” plays out in relation to 
the present Covid-19 global pandemic will be shown in the next section.

5  The Global Pandemic between Scientific Fact and Fiction

The proper antithesis to fact is fiction, and fiction may teach a deep truth [134, 
p. 14].

Officially, the world became aware of the current Covid-19 virus, when it was 
declared a pandemic by the World Health Organization (WHO) on 11 March 2020 
[133]. However, in the months and weeks before this date, news reports were grow-
ing in number reporting on a new corona virus, or strange flu cases. Even though 
the outbreak was initially reported from Wuhan (China), since then there have been 
conflicting reports regarding the origin of the virus, which—at the time of the writ-
ing—is still subject to an ongoing fact-finding mission of the WHO in Wuhan.

Soon after the WHO declaration, CNN reported a headline claiming that Dean 
Koontz, a writer of fiction, did not predict the coronavirus in a novel published in 
1981, in response to a tweet to the contrary, which displayed a page from the novel 
[58]. If you have a copy of the novel from 1996, this page will read as follows:

It was around then that a Chinese scientist named Li Chen defected to the 
United States, carrying a diskette record of China’s most important and dan-
gerous new biological weapon in a decade. They call the stuff “Wuhan-400” 
because it was developed at their RDNA labs outside of the city of Wuhan, 
and it was the four-hundreth viable strain of man-made microorganisms cre-
ated at that research center [59, p. 353].

This is certainly a striking analogy, especially that early actual news reports men-
tioned the outbreak of the Covid-19 in a fresh food market in Wuhan in the prox-
imity of which is also the research lab known as the Wuhan Institute of Virology. 
From reading the CNN article, however, the reader learns that the first edition of the 
novel published in 1981, did not mention the term “Wuhan-400” but instead called 
the biological weapon “Gorki-400” after a Russian locality. According to another 
article, the change was introduced in the second edition in 1989 in response to the 
geopolitical events following the end of the Cold War [130].
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Books, however, were not the only sources having been mentioned as prophe-
cies or “predictive programming” in relation to the Covid-19. There are numer-
ous motion pictures, from Twelve Monkeys (1996) to Contagion (2011), the stories 
of which are set around a deadly virus spreading globally. Even an episode of the 
Simpsons aired in 1993 was said to have predicted elements of Covid 19 [101]. 
Among them, the plot of Contagion is said to have come closest to the actual sce-
nario, with a scientist dying from an unknown virus after returning from a business 
trip to Hong Kong and the following spread of a deadly infection.

In the context of this fictitious film, it is interesting to note that Bill Gates had 
delivered a Ted Talk in 2015 with the title “The Next Outbreak? We Are Not 
Ready”, by which he meant to warn of the disastrous consequences of the next pan-
demic. In the talk, beginning at minute 3:09, he shows the poster of the movie Con-
tagion and jokingly mentions the difference between “real life” and the movies, call-
ing it “pure Hollywood” [36]. This Ted Talk is likely one of the reasons why Bill 
Gates’ role in the Covid 19 pandemic is part of speculation and conspiracies. In this 
regard it does not help that he also, through the Bill and Melinda Gates Foundation, 
hosted together with Johns Hopkins Center for Health Security and in partnership 
with the World Economic Forum, the so-called “Event 201”, which was a pandemic 
exercise held on 19 October 2019 to illustrate the preparedness for the next pan-
demic.14 The description of the simulated exercise reads as follows:

Event 201 simulates an outbreak of a novel zoonotic coronavirus transmitted 
from bats to pigs to people that eventually becomes efficiently transmissible 
from person to person, leading to a severe pandemic. […].
The disease starts in pig farms in Brazil, quietly and slowly at first, but then 
it starts to spread more rapidly in healthcare settings. […] It is first exported 
by air travel to Portugal, the United States, and China and then to many other 
countries. […] There is no possibility of a vaccine being available in the first 
year. There is a fictional antiviral drug that can help the sick but not signifi-
cantly limit spread of the disease.
Since the whole human population is susceptible, during the initial months of 
the pandemic, the cumulative number of cases increases exponentially, dou-
bling every week. And as the cases and deaths accumulate, the economic and 
societal consequences become increasingly severe.
The scenario ends at the 18-month point, with 65 million deaths. The pan-
demic is beginning to slow due to the decreasing number of susceptible peo-
ple. The pandemic will continue at some rate until there is an effective vaccine 
or until 80–90 % of the global population has been exposed. From that point 
on, it is likely to be an endemic childhood disease.15

14 The Johns Hopkins Center for Health Security. 2019[120,121,122]. Event 201 – A global pandemic 
exercise. https://www.center for health security.org/ event201/.
15 The Johns Hopkins Center for Health Security. 2019. [120,16,86] The event 201 scenario. https://
www.center forhealth security.org/ event201/ scenario.html.
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After more than a year into the pandemic, the scenario’s striking similarities to 
the actual developments may have prompted the organizers to publish the following 
statement on the website, clarifying why the Event 201 exercise did not predict the 
Covid 19 outbreak:

In October 2019, the Johns Hopkins Center for Health Security hosted a pan-
demic tabletop exercise called Event 201 with partners, the World Economic 
Forum and the Bill & Melinda Gates Foundation. Recently, the Center for 
Health Security has received questions about whether that pandemic exer-
cise predicted the current novel coronavirus outbreak in China. To be clear, 
the Center for Health Security and partners did not make a prediction dur-
ing our tabletop exercise. For the scenario, we modeled a fictional coronavi-
rus pandemic, but we explicitly stated that it was not a prediction. Instead, the 
exercise served to highlight preparedness and response challenges that would 
likely arise in a very severe pandemic. We are not now predicting that the 
nCoV-2019 outbreak will kill 65 million people. Although our tabletop exer-
cise included a mock novel coronavirus, the inputs we used for modeling the 
potential impact of that fictional virus are not similar to nCoV-2019.16

Further speculations about the Bill Gates Foundation’s involvement or potential 
benefits from the pandemic were spurred on by the fact that Event 201 was held on 
the same day that the 7th edition of the CISM Military World Games were opened. 
This Military sports exercise was later mentioned as a possible starting point for the 
dissemination of the virus in Wuhan [81, 131].

Another film is Inferno, based on Dan Brown’s novel, which features the story of 
a billionaire who wants to depopulate the world by the use of a biological weapon, 
which was released in the US on 28 October 2016.17 It is a fact that the release date 
“coincides” with Bill Gates’ birthday.

As for another coincidence of date, the 37th volume of the cartoon Asterix, with 
the title “Asterix and the Chariot Race” was released worldwide in more than 20 
languages also on 19 October 2017, i.e., exactly two years ahead of Event 201. This 
is not surprising until the reader arrives at page 13, where he sees the race driver in a 
chariot wearing a mask (to keep anonymity) being called “Coronavirus” [42, p. 13].

These examples may be pure coincidences or were based on previously avail-
able scientific knowledge. For instance, a scientific article published in 2007 
discusses the threats of coronaviruses and warns of new outbreaks based on the 
“presence of a large reservoir of SARS-CoV-like viruses in horseshoe bats”, 
which it calls a time bomb leading to the “possibility of the re-emergence of 
SARS and other novel viruses from animals or laboratories” which requires a bet-
ter preparedness” [17, p. 683]. However, science is yet undecided and the question 
of the origin of the Covid 19 virus is scientifically contested. It is also interesting 

16 The Johns Hopkins Center for Health Security. 2019 [83,45,107] Statement about nCoV and our pan-
demic exercise. https:// www.center for healthsecurity.org/ news/center-news/2020/2020-01-24-Statement-
of-Clarification-Event201.html.
17 Internet Movie Database (IMDB). Inferno. 2016. https:// www. imdb. com/  title/ tt306 2096/.

https://www.imdb.com/title/tt3062096/
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to mention another scientific publication made publicly available in March 2020, 
which concludes about the origin of SARS-CoV-2 that it was “not a laboratory 
construct or a purposefully manipulated virus” [3]. This scientific finding stands 
in contrast with another publication from February 2020, which reads more like 
the theory of the origin in a lab than in nature as it “identified 4 unique inserts in 
the 2019-nCoV spike glycoprotein that are not present in any other coronavirus 
reported till date” and suggests an “unconventional evolution of 2019-nCoV that 
warrants further investigation” [98]. This study, however, was withdrawn similar 
to another scientific publication on the use of hydroxycholorochine, once praised 
by the former US President, which was retracted [76].

Ultimately, the general scientific uncertainty or contestation of even scientific 
facts leaves the reader interested in the origin(s) of the virus, with the latest news 
article published in February 2021, which reports that “without doubt”, the Covid 
19 virus had already circulated in France in November 2019, at least one month 
ahead of the first report of a cluster of cases of pneumonia in Wuhan [31].

Finally, adding the legal element to the already seemingly blurred lines of distinc-
tion between science and fiction or simulation and prediction, it is useful to cite the 
example of the fictitious novel “The Constant Gardener” written by famous spy sto-
rywriter John LeCarré published in 2001. This book’s plot is set in a corrupt context 
of pharmaceutical industry, which even aroused the interest of at least one member 
of the scientific community, who published the following comment:

Isn’t it interesting that a world-renowned master spy novelist has turned his 
focus to the pharmaceutical companies and their relationships with the aca-
demic and health care communities to spin his yarn of intrigue? In a sense, 
his interest in this area is a proxy for the measurement of the seriousness of 
this issue. It is yet another piece of evidence of our need as academicians to 
rid ourselves of conflicts of interest and strive to regain this public trust [95, 
p. 183].

So even though “The Constant Gardener” is a work of fiction, it is taken as a real 
and serious concern by representatives of the relevant industry. Moreover, as for the 
book content’s separation of reality from fiction, the usual legal disclaimer by the 
author is of interest, which John LeCarré has framed in the following unusual way:

In these dog days when lawyers rule the universe, I have to persist with these 
disclaimers, which happen to be perfectly true. With one exception nobody 
in this story, and no outfit or corporation, thank God, is based upon an actual 
person or outfit in the real world […]. There is no Dypraxa, never was, never 
will be. I know of no wonder cure for TB that has recently been launched on 
the African market or any other—or is about to be—so with luck I shall not be 
spending the rest of my life in the law courts or worse, though nowadays you 
can never be sure. But I can tell you this. As my journey through the pharma-
ceutical jungle progressed, I came to realize that, by comparison with the real-
ity, my story was as tame as a holiday postcard [62, pp. 479-80].
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Ultimately, the content of this work may have been dubbed as fiction but was 
based on factual and real research. This example shows that it may be due to or 
for legal reasons that a legitimate concern is expressed by means of literary fiction 
rather than scientific research or official news. Moreover, there may be important 
links between the imaginary world of fiction and hard scientific research, both 
mutually inspiring each other.

Support for such view comes from neuroscience and the brain, where it was 
said that the line between a good decision and a bad decision is very thin [64, p. 
xiv]. It may be the same with fictitious and real content or data, as both types of 
information appear to constantly shape our mind. After all, even the term “raw 
data” was called an oxymoron [38, pp. 2–3], and it was shown that it is possible 
to lie also with statistics [51, pp. 8–9]. In sum, it is likely the cognitive level that 
will determine the future of humanity, as it was exemplified in a study aimed to 
depict a utopian and dystopian scenario for the future of global governance [87, 
60, p. 529].

This finding is in line with how the physicist David Bohm is reported to have 
understood “in-formation”, namely as “a message that actually ‘forms’ the recipi-
ent” [61, p. 2]. As both fiction and facts form our mind, they may play an impor-
tant role in learning and the formation of an opinion, both individually and col-
lectively. They are an important source for the formation of public opinion too. 
Perhaps in this process, the distinctions of fake or true, fictitious or real are not 
that far off from each other, as Nicholas Luhmann observed in the context of mass 
media, when he outlined how reality and fiction are associated in the consump-
tion of media content as follows:

We do not need to go into detail here, but the question remains as to how 
this imaginary variety of events is linked back to external reality. It seems 
that knowledge which viewers already have must be referred to copiously. 
In this respect, entertainment has an amplifying effect in relation to knowl-
edge that is already present. But it is not oriented towards instruction, as 
with news and in-depth reporting. Instead it only uses existing knowledge in 
order to stand out against the latter [58, 68],

In other words, acting upon a lie does always not automatically render the 
original lie true. No matter what the content of the fictitious idea, it will have 
consequences in real life, which then become facts. In this regard, it paradoxically 
does not matter whether the initial assumption was true or false, as—with the 
passing of time and actions supporting it—the initial assumption can still become 
true or false through acts supporting it, as it is captured by the respective terms of 
self-fulfilling or self-defeating prophecies.

Thus, this short survey of selected data related to the Covid-19 meant to show 
that scientific fact and fiction or education and entertainment are often found in 
close combination. This observation is best expressed by the oxymora of “science 
fiction” and “edutainment” but also those of “fake news” and “conspiracy theo-
ries”. Therefore, the main message delivered by these and other oxymora or para-
doxes is that it is no coincidence that they flourish where our understanding is 
deficient. This deficiency notwithstanding, the same rhetorical devices were also 
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found to offer “powerful opportunities to test models and conceptual frameworks, 
and to enable true ‘paradigm shifts’ in certain areas of scientific inquiry” [57, p. 
1]. It is for these and other reasons that this article concludes that the regulation 
of fake news should not focus on the issue of the truthfulness or falsehood of their 
content but the wider context instead, as will be briefly outlined in the following 
concluding remarks.

6  Conclusion

Only puny secrets need protection. Big discoveries are protected by public 
incredulity [74].

At the outset of the article, it was argued that public regulatory debates saw a 
recent rise in the frequency of the use of oxymora and paradoxes (essentially oxy-
moronic concepts), notably in science and in law. Following the short discussion 
of the current state of the debate about the regulation of fake news and their quali-
fication as an oxymoron, the main conclusion for the future of law in general and 
the regulation of fake news in particular is, first and foremost, that the traditional 
method of framing problems through dichotomies based on dualistic thinking alone 
is inadequate.

For the regulation of fake news concretely, it means to refrain from their prohibi-
tion through state intervention directed at the content alone. The reason is that the 
message is as important as the medium [75, pp. 7–21]. As a regulatory tool, prohibi-
tions alone have been characterised as outdated and also often mean a violation of 
the proportionality principle, particularly when considering the fundamental right to 
the “freedom to seek, receive and impart information and ideas of all kinds, regard-
less of frontiers, either orally, in writing or in print, in the form of art, or through any 
other media of his choice”.18

Regulation should also not be exclusively addressed as the biggest minority in 
the world, i.e., the individual. The reason is that the individual’s potential harm by 
intentionally posting fake content is small compared to the threats by various new 
technological possibilities provided for the manipulation of information, propaganda 
or ideological polarization, such as algorithms, AI-generated deep fakes or “bots”, 
i.e., web robots. It is better to empower individuals with the tools that allow them 
to detect false or misleading information and to provide them with adequate legal 
remedies to correct them.

Another reason is that their prohibition or oppression risks not only to curtail the 
rights related to the freedom of information. It would also contribute to the emer-
gence of more distrust manifest in the circulation of conspiracy theories. The term 
“conspiracy theory” was also qualified as an oxymoron and should, most of all, not 

18 UN Human Rights Committee, International Covenant on Civil and Political Rights, General Com-
ment No. 34, Article 19: Freedoms of Opinion and Expression, 47, U.N. Doc CCPR/C/GC/34 (12 Sep-
tember 2011) at para. 34; http:// www2. ohchr. org/  engli sh/ bodies/ hrc/ docs/ gc34. pdf.

http://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
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only be seen from a pejorative angle. It should be seen as a reminder for the need of 
an open, transparent and constructive debate leading to a greater collective under-
standing of an objective reality, which—paradoxically—is one made of the multi-
tude of individual subjective realities. It is through the free flow of information that 
the multitude of subjective realities in turn can give rise to an objective reality when 
it is channelled through a transparent, open and legally coherent institutional frame-
work, both locally and globally.

There is also the immense practical difficulty in determining beyond reasonable 
doubt and at a certain moment in time and space what constitutes a fact and what 
pertains to the world of fiction. As comprised in the oxymoron “virtual reality”, the 
relationship between false and true, fact and fiction, seriousness and satire are more 
complex than a merely binary conception would be able to grasp. It is possibly for 
this reason that the 1953 Correction Convention found it impracticable “to institute, 
on the international level, a procedure for verifying the accuracy of a report which 
might lead to the imposition of penalties for the publication of false or distorted 
reports”. However, the same statement also allows for the important conclusion 
that, if any such procedure is instituted, it must be at the global level. This argument 
has gained even further weight since then as the information technology revolution 
allows for the ubiquitous and instantaneous transmission of information from one 
placed to another. So far, however, a truly global media outlet is non-existent as dif-
ferent international news outlets, like BBC World, CNN, Al Jazeera, CGTN, TV5-
Monde all appear as “oxymora” as they are not “global” but “national media out-
lets”, despite them operating transnationally but offering national, (i.e., British, US, 
Arabic, Chinese or French) perspectives of the world, but not “global news” per se.

Most importantly, however, it is the functioning of the human mind itself, which 
has realized so many outstanding achievements based on creativity made by two 
important factors, namely imagination and oxymoronic thinking, i.e., one which 
does not treat concepts carrying opposite meanings as mutually exclusive and con-
flicting. Together, fact and fiction hence function as a unique instrument of the 
human (and likely other species’) brain, which is the ability to imagine any phe-
nomenon and subsequently realize it. This is what Wittgenstein phrased by writing 
“what is thinkable is also possible” [132, p. 43], or what may have led homo sapi-
ens to evolve to the point where “fiction” may now be the most potent force in the 
twenty-first century [46, p. 152]. It is also a tool that law should consider more in the 
context of forecasting the future by regulating it.

The law has more in common with science fiction that appears at first sight. The 
law has used its own fictions, termed “legal fiction” for a long time. This is another 
reason for why law is not the best tool to regulate “fake news”, as it would open 
itself to the criticism that it treats certain information as true while knowing it to be 
false. The power of legal fictions is another reminder for the importance of the imag-
inary in the real world. It is also an important element in the consideration that the 
grammar of most languages and binary logic alone cannot do justice to the immense 
complexity of reality and of life.

In conclusion, and based on legal semiotics and legal synaesthesia, a broader and 
more integrated approach to law is needed. For fake news in particular, it is one 
which takes the multidimensional character of media into account and warrants a 
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more comprehensive regulatory strategy to secure a reliable source of information 
provided by the news [29, pp. 5–6]. How such approach might look like in detail 
requires future research but, based on the existing state of the debate, it should use a 
more integrated and transdisciplinary method, including useful tools like legal semi-
otics and legal synaesthesia.

For such an integrated approach, it is advisable to strengthen the rule of law in 
all areas pertinent to information and, notably, also at the global level. The group of 
stakeholders included in the debate should also not only focus on the individual neti-
zen but, equally, governments, political elites, and their intelligence services, multi-
national media corporations, social media platforms to mention but a few. Not least 
since the coining of the term “surveillance capitalism” and the Cambridge Analytica 
scandal and related data breach, it is known how data can and are being used across 
different sectors to manipulate the minds of masses to influence public opinion 
[48, 136]. For fake news in particular, the areas of law considered should not only 
include the laws implementing the freedom of information [103], but also those on 
global trade law (and data flows) [15, 18], privacy and defamation laws [89], intel-
lectual property laws [41], misleading advertising [94], and anti-trust/competition 
laws [50], as a way to guarantee media pluralism and a maximum reliability and 
diversity of content across all media.

In an age of greater concentration and complexity, as indicated by the term “pre-
dictive programming”, possible conflicts of interest or illicit forms of collusion 
between a great variety of stakeholders, such as between public authorities, corpo-
rations, media conglomerates and wider entertainment industries should be thor-
oughly investigated. To this end, the conditions for an independent investigative 
journalism must be created and maintained. It should also take into account fake 
news at all levels of education, particularly in law and journalism [92, 102]. The 
legal debate must also align with new technologies, which—paradoxically—often 
pose both a threat and a cure for the ills associated with misinformation, such as 
AI’s ability to be used to detect AI-generated fake content [112]. However, the aid 
of technological instruments must never replace adequate levels of human control 
and learning. In this regard, research must be conducted in cognitive (e.g., synaes-
thesia) and other means to enhance the human abilities to detect fake content and to 
“find ways to make sense of the paradoxes, to use them to shape a better destiny”, 
as Charles Handy wrote [45, p. x]. In this regard, a global cognitive revolution of 
humanity is needed to keep track of the increasing complexity and amount of data 
processed every day. In the realm of law too, a similar cognitive and conceptual shift 
is needed if law wants to be able to “preserve its integrity over time, while manag-
ing to address the newly emerging circumstances that continually arise throughout 
our history” [56, p. 845]. The achievement of this goal may become more realistic 
using legal semiotics and legal synaesthesia to formulate a more integrated scien-
tific theory and practice, allowing law to better reconcile the apparent contradictions 
underlying essentially oxymoronic concepts, such as those in frequently invoked 
oxymora like “fake news”, “artificial intelligence”, or “science fiction”. Meanwhile, 
it is useful to consider that when in doubt as to whether information is fact or fiction, 
the actions taken based on them certainly will become facts eventually.
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