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Abstract

The article presents so-called “derivational” theory of legal interpretation and ana-
lyzes its basic assumptions. The derivational theory of legal interpretation is still little
known outside of Poland (in contrast to the clarificative theory which was popularized
in many English-language publications by Jerzy Wroblewski). The article is divided
into two parts. The first part is presenting the normative model of legal interpreta-
tion according to the derivational theory. In the second part, the basic assumptions and
features of the theory are analysed in context of some other approaches to legal inter-
pretation. The author argues that there are two levels (or aspects) of the derivational
theory: local and universal. The local level of theory is related to the fact that it was
designed for Polish legal system and legal culture. However, beyond its local features,
the derivational theory is presenting strong theoretical framework and some signifi-
cant universal ideas about legal interpretation. This creates universal level that can be
called the “hard core” of the theory. The author characterizes the elements of this hard
core, and in particular the most important element: the idea that the legal interpreta-
tion consists in the reconstruction of legal norms from legal provisions.

Keywords Legal interpretation - Theory of law - Philosophy of law - Derivational
theory of legal interpretation

1 Introduction

Polish legal theory developed so-called “derivational” theory of legal interpretation

which is normative theory' offering holistic interpretive procedure (set of interpre-
tive directives). The derivational theory of legal interpretation was developed by

! Tt is about how we should interpret and not about how the people (the judges) usually interpret the
legal text.
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Zieliniski [35-38], but it was also expanded and improved by other authors as well
[see for example: 1, 5, 6, 15, 16]. The derivational theory of legal interpretation is
still little known outside of Poland (in contrast to Wréblewski’s clarificative theory
of legal interpretation). Therefore one of the aims of this article is just to present it.
The second one is to put it in the context of contemporary international (English-
language) discussion about legal interpretation and discuss some crucial assump-
tions of the theory. The article is divided into two parts. The first part will present
the process of legal interpretation according to the derivational theory. In the sec-
ond part, I will discuss the basic assumptions and features of the theory in relation
to some well-known approaches to legal interpretation. This, in turn, will allow to
point out the advantages of the discussed theory and its “hard-core”.

2 The Process of Legal Interpretation
2.1 Basics

First of all, it should be emphasized that the derivational theory is highly developed
and concerns many detailed issues. The theory offers about one hundred and fifty
detailed directives and it is difficult to present them all. For this reason, I will con-
fine myself to presenting a general outline of the theory.

The derivational theory is based on a conceptual distinction between a legal pro-
vision (legal disposition) and a legal norm (proposed by Ziembiriski [39]). Accord-
ing to the derivational theory, legal interpretation is a process of reconstructing
(deriving) legal norm from legal provisions. The legal provision is defined as the
basic unit of legal texts, being a sentence from a grammatical point of view, and a
legal norm is a norm of conduct that has strictly defined syntactic structure: (order
or prohibition)-(addressee)-(given situation)-(given conduct). In other words, a legal
norm is an order or a prohibition of conduct for the given addressee in a given situa-
tion, which is sufficiently unequivocal.

If we examine the wording of the provisions we will see that they are not sim-
ply norms. In many cases their wording differs (sometimes much) from the model
structure of the norm. Different provisions contain different elements of the norm,
so the task of the interpreter is to “translate” set of provisions into the legal norm.
According to Zieliniski example, if we want to reconstruct a norm prohibiting kill-
ing from the text of the Polish Penal Code we can not just stop at Article 148 § 1
(establishing the crime of intentional killing), but we have to take into account all
relevant legal provisions as well [35]. In doing so, we can reconstruct the norm of
content: “A person, who is not a mother acting under influence of the childbed and
during it, and who is not a person which in necessary defence is repelling any direct
and illegal attack against any social good or any personal good, and who is not an
authorised person executing a legally valid death penalty, and who is not a soldier
acting against the enemy during the war hostilities (not in a way inconsistent with
the laws of war), is ordered, in any circumstances, not to kill, and even not attempt
to kill a man”.
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According to the derivational theory interpretation of legal text is sequential and
consists of three phases of interpretation.

2.2 The Arranging Phase of Interpretation

First one is the arranging phase. Interpreter has to identify the content of the current
legal text at the interpretational moment. It is worth to emphasize the distinction
between the moment of interpretation and the interpretational moment [38: 316].
The first one is the moment in time in which interpreting activity is undertaken,
the second one is the moment in time for which the outcome of the interpretation
is determined. Usually these two moments overlap, but when we want to recon-
struct a norm which was binding in some moment in the past (in relation to the
moment of interpretation)—they are separated in time. Determining the moment of
interpretation determines the set of provisions that should be taken into account. In
the arranging phase interpreter has to deal with problems caused by the change of
legal provisions (their derogations or amendments) and take into account the repeal-
ing provisions and provisions changing wording of other provisions, so he is able
to identify the set of binding legal provisions at given interpretational moment. It
is worth to add that from the practical point of view we are talking about the set of
legal provisions relevant to the given interpretative process (not the set of all valid
legal provisions).

2.3 The Reconstruction Phase of Interpretation

The reconstruction phase is the second phase of interpretation. The interpreter of
the legal texts has to reconstruct from all relevant legal provisions so called “norm-
shaped expression”. Norm-shaped expression is the utterance that has a structure
of a legal norm (four elements: the normative operator of ordering or forbidding,
the addressee, the circumstances and the determination of conduct). In this phase
we have to take into account that legal norms are encoded by the lawmaker by
using legislative technique of condensation and technique of dismemberment [38:
97-138]. The technique of condensation occurs when one legal provision contains
some element (for example—the addressee) of more than one legal norm. On the
other hand, the technique of dismemberment occurs when elements of one legal
norm are separated and placed into different legal provisions.

According to the derivational theory, reconstructing norm-shaped expression
starts from finding so called “the framework provision” that includes at least two ele-
ments of norm which are: an order or prohibition and the determination of conduct
[38: 111]. If there are no other elements (the addressee and/or the circumstances) in
the framework provision, the interpreter has to find them in other relevant provisions
(called “supplementary provisions”). After that (or when there are all elements of
norm in framework provision) the interpreter should check if there are any modifica-
tions of the elements of the norm contained in other provisions (called “modifying
provisions”). When there are modifications, it is necessary to include them and for-
mulate full norm-shaped expression.
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It is very important to emphasize that in Polish legal texts legal provisions are
very often formulated in descriptive (not normative) manner. For example men-
tioned Article 148 § 1 of the Polish Penal Code (establishing the crime of inten-
tional killing) was formulated as follows: “Who Kkills a man is penalised by no less
than 8 years of imprisonment or by capital punishment” (wording valid from Janu-
ary 1970 until September 1998). As we can see there is no normative operator of
ordering (or forbidding), so the interpreter has to add it himself. This is because of
a general assumption of normativity of the legal text [38: 105]. According to the
derivational theory, even if legal provision is formulated in descriptive manner we
should treat it like it is expressing an order or prohibition.

2.4 The Perceptual Phase of Interpretation

The task of the interpreter in the third and final phase (the perceptual phase) is to
make a norm-shaped expression a univocal expression (final outcome—norm of
conduct). In this phase the interpreter should assign one meaning to each word (or
chain of words) included in norm-shaped expression (to establish a norm). Accord-
ing to the derivational theory the process of finding the right meaning ought to be
directed by two types of directives—Ilinguistic and extra-linguistic [38: 235].

The linguistic directives recourse to the rules of the language in which the legal
text is written. The most important (and the first in the order of use) are the rules
based on the legal definitions. That claim is based on the assumption that the mean-
ing of a given word assigned by the legislator ought to be taken into consideration at
the first place.

If there is no legal definition, or definition is ambiguous, the interpreter shall
apply further directives. The next one is the directive that is ordering the interpreter
to apply the meaning that has been established in a binding legal decision (ruling
of the higher court). If there is no such decision the interpreter has to search for the
meaning in the legal language (language of jurisprudence and judicial decisions).
But if there is the meaning unanimously accepted by jurisprudence and judicial
decisions this is the binding one for the interpreter. Otherwise he has to look for
the meaning of the word (or the chain of words) in Polish language dictionaries. If
there is only one meaning of the word in Polish language it is binding one for the
interpreter. Otherwise he has to take into considerations all dictionary meanings and
choose the one based on the linguistic context of the word (or chain of words) used
in the text of a given legal act.

The above criteria are used to obtain the result of applying linguistic directives.
However, their use may not be effective and there may still be more than one accept-
able meaning. Taking this into account, we can therefore deal with two kinds of
situations. The first one—there is a conclusion based on the linguistic directives; the
second one—despite the use of linguistic directives we are not able to point out one
right meaning.

According to the derivational theory of legal interpretation in both mentioned
situations the interpreter should apply the extra-linguistic directives of interpreta-
tion (the systemic directives and the functional directives [38: 238]). In the first
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situation—to confront the result of applying linguistic directives with the result of
applying the extra-linguistic directives. In the second one—to provide the one result
of interpretation.

Application of the systemic directives aims to eliminate interpretation outcomes
leading to inconsistency in legal system. The interpreter should eliminate any mean-
ing of the interpreted word (or the chain of words) which leads to incompatibility
with any norm from a higher level in legal system (like for example EU norms or
constitutional norms) or with norm-principles of law.

The functional directives serve to achieve the result of the interpretation that
has the best justification from the axiological and epistemological point of view.
Recently, a detailed normative model has been developed showing how to achieve
mentioned result [1]. According to this model the interpreter should reconstruct the
“global assessment” (the comprehensive axiological judgement that consider all rel-
evant values) and choose the one possible result of interpretation (the one norm of
conduct) which will be the most consistent with this judgment. The comprehensive
judgment can be understood as a set of values with the indicated degree of their
realization. One of these values is the main value in the sense that a given norm has
been established in order to implement it (this value can be called “the purpose of
the norm”). It should be added that this comprehensive judgement is assigned to the
rational legislator which is some kind of conceptual design (not real persons—mem-
bers of the legislative body).

In order to reconstruct mentioned global assessment the interpreter should con-
sider relevant interpretative sources which are: legal text, jurisprudence and judicial
decisions, legislative materials. The use of these sources is recommended on the
base of subsidiarity: the interpreter should consider the texts made by jurisprudence
and judicial decisions only if the legal text is not capable to provide intersubjective
conclusion and as well—he should move to the legislative materials only if juris-
prudence and judicial decisions is not capable to provide intersubjective answer.
According to this model, when there is still no conclusive result the interpreter
should use the interpretive presumptions (in particular in dubio pro libertate—when
there are impossible to resolve doubts we should conclude in favor of civil rights
and freedoms or in favor of freedom from duty).

It should be noted that according to the derivational theory when there is a con-
flict between the result of applying linguistic directives and the result of applying
extra-linguistic directives the interpreter should choose the first one unless there is
extraordinary situation. The extraordinary situation is that the result of applying lin-
guistic directives is unacceptable from the point of view of the basic values attrib-
uted to the rational lawgiver (like those expressed in the Constitution). However,
there are some detailed restrictions like for example: the interpreter is not allowed to
reject the univocal legal definition and accept the result of extra-linguistic interpre-
tation [38: 343-344].
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2.5 Omnia Sunt Interpretanda

It is very important to emphasize one crucial feature of the derivational theory of
legal interpretation. This theory introduces the principle omnia sunt interpretanda
as the basic principle of legal interpretation [38: 60]. According to this principle the
interpretation of legal text (every legal provision) is always necessary, even if at the
first look this text may seem to be clear. So we must always conduct the whole pro-
cess of interpretation and not stop at the direct understanding of legal text (under-
standing prima facie—without reflective consideration). It needs to be highlighted
that this approach is exactly the opposite of that accepted in the clarificative the-
ory of legal interpretation (earlier and still influential theory of legal interpretation
developed in Polish legal theory by Wréblewski). According to this theory clara non
sunt interpretanda—it is not allowed to interpret clear provisions [34: 55-59].

The clarificative theory of legal interpretation was making sharp distinction
between the direct understanding and the interpretation of legal text. The first one
is when (briefly speaking) the interpreter has no doubts about meaning of legal text.
The second one is when the interpreter has doubts about the meaning of legal text
and apply interpretative directives to remove these doubts. According to the clara
non sunt interpretanda principle when there is the situation of the direct understand-
ing we should stop at this understanding. Zieliniski was the one who strongly criti-
cized the clara non sunt interpretanda and he formulated many arguments against
such an approach [38: 53-61]. These arguments can be divided into several types
like: epistemological, ethical, empirical, historical and pragmatic arguments as well.
Since these arguments are difficult to fully discuss here, we can just limit ourselves
to present the main theoretical idea underlying them. It seems very questionable
whether direct understanding is possible at all without any interpretation and even
if it is, the clara non sunt interpretanda could be dangerous for the objectivity (at
least—the intersubjectivity) of legal interpretation.

If the interpreter should not even start interpretation when he has no subjective
doubts about meaning, then understanding of the legal text is very strongly depend-
ent on the subjective knowledge of the language and the surrounding world. That
may even cause some kind of interpretive opportunism by granting the authority (for
example the judge applying law) enormous discretionary power. The appeal to clara
non sunt interpretanda can even allow the judges to exclude the interpretive dispute
and to justify the legal interpretive decision by ratione imperii, instead of imperio
rationis. On the other hand, if the clara non sunt interpretanda refers to the objec-
tive doubts, then it seems like the interpretation is the only way to make sure that
there are no interpretive doubts. That is why the derivational theory introduced the
omnia sunt interpretanda principle. It should be also added that there is still some
discussion about the clara non sunt interpretanda principle because the supporters
of the principle are trying to reformulate it to avoid presented critique.”

2 See for example ,.institutional” version of the clarity of a legal text by Marek Zirk-Sadowski [40: 156—
159]. The author points out that we can understand the concept of direct understanding in terms of the
institutional explanation of the meaning of legal provisions in the constant and stable line of jurisdiction.
See also arguments by Lech Morawski [24: 50-52] and Krzystof Pteszka [25: 195-235].
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3 The Derivational Theory of Legal Interpretation versus Some Other
Approaches

3.1 General Remarks

Undoubtedly, the derivational theory of legal interpretation was formed on the back-
ground of Polish legal system, paradigm of legal positivism and tradition of Polish
analytical philosophy. The determinants of the interpretative directives consists most
of all: features of Polish legal texts and Polish legal culture. However, the theory
offers good ideas and strong theoretical framework that may be the basis for differ-
ent normative models of interpretation that fits different legal systems® (and this is
not only limited to statutory law).

There are many philosophical and theoretical assumptions underlying the dis-
cussed theory. In the following part I will try to discuss them in the context of the
other views on legal interpretation.

3.2 Conservation or Creativity? Rational Lawgiver and Legal Positivism

Number of scholars distinguish two aspects or elements in interpretation: the con-
serving one and the creative one [10, 14, 23, 27, 28]. Different approaches ascribe
different weight to these elements. For example, originalism claims that in interpret-
ing a particular provision of the United States Constitution, judges should seek to
establish the way in which the provision was originally understood by those who
ratified it [2]. On the other hand, Levinson contends that all US constitutional inter-
pretation is necessarily creative, due to radical and pervasive linguistic indetermi-
nacy in the law [21].

The controversy indicated above does not apply directly to the derivational the-
ory as long until we clarify the concept of creativity. “Creativeness” does not mean
much until we indicate in relation to what something is to be creative. In the context
of interpretation we can say for example that certain pragmatic meaning assigned
by the interpreter is creative in relation to semantic meaning of the utterance. If we
define “creativity” as a creation in relation to the meaning intended by persons who
have established a given legal act, then the interpretation made in accordance with
the derivational theory will sometimes be creative and sometimes not. It depends
on how well these persons followed the rules of language, instrumental rationality
and the values manifested in law. However, the derivational theory defines the pur-
pose of interpretation as “the reconstruction of the norms established by the rational
lawgiver—the law itself”. From this perspective, no interpretation is creative even if
it deviates from the intentions of members of the legislature or the semantic mean-
ing of expression. The result of applying derivational theory is by definition a norm
established by a rational legislator. However, a rational legislator is not a person of
flesh and blood but a certain conceptual construction which consists of assumptions

3 About the possibility of applying the derivational theory to European Union law see Godek [15, 16].
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attributing to him specific features, such as full knowledge of the rules of language,
full knowledge of the legal system and regulated field, instrumental rationality,
implementation of socially accepted values expressed in law. He is the embodiment
of the best knowledge and values of the interpretive community. It can be said that
he is something like a positivist counterpart of Dworkinian Hercules. The concept
of a rational lawgiver allows the derivational theory to preserve the basic positivist
assumption (that the law comes from the lawgiver) and at the same time, incorporate
the knowledge and values of the interpretive community into the interpretation.

At the first look, the juxtaposition of the Dworkin’s theory with the derivational
theory of interpretation may seem methodologically unauthorized. First one is rep-
resenting the so-called third road in the philosophy of law and the second one is
rooted in positivist tradition. Nevertheless, there are significant similarities between
them that are worth emphasizing.

First of all, the derivational theory of legal interpretation is positivistic in only
this sense that connects the law with activity of the lawgiver. However, this lawgiver
(rational lawgiver) is a conceptual design used as a tool to put values and practices
of the interpretive community into process of legal interpretation. If we look closer,
it seems the derivational theory of interpretation presuposes some kind of inclu-
sive legal positivism, which is not far from Dworkin’s approach. Both Dworkin and
inclusive legal positivists share the view that morality (reasoning involving values)
and determining the content of law are very closely related. According to Dworkin
the dependence of legal reasoning on moral considerations is an essential feature
of law that derives from law’s profoundly interpretative nature. Inclusive positivists
treat such a dependence more as a contingent matter (it does not derive from the
nature of law or of legal reasoning as such).

It is worth emphasizing that the concept of the rational lawgiver adopted by the
derivational theory of interpretation is richer than just the concept of instrumental
rationality. The theory assumes not only that a rational lawmaker coherently and
efficiently adopts suitable means to her ends (values), but also assigns “the right
values” to her (values embodied in the Constitution and accepted in Polish legal
culture). In other words: the rational legislator is both—instrumentally and value
rational in Weber’s terms (more about values in legal interpretation see 3.7). As
pointed out by Kmita [19], even just formal assumptions about rational lawgiver
has ceretain moral dimension. The formal assumptions attribute coherent knowl-
edge and asymmetric and transitive preferences to the rational lawgiver. They are
some kind of intellectual tool to protect such values like the intersubjectivity of legal
interpretation, predictability of court decisions, and by that—formal justice. How-
ever, those formal assumptions may not best serve such values like emancipation or
communication without any constraints [19]. In any case, formal assumptions seem
to reflect the essential feature of the legal practice: striving for consistent resolution
of similar cases.

The important thing is that the derivational theory of legal interpretation has not
been build on any particular ideology or prescriptive political philosophy (marxism,
liberalism, republicanism, communitarianism, Christian social doctrine and others).
The derivational theory of interpretation is rather a manifestation of “the legal point
of view” with the idea of formal justice in the very center of it. This theory requires
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taking into account the political or moral values on which the given political system
is based, but does not judge them in a normative and philosophical way. For this
reason, it is possible to adjust the theory to various political systems as long as they
respect such values as the intersubjectivity of legal interpretation, predictability of
court decisions and formal justice. It is remarkable that the derivational theory of
legal interpretation has emerged in times of communism and after political changes
in Poland it is still influential legal theory. And this is probably because the theory
tends to limit judicial authority (as well as executive) but with strong connection to
the legal culture and without limiting the democratic system and broad civic partici-
pation in government.

3.3 IsInterpretation Necessary?

There are different views on the role of interpretation in determining the content
of the law. An influential view is the one adopted by Marmor [23] and Stone [30].
According to this view it must be possible for us to grasp the meaning of legal rule
in a way which does not require recourse to interpretation and interpretation is not
the fundamental determinant of the meaning of linguistic expressions. According
to the opposite, also influential view, interpretation is the fundamental and inescap-
able determinant of meaning in all cases (see for example Fish [13] and Cornell
[7]). Legal rules expressed in language do not have determinate meanings and hence
cannot determine their own correct application. Both views are in some sense the
consequence of Wittgenstein’s remarks about following the rule. If as he claims:
whatever we do is, on some interpretation, in accord with the rule, then we have
only interpretations or it must be possible for us to grasp the meaning of legal rule
in a way which does not require recourse to interpretation. The derivational theory
strongly advocates the first solution, but it does not lead skeptical conclusions from
it—normative theory of legal interpretation is still possible (see Sect. 3.4.).

The theory conceives interpretation in a broad sense including both prima facie
interpretive reasoning and reflective (deliberative) interpretive reasoning and inter-
pretation is a necessary step leading from legal provisions to legal norm. A simi-
lar view is adopted by Tarello [32] and Guastini [17]. According to this view there
are no rules of law without interpretation. According to the opposite view the term
“interpretation” is intended to mean only deliberative interpretive reasoning (Dascal
and Wroéblewski [8]).

Many legal theorists treat deliberative interpretive reasoning as subsidiary to
prima facie interpretive reasoning. The relationship between prima facie interpre-
tive reasoning and deliberative (reflective) interpretive reasoning is presented as fol-
lows. Prima facie interpretive reasoning ascribes, through uncritical computation, a
prima-facie meaning to the utterance at issue and deliberative interpretive reason-
ing intervenes: (1) when prima facie interpretive reasoning fails to provide a single,
undoubted output; or (2) when multiple incompatible prima facie meanings are pro-
vided; or (3) when the prima facie meaning fails to satisfy immediately the concerns
of the interpreter, so some doubts need to be addressed [18, 22]. The derivational
theory holds different view. Because of the need to ensure the intersubjectivity of
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interpretation, the deliberative interpretive reasoning should always control the
prima facie interpretive reasoning. The interpreter should always verify his “no
doubts” state by obtaining and considering relevant interpretive factors which may
not be known to him “at once”.

3.4 Is It Possible to Have a Normative Theory of Legal Interpretation?

Raz [26] rejects the possibility of normative theories of interpretation. He doubts
that it is possible to have an account in the form of a theory which purports either
to operate as a recipe for concocting good interpretations, or to provide us with a
general account of how to evaluate interpretations as good or bad, right or wrong.
And this is for two reasons. First, because morality to which recourse must be had
as regards the innovative aspect of legal interpretation is not settable by operational
directives which would enable a person whose moral understanding and judgement
are suspect to come to the right moral conclusions regarding situations he may face
by consulting the theory. Second, because innovation defies generalisation. It makes
no sense to attempt to construct a general theory which differentiates good interpre-
tations from bad as regards the forward-looking aspect of interpretation.

Although the derivational theory does not directly answer the above-mentioned
doubts, one can point to some of its assumptions that undermines those doubts. Even
if morality is not settable by operational theories (and this is not obvious), it does not
indicate that legal interpretive reasoning is not settable too. The derivational theory
requires taking into account values (expressed in the law, e.g. in the Constitution) as
one, but not the only one, among interpretive arguments. These interpretative argu-
ments are organized into a system that enables conclusion despite some degree of
ambiguity of individual arguments. It also does not seem that the innovative aspect
of interpretation would exclude a normative theory of interpretation. Generaliza-
tion seems to be the essence of the idea of procedural justice. Innovation always
takes place against some generalization (otherwise it would not be an innovation)
and if it is accepted it should become the basis for the next generalization (otherwise
it remains only a deviation). In other words, normative theory should not exclude
innovation, which, however, should become the basis for the next generalization.

It seems that derivational theory holds similar view as that adopted by Dwor-
kin, who offers judges a general theory of legal interpretation which they can use
to guide their interpretive activities to obtain one right answer in the case before
them. However, Dworkin’s general theory of interpretation is not recipe-like in the
sense of providing judges with a detailed step by step programme for correct judi-
cial decision-making. He claims that his theory is not “an algorithm for the court-
room” [9: 412]. Whereas the derivational theory postulates a detailed, holistic,
sequential model of the interpretive process. Of course, this is not an algorithm in
the sense of computer science (such algorithms are extremely problematic in the
case of legal interpretation). It is rather an ordered collection of heuristic directives
that require an interpreter’s reflexive approach to their application. It can be said that
the discussed theory is motivated by a “systemic” approach to legal interpretation.
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According to this approach, legal interpretation should not consist in selective, ad
hoc, use of unrelated interpretative arguments, which often takes place in judicial
practice.

The above-mentioned “systemic” approach is susceptible to some typical doubts.
Sunstein’s [31] approach to Dworkin ideas may be a good example of this. Sunstein
warns against “high-level” theories which Dworkin instructs judges to construct and
follow. According to Sunstein: (1) it takes too much time and may be unnecessary;
(2) it may go wrong insofar as it operates without close reference to actual cases; (3)
it often prevents people from getting along at all; (4) general theorizing can seem
or be disrespectful insofar as it forces people to contend, unnecessarily, over their
deepest and most defining moral commitments. Instead of such theory, Sunstein pro-
poses to recognize the basic role of “incompletely theorized agreements” in judi-
cial practice. As Sunstein points out, incompletely theorized agreements take place
when judges agree on the outcomes of individual cases even though they disagree
on which general theory best accounts for those outcomes.

It can be said that Sunstein’s objections refer not so much to general theories as to
“bad” general theories. If the theory leads to such situations as indicated in (1)—(4)
then there must be something wrong with it, but that does not deprive the value
of any general theory. Indeed, incompletely theorized agreements appear in the
legal practice, but there are also “different theorized disagreements” (when judges
don’t agree on the outcomes of individual cases because they disagree on weight of
interpretive arguments). In such cases, it seems necessary to refer to some general
higher-level theory. According to the derivational theory, the weight of interpreta-
tive arguments should not be attributed by an interpreter in a specific case (ad hoc),
but should be predetermined by normative theory.

3.5 How Is It Possible to Have a Normative Theory of Legal Interpretation?

In addition to the normative model of legal interpretation, the derivational theory
also includes methodological reflection on how to construct such a model. That
reflection is related to the basic general question that arises in normative delibera-
tions on how to interpret the law and can be expressed as follows: on what basis can
we assert that one should interpret law in one way and not the other?

In this context, the basic concept formulated by derivational theory is the concept
of determinants of interpretive directives, i.e., the factors (in broad sense) which in
one way or another have to be considered when formulating the directives of legal
interpretation. The theory adopted the following types of determinants: conceptual
and terminological apparatus; methodological criteria for the correctness of intellec-
tual activities; theorems on the features of the legal text; theorems on the features of
the legal system; theorems on the validity of specific legal norms; theorems pointing
to tendencies to specific interpretive actions in the Polish legal culture; assumptions
about natural language communication; assumptions about a good state and society.
For example, the adoption of a certain thesis on the features of the legal text, accord-
ing to which there is syntactic dismembered of norms, translates into a directive
recommending the interpreter to take into account this fragmentation.
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Only the cumulative inclusion of all the indicated determinants will allow for-
mulating the normative theory of interpretation for a specific legal culture. It must
be added that simply taking into account the various determinants does not allow us
to formulate a normative theory yet. The legal culture may include (and most often
includes) elements incompatible with each other (e.g. incompatible views of lan-
guage, culture itself, social relations, law and its application, tendencies in interpre-
tative actions). Therefore, the culture is not an internally coherent entity, but rather
a space of “attrition” of different elements. So the task of the legal terrorist is to
conduct hermeneutic, constructive criticism of specific legal culture and present, as
coherent as possible, a set of certain elements together with the postulate of rejec-
tion of the other elements. It is necessary to determine the relationship between the
various determinants and assign them certain weights.

In other words, the mere description of a legal practice within a given legal cul-
ture is not enough as a ground for a normative theory of interpretation (because this
practice may be incoherent). For example, in some judgments of Polish courts the
explicit language interpretation is rejected in favor of teleological interpretation, and
in some others such a possibility is excluded. On the basis of this fact, it is difficult
to formulate a rule of interpretation. The description of the legal practice itself can
only be a source of vague heuristic recommendations, like for example “find ordi-
nary meaning of the word” or “take into account the purposes of the statue”. The
normative theory of interpretation for a given legal culture is possible only with the
active, creative contribution of the theoretician who is formulating it. It is therefore
always a “postulate” that can be accepted in legal practice or not. If it is accepted, it
means that it is well adapted to the given legal culture.

In connection with the above remarks, it should be emphasized that the deriva-
tional theory does not imply the possibility of formulating any universal theory of
interpretation that could be applied to all legal systems or legal cultures. It only
assumes that a normative theory of interpretation is possible for a given legal culture
or legal system.

3.6 Intentionalism-Textualism-Purposivism-Holism

In Anglo-Saxon legal theory arose three main, opposite to each other, approaches
to legal interpretation. They are usually named as “intentionalism”, “textualism”
and “purposivism”. They are all looking for an objective, reliable foundation for
legal interpretation. The three main theories emphasize (1) the actual or presumed
intent of the legislature enacting the statute (intentionalism), (2) the actual or pre-
sumed purpose of the statute (purposivism), and (3) the literal commands of the
statutory text (textualism). Each of these theories was subject to intense criticism.
In general, it can be said that none of the indicated interpretative sources can be an
“unshakable” foundation for interpretation because in many cases they are vague
and inconclusive.

It can be said that in the dispute between these theories the derivational theory
supports each of the parties without advocating any of them. The discussed theory
recognizes the literal (linguistic) meaning, purpose of the statue and intent of the
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legislature as the interpretative arguments, however, none of them is treated as irref-
utable. The theory assigns different weight to these arguments in different circum-
stances. It seems that the derivational theory is similar to “holistic” and “dynamic”
approaches like one developed by Eskridge and Frickey [11]. They tried to avoid the
flaws of each of the three “main” theories. According to this approach, the Court
considers a broad range of textual, historical, and evolutive evidence when it inter-
prets statutes. However, this approach is a kind of descriptive theory seeks to make
sense out of the Court’s practice in statutory interpretation (in few famous cases).
Nevertheless, this approach allows to outline (though very sketchy) the relationship
(hierarchy) between different types of interpretive arguments. Generally speaking,
this relationship is perceived as a “funnel of abstraction”. This funnel organizes
interpretative sources according to the level of abstraction. As inquiry moves from
most concrete to most abstract, interpreter will move from statutory text through
legislative purpose and history to current policy and evolution of the statue. “For
example, in formulating her preunderstanding of the statute and in testing it, the
interpreter will value more highly a good argument based on the statutory text than
a conflicting and equally strong argument based upon the statutory purpose” [11:
353].

The derivational theory adopts a similar hierarchy of interpretative sources,
however, more elaborate in details (more “procedural”). Textual (linguistic) argu-
ments should always be the starting point, but should always be verified by refer-
ence to non-linguistic arguments (value being purpose of the statue and other values
attributed to the rational legislator). Although linguistic arguments are very strong,
in certain circumstances (and to some extent) may be undermine by non-linguis-
tic arguments. According to the derivational theory, the great strenght of linguis-
tic arguments does not come from the language itself. This strength is the result of
the importance of values realized by reference to linguistic meaning (such as rela-
tive stability and clarity of law’s content and predictability of judicial decisions).
The derivational theory assumes that in a good state authority does not limit these
values without a particularly important reason (higher-weighted values). Macagno
et al. [22] tried to identify levels of presumptions in legal interpretation. According
to them, the basic level is the pragmatic level that includes the purpose of the law
(like “the law needs to be understood; “the law can not be unjust or meaningless”,
etc.). If we agree that the purposes of law are certain values, then we can say that
legal interpretation is (at its foundation) always a matter of values. Holistic approach
to legal interpretation allows for taking into account different values and resolving
conflicts between them.

3.7 Literalism-Contextualism, Structuralism-Nominalism

One of the determinants of interpretive directives in derivational theory are assump-
tions about natural language communication (see Sect. 3.5) answering the question:
how actually this language works?

Obviously, there are variety of answers to mentioned question in linguistics and
philosophy of language. This is a solution worth emphasizing that derivational
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theory adopts certain view not because it is entirely true for all language commu-
nication, but it seems to serve as the best tool in obtaining the intersubjectivity of
legal interpretation (see Sect. 3.7). We can call this view “moderate contextual-
ism” or “weak structuralism”.

According to this view, semantic convention is not enough to fully determine
meaning of the utterance (stopping on literal meaning can not complete the inter-
pretation). The meaning of any token-sentence is always determined by prag-
matic factors within the specific context of utterance. However, semantically
fixed meanings exist and they set out some of the possible interpretations. In
some cases there are sub-sentential expressions that have “indefeasible” semantic
meaning which is not dependent on the occasions of utterance and designates an
impassable semantic limit of interpretation. For example, we can acknowledge (if
we have good contextual reasons) that in the provision prohibiting motor vehicles
from entering the park, the expression “motor vehicles” means “motor vehicles
not being ambulances”. But it can not be assumed that in the provision imposing
a fine of one thousand dollars, the expression “a thousand” means “ten thousand”
(even if we have grate contextual reasons, e.g. the fine is disproportionately low
in relation to the offense).

The existence of semantically fixed conventional meaning for any token-
expression is denied by radical contextualism (Recanati [29]; on contextualism
and legal interpretation see Chiassoni [4]). Even though the vision of radical con-
textualism seems quite tempting in everyday communication, in the case of legal
interpretation it can lead to unacceptable consequences. It seems that in the case
of legal interpretation the idea of a pre-existing, semantically fixed meaning have
some kind of axiological importance.

The approach to language accepted by derivational theory can also be called
“weak structuralism”. According to this approach there is distinction between the
semantic language system and the language practice. The system should be play-
ing some kind of normative role against the language practice (by restraining it
in some kind of way). The context is ubiquitous and necessary to understand the
expression but the systemic (syntactic-semantic) meaning limits in some way pos-
sible ways of understanding the utterance. According to the opposing view (let’s
call it “the nominalist view”), there is no abstract language system that underlines
specific speech acts. There is no abstract language system and the language is
basically nothing more than a practice of using language utterances. Therefore
the language system can not play normative role against the language practice and
syntactic-semantic meaning should not limit ways of understanding the utterance.
If there are any limits in interpreting, they are not based on syntactic or semantic
rules, but rather on contingent facts accompanying language communication. We
can say that a nominalist view is at the root of many philosophical approaches to
language like Rorty’s neopragmatism or Recanati’s radical contextualism. Such
a view of language may seem convincing in the case of everyday conversation or
interpretation in literature and poetry, however, in the context of legal interpreta-
tion it reduces the possibilities of obtaining an intersubjective result and causes
consequences that are difficult to accept (as indicated above in the case of radical
contextualism).
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3.8 What Value is Behind All of This? Values and Interpretation

As it was indicated in Sect. 3.5, it seems that legal interpretation at its foundation
is always a matter of values. In the case of derivational theory the significance of
values manifests itself on two levels. The first level is related to the determinants
of the interpretative directives and way of formulating the content of interpretative
directives (we can call it “meta-level”). The second one (we can call it “substantial-
level”) is related to the fact that directives require the interpreter to take values into
account when interpreting.

At the meta-level, it is important what value interpretative directives are to serve.
It seems that the fundamental value behind the normative model of interpretation
formulated by derivational theory is the intersubjectivity of legal interpretation. In
other words: the most important determinants of the interpretative directives are
methodological criteria for intellectual activities, and among them, the greatest
importance is attached to the postulate of intersubjective justification and control-
lability of intellectual activities that constitute the legal interpretation (and conse-
quently also the result of interpretation). Because the intersubjectivity in some way
requires conclusiveness, the normative model of interpretation is designed to obtain
a conclusive result (to the maximum possible extent).

The conclusiveness is easy to achieve when all the interpretive sources point in
the same direction. However, in hard cases they point to different directions. When,
at the same time, the structure of the legal text, linguistic arguments, systemic argu-
ments, previous judicial decisions, legislative history, purpose and other values of
the statue, are not conclusive, it is extremely difficult to obtain an intersubjectively
valid result. In order to ensure the conclusiveness of the interpretive process in such
cases, it is necessary to adopt some additional rules which will allow to end the
interpretive discourse. The derivational theory postulates reliance on certain inter-
pretive presumption. In short, in accordance with this presumption in a situation of
extreme inconclusiveness, we should adopt this interpretative alternative that least
limits the space of freedom—in dubio pro libertate. This rule has an axiological jus-
tification based on a specific assumption about a good state and society. According
to this assumption, in a good state, public authority does not limit freedom without
clear reasons. In a good state, public authority is responsible for the clarity of the
content of the law. The law always limits the area of freedom in some way. In a good
state, these borders should be relatively clear. Therefore, when law is extremely
unclear and prevents the conclusiveness of interpretation, we should not accept an
alternative which limits freedom. Of course, the weight of this rule is culturally rela-
tivised. It fits Polish legal culture (many judicial decisions have manifested similar
approaches). However, in a completely different culture, it may not be justified.

At the substantial-level, it is significant that the derivational theory in each case
requires the interpreter to reconstruct the global (all-things-considered) assessment
(axiological judgement) attributed to the rational lawgiver. The reconstruction and
the use of global assessment takes place during the so-called “functional interpreta-
tion” and is based on basic theoretical assumption called “the assumption of iso-
morphism between global assessment and norm”. It can be expressed as follows:
the content of the specified norm (rule) N (order/prohibition, identification of the
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addressee, description of the circumstances, description of the action) corresponds
to the content of a particular global assessment GA [including a specific value
being purpose “C” and other values “W(1)-W(n)” being implemented to appropri-
ate degrees]. The final goal of the functional interpretation is to reconstruct such a
pair as—the global assessment and the corresponding norm (rule) which should be
attributed to a rational lawgiver. It can be said that a certain global assessment (and
thus the content of a certain norm) is the result of settling conflicts between the pur-
pose of norm and other values.

The interpretive structure is the starting point of a functional interpretation, cre-
ating a specific “space” in which the interpreter moves. The interpretive structure
is made up of all interpretive options that are possible in the light of the linguistic
interpretation directives. When reconstructing the global assessment, it is of utmost
importance to determine whether within the framework of the interpretative struc-
ture an inconsistency occurs between any of the other values identified by the inter-
preter and the value being the purpose of norm, and therefore—whether the adop-
tion of an interpretative option most fulfilling the purpose of norm, does not reduce
the degree of realization of that other value to unacceptable level. The inconsisten-
cies in values should be resolved by interpreter, based on systemic orders of global
assessments that are reproducible on the basis of a legal text, statements of jurispru-
dence and judicial decisions, as well as legislative documents. Systematic orderings
of global assessments determine the ranking of global assessments from the point
of view of the extent to which one value is realized while reducing the realization
of the other (in particular, they define unacceptable levels of violation of certain
values). Thanks to the systemic ordering of global assessments, the states of affairs
which are a definite degree of good or evil in the light of particular values obtain a
“new” qualification as a definite degree of good or evil from the point of view of the
entire system of values (all-things-considered).

The “systemic” approach to values outlined above is exposed to some typical
doubts. Good example may be Finnis’s [12] doubts about Dworkin’s idea of the one
right answer. Finnis argues that while we should seek good answers and avoid bad
ones, we should not delude ourselves into dreaming of uniquely correct answers to
issues of legal interpretation—to do so commits us to utilitarianism’s deepest and
most flawed assumption: the assumption of the commensurability of basic goods.
Finnis argues that it is not possible for legal interpretation to lead judges to one right
answer, because of pervasive incommensurabilities in the criteria by reference to
which we are supposed to adjudge one interpretation to be better than another.

The incommensurability of values is the subject of a vast discussion which is
difficult to present. There are different conceptions of value incommensurability.
It seems that relevant from discussed point of view is the conception according to
which values are incommensurable if there is no true general overall ranking of
the realization of one value against the realization of the other value. Two values
are incommensurable if there is no general way in which A and B trade off in the
whole range of situations of choice and comparison in which they figure [33: 59]. At
first look, it seems that the assumption of a systemic ordering of lawgiver’s global
assessments rules out this kind of incommensurability. But it depends on how we
understand “the true general overall ranking” (in what sense it should be “true”?).
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Indeed, it seems very doubtful that for every community or person we can identify
such a pre-existing general overall ranking. Nevertheless, acting entities (in particu-
lar state authorities) making specific decisions in some way hierarchize the conflict-
ing values and often try to do it in a coherent way (they are making “commensurable
from what’s incommensurable” through decisions). Even if there is no universally
valid general way to resolve any given conflict of values, there may be some value in
virtue of which the realization of one value ranks against realization of the other. For
example, Chang [3] argues that there are “nameless values” which combine values
in a way that allows for the comparability of alternatives in virtue of these nameless
values. Systemic order of global assessments containing specific values can be seen
as such nameless values. Recognizing the existence of such nameless values can be
called “weak commensurability” and it does not rule out by itself incommensurabil-
ity in the sense indicated above.

4 Summary. The “Hard Core” of the Theory

Trying to make an overall evaluation of the derivational theory one can say that it
has two levels (or aspects): local and universal. Undoubtedly, the derivational the-
ory was designed for the Polish legal system and legal culture. This creates its local
level. However, beyond its local features, the derivational theory is presenting some
significant universal ideas about legal interpretation. This creates universal level that
we can call the “hard core” of the theory.

The local level of theory is related to the fact that it takes into account the features
of Polish legal texts and features of the Polish legal system, the way of lawmaking
in Poland, the principles of law and Polish judicial practice as well as assumptions
about good state and society adapted to Polish legal culture. This means that the
theory in all extend can not be simply and directly applied to any other legal sys-
tem or legal culture. It needs to be emphasizing that legal system in Poland evolved
from totalitarian (communism) legal system to legal system of contemporary liberal
democracy based on the Montesquieu’s separation of powers principle. Now this is
so-called closed system of the sources of law (only sources indicated in the Consti-
tution) with courts authorized only to apply the law. Generally speaking, the Polish
legal system is based on the model of continental legal system (civil law tradition)
with strong German and French historical influences.

However, there is also universal content of the derivational theory. This “hard
core” contains some basic features and assumptions that can be the foundation for
different derivational theories for different legal cultures and systems. We can say
that this is the “hard core” of a theory in a sense given by Lakatos [20], that is key
theoretical assumptions and claims that constitute the very core of the theory. Those
principal assumptions and claims cannot be abandoned by a theoretician if she
wants to work in the “derivational paradigm”. Let’s try to point out the elements of
this “hard core”.

(I) Undoubtedly, the most important element of the “hard core” is the very def-
inition of legal interpretation. The legal interpretation is not just about determin-
ing the meaning of a phrase contained in the legal text (although most theories
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focus only on this aspect). The derivational theory perceives interpretation as
a process of moving from sentences of a legal text (provisions) to a sufficiently
unambiguous legal norm that has a definite syntactic structure (order/prohibition,
identification of the addressee, description of the circumstances, description of
the action). This allows to take into account the whole “syntactic” aspect of legal
interpretation. In other words, this definition of interpretation allows us to ana-
lyze how the various provisions participate in determining the content of indi-
vidual syntactic elements of the norm. Thanks to this, it is possible to describe
such phenomena as condensation and dismemberment of elements of the norm in
the provisions (see analyses of the EU legal texts from this perspective in [16]). It
can be added that such a definition of interpretation can also be used to modeling
the interpretation of case law. In this case, however, provisions (sentences of the
legal text) would have to be replaced by sentences contained in court judgments.

(IT) The concept of a rational lawgiver should also be considered to be an ele-
ment of a “hard core”. The assumption that the law is created by an idealized per-
son who is instrumentally rational and has all necessary knowledge, and is also
guided by a coherent order of global assessments (all-things-considered judge-
ments), underlies the entire normative model of interpretation.

(IIT) The “hard core” also contains rest of the conceptual and terminological
apparatus adopted by the theory. Such crucial concepts as the framework pro-
vision, supplementary provisions, modifying provisions, functional interpreta-
tion, global assessment, determinants of interpretative directives, and others, are
closely tied to the theory and serve to formulate its essential foundations.

(IIT) It seems that the heuristics of creating a normative theory of interpretation
also belong to the “hard core”. In general, it requires the theoretician to identify
the determinants of the interpretative directives appropriate for a given legal cul-
ture and legal system. Next, he must assign them a certain weight and associate
them with certain aspects of the interpretation process. However, the basic heu-
ristic directive should be regarded as the directive, according to which determi-
nants and their weight should be selected so that the normative model ensures (as
much as possible) the intersubjectivity and conclusiveness of legal interpretation.
In other words: intersubjectivity and conclusiveness are the goals of normative
legal interpretation model. In order to achieve these goals, the normative model
should be designed as procedural and holistic, requiring consideration of various
interpretative arguments, and in the case of extreme inconclusiveness adopt some
interpretative presumptions.

(IV) Moderate contextualism should also be considered as a component of the
“hard core”. The assumption that in each case the interpreter must take into account
the linguistic and extra-linguistic context of the expression seems to be extremely
important for the derivational theory. The manifestation of this is the recognition of
the principle of omnia sunt interpretanda as the basic principle of interpretation. In
addition, the assumption of moderate contextualism justifies the relation between
the linguistic and extra-linguistic aspect of interpretation (systemic and functional).
According to the derivational theory, the interpretation ends after the application
of linguistic, systemic and functional directives [38]. The necessity of taking into
account the non-linguistic context does not mean, however, that it can freely modify
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the semantic-syntactic meaning of the expression (there are some semantic limits of
interpretation).

The “hard core” of derivational theory characterized above presents a certain uni-
versal way of thinking about the interpretation of law (though of course not the only
one possible). It seems that based on it you can build many normative theories for
different legal systems. Despite the fact that these theories would have to differ to
some extent, all could be called “derivational” ones.
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