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Abstract

Rules are central to the constitutional political economy (CPE) approach. On this approach,
rules, of a variety of types and forms, are necessary for the emergence of a political and
social order, so that all genuine political order is rule-based. The central role of rules
within the CPE approach is examined starting from an explicit definitional discussion of
the concept of a rule and including discussion of the nature of rule-following behavior, the
supply of rules, and rule enforcement.
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1 Introduction

The broad purpose of this paper is to present and discuss the concept of a rule and the associ-
ated idea of rule-based political order from the perspective of constitutional political economy
(CPE).! The basic motivation is simply to pull together an explicit and integrated account of
a variety of aspects of CPE’s conceptual approach to rules, together with some critical dis-
cussion. It might seem that such an account should not be needed; CPE is now a relatively
well-established approach and rules are central to that approach, so that we might expect
that clear, explicit accounts of the CPE approach to rules would be easy to find. However, in
much of the CPE literature fundamental aspects of rules often are taken for granted or dealt
with implicitly or by means of analogies. For example, no explicit or detailed definitional
discussion of what we might mean by a ‘rule’ seems to be anywhere in Buchanan’s published
work. Even in Brennan and Buchanan (1985), perhaps the most explicit and extended discus-
sion of rules within mainstream CPE, constitutional, political and social rules are introduced

! This paper complements the discussion in Hamlin (2014). I offer no formal definition of the CPE
approach but identify it chiefly by reference to the work of James Buchanan, see particularly Buchanan
and Tullock (1962), Buchanan (1964, 1975, 1990), and Brennan and Buchanan (1985). For discussion, see
Brennan and Hamlin (1995a) and Vanberg (2018), Vanberg (2020). In relation to rules, specifically see
Gardner and Ostrom (1991) and Vanberg (1994). For a broader perspective, see Schauer (1991).
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implicitly, by sequential reference to the rules of parlor games, the rules of the road, and the
rules of market order, with the meaning of ‘rules’ in each of those cases being taken as obvi-
ous. The same is true with other aspects of rules. Whether we are concerned with the nature
of rule-following behavior, the role of enforcement, the links between the rule of rules and
the rule of law, or the understanding of the mechanisms involved in the supply of rules (rather
than the demand for them), it is not easy to point to clear explicit discussions that lay out the
distinctively CPE approach to rules and the issues raised.

Of course, some variation in the account of rules might be provided by different mem-
bers of the CPE community, so that debate is engaged over the finer details of any account.
But, in offering this account, I hope at least to identify the core issues, and provide an
explicit reference point for that finer debate.

A key idea in what follows is that the CPE approach involves the idea that rules are the
essential foundation of all social order and, therefore, should be the primary focus of study.
The idea of a rule-based political and social order might suggest that other forms of order
are possible, based on something other than rules, but the CPE view is that that idea is
illusory—all order is, in the end, rule-based. Of course, many different sets of rules might
exist, and many different orders might arise, and so attention centers on both the analysis of
the operating characteristics of alternative rules (so as to analyze the relationship between
the underlying rules and the orders they support) and on the processes that influence which
rules come to exist.

The basic claim that rules are central to the CPE approach to political economy should
be clear enough. Perhaps the most fundamentally distinctive aspect of CPE, relative to the
mainstream economic approach of the mid and late twentieth century, is the emphasis on the
political, social and economic constitution rather than the operation of markets, the logic of
choice, or the formulation of economic policy. Two ideas are key. First, that political, eco-
nomic and social outcomes can best be understood in terms of the analysis of individuals
operating and interacting within a more-or-less well-defined set of rules. Those social rules
operate at a variety of levels, constitutional rules provide the framework within which further
political rules and regulations may be enacted. Political rules, regulations and laws provide
the framework within which other organizations—firms, charities, universities and so on—
emerge and operate, each of which may itself be constituted by a set of foundational rules. In
that way, the global set of social rules may be thought of in terms of a nested hierarchy.”

Second, that the rules forming even the most basic constitution are, at least to some
extent, capable of being modified, varied or selected by the actions and choices of indi-
viduals. So, rules may be viewed, at least in part, as the subjects of design rather than the
impositions of nature or the accidents of history.

Once those two ideas are in place, the general approach of positive CPE is relatively
clear. On the one hand is the task of analyzing how individuals might be expected to
respond to any particular rule or set of rules, and what social outcomes might emerge. On
the other hand is the task of identifying the rules that are likely to emerge from a process
that is responsive to individual political choices.® Each of the branches of positive CPE
requires a model of individual behavior and the starting point is that individuals should
be modelled coherently across all institutional settings and as broadly rational, though not

2 The idea of a nested hierarchy of rules, if not the actual term, is present in several of Buchanan’s works;
see, for example, Vanberg and Buchanan (1991).

3 See Buchanan (1990). For discussion, see, for example, Voigt (1997, 1999, 2011). A considerable lit-
erature now addresses both the causes and consequences of various constitutional and institutional arrange-
ments; see, for example, Persson and Tabellini (2005) and Acemoglu and Robinson (2006, 2012).
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necessarily narrowly self-interested actors. A third, normative, branch of CPE then seeks
to provide a broadly contractarian account of the legitimacy of certain constitutional rules,
and the actions and outcomes that arise under those rules.*

The idea of a nested hierarchy of rules requires further elaboration, not least because
it bears on the fundamental CPE distinction between the constitutional level and the “in-
period” or political level. An obvious question to ask is where the boundary between those
two levels lies. Two extreme answers to that question can be given. On the one hand, we
might identify a very narrowly defined constitution of the sort that might be laid out in the
formal constitutional documents of a nation-state, with everything that is not specified in
that narrowly drawn document located at the in-period or political level. Such a reading
places most rules, including all laws and regulations enacted by the specified constitutional
processes as well as less formal rules, at the political level along with individual behavior
under the rules. Here, then, the major distinction is between constitutional rules and all
other political and social rules and activity.

On the other hand, one might specify a maximally inclusive idea of the constitution,
such that the global set of rules is seen as forming the constitution of the relevant society,
so that the in-period or political level is identified with individual behavior. Here, then, the
major distinction is between the realm of rules and the realm of behavior under the rules.

Both the distinctions between constitutional rules and other rules and between rules and
behavior under the rules are important to CPE. The idea of a nested hierarchy of rules
operates between those two extreme positions and attempts to preserve both distinctions. In
such a nested hierarchy, rather than a simple distinction between the constitutional and the
political, or a simple distinction between the realm of rules and the realm of behavior, we
maintain a multi-level conception of society.

Consider, for example, an organization like a university: a CPE-inspired analysis of such
an organization would recognize that it has a constitution—a set of founding rules that
establish the organization and structure its basic form. Within that constitution, the uni-
versity will promulgate a variety of other rules that regulate activity and the behavior of
individuals associated with the university. In that way, one might distinguish between the
constitutional level and the in-period level for the university. But at the same time, the uni-
versity is nested within a broader social setting; operating within and under the laws and
regulations of the jurisdictions (national and local) in which it operates, which in turn oper-
ate under the national constitution.

Many levels of nested organizations may emerge within a nation-state—with the
national constitution (written or unwritten) as the all-encompassing set of rules at the top
of the hierarchy. But seen from the perspective of an individual, the rules faced in any par-
ticular situation may sit at a variety of levels—some may be constitutional, some political
or legal, some deriving from other organizations and some operating at an informal level.

In such a multi-layered nested hierarchy, we can maintain a clear distinction between
rules (at whatever level) and individual behavior under the rules, while also recognizing
the distinction between constitutional rules and other rules at each level.

The main body of this paper is divided into five further sections. The first four attempt to
identify the CPE approach to key aspects of rules and their operation and provide some dis-
cussion of that approach. The next section begins with an explicit definition of a rule that
attempts to formalize the CPE conception and provides a discussion of that definition and,

4 Buchanan offers varied repetitions of his defence of a contractarian approach; see, for example, Buchanan
and Tullock (1962), Buchanan (1975) and, especially, chapter 2 of Brennan and Buchanan (1985).
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therefore, of the role of rules within CPE. A linked discussion of the issue of rule-follow-
ing in CPE is also provided. The next section then discusses the link between the idea of
the rule of rules in the CPE tradition and the debate on the rule of law. A third section then
addresses the issues associated with rule setting and the supply of rules, rather than the
more familiar demand for rules. The fourth section then tackles the relationship between
rules and enforcement. A final section offers some comments on the context within which
CPE developed and, in particular, its connections with new institutional economics (NIE)
and with the Rawlsian enterprise, before offering some final thoughts.

2 Rules and rule-following

In approaching a definitional discussion of what CPE means by a ‘rule’ we may take as
a starting point Vanberg’s (1994, p. 12) statement that, “A social norm or rule is a pre-
script for how generally to act in certain types of situations.” which allows us to distinguish
between the type of rules that we take as objects of study within CPE, along with other
types of rules, such as those rules that merely are generalizations from empirical observa-
tion (as a rule, swallows fly south in the winter), or those that are analytical (the product
rule in differential calculus). But Vanberg’s definition leaves rather too much unsaid. As an
expansion of that idea, I offer what I take to be a simple, explicit statement of Buchanan’s
implicit definition of a rule: a rule, in the political and social context, is an authoritative,
normative influence on individual behavior operating across individuals, circumstance, and
time.

Working through the elements of that definition in turn allows us to focus on the major
characteristics of a rule from the CPE perspective and some of the issues raised. First, the
definition is focused on the political and social context. That is, the primary domain of the
CPE approach to rules is inter-personal in nature,’ thus fitting with the general idea of see-
ing exchange, rather than choice, as the basic mode of human action. Exchange is an essen-
tially interpersonal phenomenon. Setting the CPE approach to rules in the social domain
focuses attention on the role of rules in resolving or dissolving potential inter-personal con-
flicts and dilemmas.®

Second, a rule is authoritative both in the sense that it carries significant weight in
influencing individual behavior and in the sense that its status derives from acknowledged
authority. Here, a rule differs from mere advice or a request, either of which might suggest
a course of action without having the authority required by a rule. A rule’s authority may
derive from any of a variety of sources (or combination of sources), including a moral code
or principle, a recognized political or lawmaking process, or the judgement of a recog-
nized magistrate or authority figure, and may operate through intrinsic or extrinsic motiva-
tions (or some combination of the two).” A key point of debate here relates to the extent

3 Of course, the general form of CPE’s analysis of rules likewise may apply to rules that might be argued
to be internal to single individuals, such as personal ethics and habits; see, for example, Buchanan (1979,
1991a, b).

® We will not here attempt to analyze the role of rules in relation to each of the wide variety of potential
interpersonal conflicts and dilemmas.

7 For example, some rules may provide intrinsic motivation for some individuals, while the regularity of
behavior generated by rules may provide extrinsic motivation for others. On the interplay between intrinsic
and extrinsic motivations, see Kreps (1997).

@ Springer



Public Choice (2023) 195:231-250 235

to which the authority of a rule has to be widely acknowledged for it to count as a rule. If
a putative rule has no (or almost no) recognized authority, can it really be a rule? At the
other extreme, if we require full (or almost full) recognition of its authority as a defining
condition of being a rule, we are limiting the idea of a rule to the class of widely accepted
rules. In order to keep open the debate on the degree of acceptance or legitimacy of any
rule, while avoiding the first extreme, we might insist that in order for a rule to be a rule at
least many of the individuals who are to be regulated by that rule must recognize, at least
to some degree, the authority of the rule, even if that recognition falls short of legitimation.

Third, a rule is normative in the simple sense that it is action-guiding. Action guiding
rather than action determining; it is not automatically the case that any individual (still
less, all individuals) will comply fully with any particular rule (still less, all rules), even if
its authority is accepted (note the use of the word ‘generally’ in Vanberg’s definition cited
above). To abuse Buchanan’s terminology slightly, a rule’s normative force is a ‘relatively
absolute absolute’.® A rule has significant influence in determining behavior, and that influ-
ence may be deployed in a variety of ways, but however it is deployed, it is not absolute
and so is not sufficient to ensure full compliance. It may be that some rules do generate full
compliance as a matter of fact, but that is not a general or defining feature of rules.

Fourth, a rule is an influence on individual behavior; its influence may take either of
two forms. First, rules may constrain by delimiting acceptable (that is, compliant) behav-
ior. Whether a constraining rule is prescriptive or proscriptive in formulation, it essentially
partitions the set of available behavior into rule-compliant and rule-breaching subsets. Sec-
ond, rules may empower, by granting powers to individuals or particular officeholders. Of
course, such powers often are limited or constrained, so that the two types of influence
frequently work together. That is particularly true of constitutional rules (whether they con-
stitute a nation-state or some other organization), wherein governance roles are created,
empowered and constrained by rules.

Fifth, rules ultimately govern individual behavior. That is, individual behavior is in
some way modified by the particular rules in place. However, it is clear that not all rules
relate directly to the behavior of all, or even many, of the individuals that comprise the
relevant society. Some rules, and particularly the rules of political process that are a main
focus of CPE, seem to operate at some distance from the behavior of typical individuals.
Often those rules are better seen as secondary, that is, rules that govern the processes that
generate primary rules—they do not impact directly on the behavior of most individuals.’
The structure of primary and secondary rules will be explored in more detail below, but for
the moment I simply note that the CPE approach holds that all rules, whether secondary or
primary, are to be analyzed and justified by reference to their ultimate effects on individual
behavior and, hence, on social outcomes.

Finally, a rule operates across individuals, circumstances and time, so that a rule typi-
cally applies to a wide range of particular cases involving a number of people and its appli-
cation continues over an extended time horizon. A rule brings together a number of specific
cases and treats them symmetrically; by spanning time, it creates the basis for expectations
of future behavior. While rules can be somewhat flexible, a rule that varies to suit each
case, at each moment in time, is scarcely a rule.

8 That is, the influence of a rule is strong (relatively absolute), but not absolute; see Buchanan (1989).
° The classic source on the distinction between primary and secondary rules is Hart (1961).
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We would stress several points relating to the foregoing definition of rules. First, it does
not depend in any way on any particular process for the production or modification of rules.
That is, it leaves entirely open the question of the supply of rules. As noted already, it is
a characteristic component of the CPE approach that rules can be created or varied by the
actions and agreements of those who operate under those rules, rules are, to at least some
extent, endogenous to the political system over time, but endogeneity does not form part of
the definition of a rule.

Second, our definition of rules makes no reference to enforcement. Rules may be
enforced in a number of different ways, or not enforced at all, and still be rules.

Third, the definition of a rule is intended to operate in the context of a nested hierarchy
of levels, including the constitutional, the political, the organizational, the formal and the
informal. As we have noted, a major feature of the CPE approach is its distinction between
the constitutional and political (or ‘in-period’) domains, but the dame idea of a rule oper-
ates in both domains.

With our definitional structure in play, the first and most obvious issue raised is the
analysis of rule-following and the nature of the connection between rule-following and
rationality. While CPE sometimes is caricatured as providing the political dimension of
homo economicus, it has long been argued, by a significant group of scholars who would
see themselves as associated with the Buchanan tradition,'” that the strict version of homo
economicus building case-by-case optimal decision making on the basis of a utility func-
tion that reflects self-interest, is inconsistent with any genuine form of rule-following.!!
For example, Vanberg (1994, p. 14) distinguishes genuine rule-following explicitly from
case-by-case compliance: genuine rule-following requires ‘a disposition to abide by rules
relatively independently of the specifics of the particular situational constraints.’'? As sug-
gested in our definitional discussion, such a disposition has to involve a respect for rules
that is strong, but not absolute. Rule-compliance must itself be the norm, but some allow-
ance must be made for exceptional cases and circumstances. In that way, the approach to
rule-following attempts to balance the idea of genuine rule-following behavior, along with
an element of discretion that allows individuals to depart from rule-following in at least
some circumstances. It may well be the case that, in any given society, most individuals
break at least some rules some of the time, and it also may be the case that some rules are
broken routinely, but despite those exceptions, the norm of rule-following has to be suffi-
ciently strong and sufficiently widespread if a rule-based order is to be supported.

The element of discretion is important for several reasons, most obviously because it is
important to the wider CPE project that individuals should be able to challenge existing
rules and consider potential rule changes. While it may be possible to imagine a world in
which existing rules are followed fully and automatically and where, simultaneously, criti-
cism of existing rules and the proposal of replacement rules are encouraged; however, see-
ing existing rules as totally inviolate would seem, in practice, to inhibit debate on reform of
those rules.

10 Buchanan himself is somewhat conflicted on this matter, sometimes arguing for a homo economicus
conception and sometimes arguing for a more expansive notion of rationality involving a ‘constitutional
attitude’ that both provides the basis for agreement on constitutional matters and for the recognition of the
authority of the constitution.

11" See, for example, Kliemt (1987, 1993), Vanberg (1994, 2008), Brennan and Hamlin (1995a), Brennan
and Eusepi (2013) and Hamlin (2014).

12 For discussion of dispositions in the present context and the possibility that dispositions may themselves
be chosen, see Brennan and Hamlin (1995b, 2000), Meglino and Korsgaard (2004) and Hamlin (2006).
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A second argument for recognizing at least some discretion in rule-following is more
normative in nature in that it allows for the individual’s own values to be the final guide
for behavior in cases that we might think of as involving tragic choices, such as conscien-
tious objection or civil disobedience to an existing rule, particularly if that rule is believed
(by the individual concerned) to be illegitimate, fitting well with Buchanan’s liberal form
of normative individualism.'® Even if we consider societies believed to be generally well-
ordered in the sense that most rules are approved of by most of those subject to them, spe-
cific circumstances may arise in which conscientious objection is at least allowable. And
if we consider societies wherein the rules generally lack the sort of democratic legitimacy
that provides the bedrock of normative CPE, at least some allowance for conscientious
objection and civil disobedience aimed at constitutional reform seems appropriate. Such
issues revolve around the distinction between rules and principles and the nature of the
normativity of rules at a fundamental level. Discussion of those complex matters would
take us too far from our central theme, but the general position adopted here is essentially
that of ‘inclusive legal positivism’.'*

Further reasons for restricting the status of rules to the relatively absolute include the
general inability to specify rules that appropriately cover all possible circumstances and the
difficulty of ensuring that rules never conflict.'> In a perfectly rule-governed world, rules
would offer a complete guide to behavior in all relevant situations. In practice, however,
simple rules of the form ‘do not X’, meaning that no circumstances exist in which X-ing
is permissible, are likely to be open to the form of criticism that involves pointing to some
specific circumstances in which X-ing is, in fact, appropriate. Exceptions may be accom-
modated by refining the rule, making it more complex by attempting to specify the set of
circumstances in which the rule applies, or the rare circumstances in which it does not. But
the practicality of such a process is limited. In practice, rules generally are not complete. It
is as if rules have a ‘normalcy’ clause written into them, so that any particular rule speci-
fies behavior in ‘normal’ circumstances but allows for some discretion in exceptional cases.
That is fine as far as it goes, except that it puts some strain on the idea that genuine rule-
following should not be subject to case-by-case evaluation. Having to check whether the
current situation is ‘normal’ or ‘exceptional’ before following a rule seems to reintroduce
an element of case-by-case evaluation, but only a very minor element. The idea of genuine
rule-following surely can withstand the incorporation of such ‘normalcy’ clauses.

Similarly, in a perfect world of many rules, all rules would be co-possible in the sense
that no two rules ever would conflict. However, in practice, it is difficult, if not impossible,
to ensure that no circumstances arise in which rules conflict. Of course, it is possible to
form a rule that specifies what should be done in the case of conflict between two other
rules, but such rules will themselves be incomplete, and the system of rules as a whole can-
not be guaranteed to exclude (rule out) conflict among individual rules.

While the foregoing comments on rule-following might seem clear enough in terms
of the primary rules of social and economic interaction—those that structure everyday
activities in a tolerably well-ordered society—they may seem somewhat remote from the

13 On conscientious objection, see, for example, Brownlee (2012). On Buchanan’s normative individual-
ism, see Buchanan (1991c¢).

14 For discussion, see Coleman (2001b, 2009), Shapiro (2007), and the papers collected in Coleman
(2001a).

15 For an overview reflecting the generic incompleteness of rules, which parallels the incompleteness of
contracts, see Hart (2017).
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secondary rules of political procedure that are a main focus of CPE. After all, the rules
governing the election of representatives, or constraining their powers, do not seem, at first
glance, to depend on any particular disposition of rule-following, or to be subject to any
element of discretion. But first glances can be deceptive. The ‘constitutional attitude’ that
includes a commitment to constitutional government, the acceptance of whatever is defined
as ‘due process’ for the transference of power from one government to the next, the accept-
ance of the idea of limited governmental power, is perhaps the single most significant exam-
ple of a relevant political disposition stressed within the CPE approach. At the same time,
constitutional rules are incomplete in the sense that they remain open to interpretation and
re-interpretation and at least some instances arise wherein constitutional conflicts may arise.
Of course, some formal constitutions include further rules that set out to govern the pro-
cess of resolving matters of constitutional interpretation or any constitutional conflicts that
may emerge (as, for example, in the case of the US Supreme Court), but such rules can be
understood as locating the arena in which discretion may be exercised and by whom, rather
than abolishing the need for discretion. It is equally clear that the laws and regulations that
materialize from governmental processes also typically involve a degree of discretion—to
be exercised by judges and other officeholders as well as by private individuals.'®

So, rules, in the political and social context, and whether they operate at the social,
organizational, political or constitutional level, represent authoritative normative influences
on individual behavior that operate across individuals, circumstances and time. The rules
are accepted by at least many of the individuals who are subject to them and those individ-
uals may be said to be disposed to follow the rules in normal circumstances, while retain-
ing some discretion to depart from rule-following behavior in exceptional circumstances.

3 Rule of rules or rule of law

We now address the reading of ‘the rule of rules’ by analogy with the more familiar ‘the
rule of law’. The analogy suggests both that rules, rather than some other social construct
or force, provide the basis of order, just as ‘law’ provides one basis for order to be con-
trasted with, for example, military force and, moreover, that support for the rule of rules
essentially is normative, as is the support for the rule of law. CPE’s response surely must
be that the analogy is false, and that ‘the rule of rules’ points to a much more foundational
idea than does ‘the rule of law’.

The basic claim is that essentially all social order must depend on the existence and
operation of rules: rules literally constitute order. No alternative bases for social order are
possible. Of course, many different sets of rules may be possible, and so many different
social orders may arise. The mere claim that rules constitute order should not be taken
to imply any particular normative judgement about the comparison of alternative rules
and their associated orders. The claim is simply that without rules there can be no order,
no genuine society, only individuals engaged in something like the Hobbesian war of all
against all."” Life without rules may or may not be solitary, poor, nasty, brutish and short,
but it will certainly be unruly.

16 The issue of judicial discretion in interpreting (or making) the law will be discussed in slightly more
detail below.

17 For discussion of the role of anarchy in the Buchanan tradition, see Hamlin (2018a) and references
therein; on the Hobbesian war of all against all, see Kavka (1983).
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The rule of law, or nomocracy, by contrast, is normally taken to refer to a narrowly
defined subset of social orders containing at least two elements.'® First, every person within
the relevant group should equally be subject to the law, including those who are involved
directly in the process of lawmaking and enforcement, so that no one shall be above the
law. Second, law should not be the result of the arbitrary declarations of an individual law-
maker (or small group of lawmakers). The two elements are separate since it is at least
possible that arbitrary laws nevertheless might apply to everyone, including the lawmaker.
The rule of law therefore is concerned with identifying a particular subset of social orders,
governed by a particular type of rules, that satisfies the two normative criteria, whereas the
rule of rules simply states the claimed positive or analytic truth that without rules (of what-
ever content) no meaningful order can exist.

Of course, the CPE tradition generally is supportive of the rule of law. But that is a mat-
ter depending on a combination of further positive and normative commitments that fill out
CPE’s analysis of the nature of the rules that are likely to emerge from the political actions
and choices of individuals, together with the commitment to a form of normative individu-
alism that grants legitimacy both to the outcomes of such constitutional choices, and to the
political outcomes that emerge from the operation of such constitutions.

The basic idea here is that rules and, therefore, constitutions ultimately are legitimized
by the conditions surrounding their acceptance. That conclusion should not be taken to
mean that only those rules and constitutional arrangements that can trace their origins to
historical acts of relatively free choice by some sort of constitutional convention or other
representative body of individuals can be deemed legitimate. Such a test clearly would ren-
der almost all political rules and constitutions illegitimate. Rather, the idea is to point to
the criterion of agreement as the appropriate test of the normative acceptability of any rule
or set of rules in the absence of any transcendent or overarching normative criterion of
the sort posited by, for example, utilitarianism or some forms of perfectionist liberalism.
Whether a particular rule or set of rules is in fact agreeable always will subject to some
doubt and will depend on theoretical or hypothetical analysis as well as more practical and
historical considerations."”

A further issue for the CPE approach to rules and order relates to the balance between
rules and discretion in constitutional, political and legal settings. A useful starting point is
Scalia’s (1989) influential discussion focusing on the appropriate balance between rules
and discretion in the hands of judges within the US constitutional system; that is, on the
discretionary power of the courts to make (or modify) law. The position he takes follows
Aristotle’s Politics:

Rightly constituted laws should be the final sovereign; and personal rule, whether
it be exercised by a single person or a body of persons, should be sovereign only in
those matters on which law is unable, owing to the difficulty of framing general rules
for all contingencies, to make an exact pronouncement. (Scalia 1989, p. 1176)*

18 For more detailed discussion, see, for example, Tamanaha (2004).

19 Examples of the role of theoretical or hypothetical arguments for the agreeability of particular rules
can be found throughout Buchanan’s work; see, for example, Buchanan and Tullock (1962), Buchanan and
Wagner (1967) and Brennan and Buchanan (1980).

20 “personal rule’ in Aristotle usually is taken to refer to the direct power of a ruler or ruling elite, whereas
Scalia’s discussion focuses on the powers of judges within a democratic system, but the difference is not
material here.
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While that position clearly accepts the point made earlier that all systems of rules are
incomplete and must leave open some degree of discretion, Scalia goes beyond that obser-
vation to argue for the most extensive possible use of rules and correspondingly minimal
reliance on judicial discretion.

A contrary view, namely that judicial discretion significantly broader than the minimum
warranted, is advanced by Calabresi (1982), who argues that over-reliance on the formal
rules of statute law can lead to the perpetuation of bad law in changing circumstances and
that a balance between rules and discretion must be struck, providing for more than mini-
mal discretion.

On the face of it, the idea of a set of rules that maximally constrains the power of elected
and appointed officials seems to fit well with the idea of limited government power that
sits at the heart of the normative element of CPE. Individuals, it might be argued, would
not approve of any set of rules that grants officials unnecessary or excessive discretionary
power over them. But the crucial words here are ‘unnecessary or excessive’. Since consti-
tutions create as well as check power, the limiting idea of ‘maximal constraint’ could be
achieved only by a constitution that empowered no officeholders. It is difficult to see how
such a constitution could exist. That some discretionary power in the hands of officials is
necessary is a simple fact, following both from the core idea of a constitution as conferring
as well as limiting power and from the essential incompleteness of rules. It also is the case,
however, that a degree of discretion that may go far beyond that which strictly is necessary
can offer benefits to the general population, for example, by making the law and, more
generally, the operations of government, more flexible in responding to changing circum-
stances. The optimal balance between rules and discretion is not obvious.?!

Restrictions on the discretionary powers of officials must be balanced against enhancing
the liberties and opportunities available to the general population. When focused on the
population at large, normative CPE adopts a classically liberal (some might argue libertar-
ian) approach that emphasizes the liberty of individuals to pursue their own lives under the
protection of the law. The broadly contractarian CPE approach to the notion of democratic
legitimacy might be summarized as identifying the constitutional arrangements that offer
discretionary liberty to private individuals by limiting (but not minimizing) the discretion-
ary powers of elected or appointed officials. The liberty of individuals must be constrained
by rules to some extent, just as some discretionary power must remain in the hands of offi-
cials and politicians.

4 The supply of rules

The discussion to this point has focused on the status of rules and their justification but has
not addressed the critical issue of the supply of rules, the ways in which rules are generated
and modified. Normative CPE is committed to the view that agreement is the only criterion
by which to establish the legitimacy of rules. Positive CPE is committed to the view that
intentional constitutional design and reform based on wide-ranging agreement is possible
in more practical or pragmatic settings.?? But positive CPE is not committed to the view

21 On the possible over-reliance on formal rules, also see Tullock (1980).
22 See, for example, Buchanan and Di Pierro (1969) and Buchanan (1984).
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that rules can emerge only from such an agreement-based process. Rules, and constitu-
tional rules in particular, can emerge and evolve in a wide variety of ways.??

The distinctions between primary and secondary rules, and between formal and infor-
mal rules are of value here. The clearest example of formal, secondary rules is provided
by the rules of political procedure that govern the process of making and amending for-
mal primary rules. However, not all primary rules are governed by secondary rules. Some,
including many informal rules—norms and conventions—are better understood as operat-
ing independently of any process that might be seen as a secondary rule. Of course, the
further question arises as to which rules are to be accorded the status of law, and that is
the question addressed by Hart’s ‘rule of recognition’, but our focus is on rules in general
rather than the specific content of the law, so we will not pursue that question here.>*

The study of the supply of formal, primary rules, laws and regulations governed by sec-
ondary rules, may be thought of as the study of the operating characteristics of the relevant
secondary rules. The specific laws and regulations that emerge in the United States and the
United Kingdom, for example, can be expected to differ, inter alia, because of the differ-
ences in the secondary constitutional rules in place in the two jurisdictions. In those and
possibly other cases, then, the issue of the proximate supply of that class of formal primary
rules seems comparatively unproblematic, although the details may be complex. Essen-
tially, an existing secondary rule (or set of secondary rules) specifies the process by which
a broad class of primary rules, laws and regulations are supplied or modified.?’

To go beyond the study of formal primary rules governed by established secondary
rules, two rather different cases must be considered. On the one hand, we have the supply
of the informal primary rules, norms and conventions that are not themselves governed by
secondary rules. On the other hand, we have the supply of secondary rules. I will discuss
them in turn.

The following sketch of an account of how we might see a wide class of informal pri-
mary rules emerging from the practices and conventions that might arise spontaneously in
society is by no means original to CPE. It draws heavily on a tradition that includes David
Hume, Max Weber and F A. Hayek, among others.”® We begin with a convention.

A convention essentially is a social practice that has no directly normative component.
On Lewis’s (1969) account, a convention is a social practice that resolves a coordination
problem, but many scholars extend the idea of a convention to include forms of non-nor-
mative social practices, such as cultural traditions, that do not necessarily arise from coor-
dination problems. By contrast with that idea of convention, we argue, with Brennan, et al.
(2013), that a norm involves an ineliminable normative component, so that a norm depends
upon shared normative attitudes, whether or not that shared attitude is related to any spe-
cific social practice. Of course, many norms are, in fact, related to social practices, and that
observation may be important in understanding the origins of some informal norms, as will
be discussed below.

23 For an influential account of the various mechanisms of gradual institutional change, see Mahoney and
Thelen (2010).

2* For discussion, see Dickson (2007) and references therein.

25 For further discussion of the supply of rules and the feasibility of constitutions, see Hamlin (2018b).

26 For modern discussions in these traditions, see, for example, Lewis (1969), Ullmann-Margalit (1977),
Gilbert (1989), Pettit (1990), Young (1993), Brennan and Hamlin (2000), Ostrom (2000), Sugden (2011),
and Brennan et al. (2013).
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All that is necessary to establish a convention is that a sufficient number of individuals
engage in the relevant social practice and come to accept it as a convention. That is a case
in which acceptance by the relevant community is both necessary and sufficient for the
existence of the convention. If we all (or almost all) accept that the appropriate mode of
address in our society involves, say, the use of given name and family name in a particular
order, then that practice simply is the convention, regardless of any normative attitudes
that may exist about it. Of course, conventions that arise out of coordination problems may
involve slightly richer stories, a convention of that type essentially is a means of selecting
one equilibrium from among several possible equilibria. Some story may be told about how
one equilibrium rather than another emerged as the convention, but whatever the details of
that story may be, the essential point is that the convention exists once it is accepted by a
sufficiently large group. The link between widespread acceptance and the establishment of
a conventional rule is clear: general acceptance of a common practice constitutes a conven-
tion. Of course, acceptance and agreement differ, so that we are not at the point of conclud-
ing that widespread agreement is a necessary part of a convention’s formation, but a clear
connection exists between the idea of widespread acceptance and the scope for agreement.

Informal norms are rather more complicated. One argument is that at least many infor-
mal social norms derive from conventions that, once established, engage appropriately
with underlying normative attitudes. So, for example, we might view driving on the left (or
the right) as a simple convention arising from a coordination problem, but then recognize
that coordinating our driving habits successfully engages our existing normative attitudes
relating to injuring others (as well as ourselves), so that driving on the left (or right) takes
on the additional character of a norm. Indeed, we might continue that line of argument to
suggest that it is the robust normative attitudes associated with the successful coordination
of driving that then supports the further transition from an informal norm to a formal norm
or law requiring us to drive on the left (or right). In that way we can see a possible transi-
tion from a social practice to a convention, then to a norm, and on to common law. That
reasoning represents the possibility of the supply of rules emerging from the bottom up.

But note two points. First, and most simply, it is not necessarily the case that all conven-
tions become norms by the same route—the distinction between a convention and a norm
persists. Second, such reasoning does not explain the normative attitudes underlying the
norm. It simply argues that an appropriate and widespread normative attitude can serve
to impart to a convention the additional character of a norm and, in at least some cases,
carry it on into a formal rule or law. Two distinct elements are required to make the story
work: first, the widespread acceptance of a social practice necessary to establish the origi-
nal convention and, second, the relevant normative attitudes adding the normative impetus
in transforming the convention into a norm or law.

Turning now to the set of secondary rules, the rules that are constitutional at some level
in the nested hierarchy, we might first point to the fact that some constitutions (such as
that of the United States) include specific and detailed provisions for their own amend-
ment and reform, while other constitutions (such as that of the United Kingdom) make
no procedural distinction between constitutional rulemaking and everyday lawmaking, so
that the same rules of procedure apply. Those facts suggest that we might see the supply of
even constitutional rules as itself being rule-governed in at least some cases, and so look
to the properties of the relevant procedural rule to understand the supply of at least some
constitutional rules. And, indeed, that reasoning seems to be an appropriate basis for the
relatively modest study of the process of constitutional reform in such societies, i.e., socie-
ties that already have relatively well-established and operative constitutional structures that
are at least widely accepted.
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One interpretation of CPE is that indeed it is this sort of modest, but still important,
exercise. An exercise first in understanding both the impact of any given constitution on
social and political outcomes and the possibilities for constitutional reform and develop-
ment in societies that may be described broadly as constitutional democracies. Also, an
exercise in evaluating alternative possible constitutional reforms from a broadly contractar-
ian standpoint. This interpretation of CPE seems entirely consistent with Buchanan and
Tullock (1962), which distanced itself explicitly from any attempt to explain the origins of
constitutional government itself and sought to analyze marginal constitutional reforms in a
broadly democratic setting.

To move beyond such a relatively modest, but valuable role, CPE needs a more general
account of the ultimate supply of rules, and particularly secondary constitutional rules—
an account that in some way grounds the emergence of constitutions themselves and pro-
vides an account of their normativity. Two major possibilities arise here that may operate
separately or together. The first possibility involves the continuation of the story told above
concerning the transition from social practice to convention to norm to common law. The
idea here is that even constitutional rules may be supplied from the bottom up. Such a story
might point to mutual advantage as the guiding principle underlying the emergence of the
various forms of rule and extend the argument from common law to statute law and, ulti-
mately, to constitutional law. One might refer to Buchanan (1975) as providing a starting
point for this more ambitious understanding of CPE (see Brennan and Eusepi 2013), seek-
ing to outline the range of possible constitutional structures lying ‘between anarchy and
Leviathan’.

But such an account would be incomplete unless it can argue that all rules should be
understood as developing from the bottom up, from some underlying social practice. It
likewise would have to recognize that the story originates in accounts of social interactions
among individuals that display a variety of structures (prisoner’s dilemmas, coordination
games, and so on). Since many of those game forms generate multiple equilibria, some of
which may be fragile in the face of underlying parameter shifts, the emergent constitution
in any given society might be both somewhat arbitrary (that is, merely one of a number
of constitutions that might have emerged) and somewhat fragile. In that more general set-
ting, there can be no presumption that ‘marginal’ changes to an existing constitution can
be adopted. Nor can we presume that any marginal changes that might emerge will tend
to lead either to any particular form of constitution over time, or to greater constitutional
stability.

If the story of the emergence of constitutions from underlying traditions and conven-
tions is to be developed more fully, it also would have to tackle more detailed discussion of
the relationship between the normative attitudes that support norms and the idea of wide-
spread acceptance and agreement that drives the story forward. Broadly speaking, those
two components provide the normative and behavioral foundations both for a positive
account of the development of rules and the normative justification of rules arising from
the idea of democratic legitimacy.

The second possibility is that the supply of at least some rules operates from the top
down rather than the bottom up, so that rather than emerging from the various detailed
social practices in a variety of contexts, at least some rules are created by a process that
operates directly at the higher, constitutional level. Any such process would seem to depend
on at least some pre-existing society, and therefore on some pre-existing set of rules, so
that it would seem that any top-down supply of rules is likely to occur only when and
where at least some significant rules already have emerged from the bottom up. The idea of
a radical constitutional convention creating new secondary rules in an environment where
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a dense social network of rules already exists, is one possibility here, but my use of the
adjective ‘radical’ is important. To represent a top-down supply of rules, an example must
not be one in which a constitutional convention is part of the existing constitutional appara-
tus. If so, the example simply would represent a rule change governed by existing second-
ary rules. A radical constitutional convention is one that is neither mandated or recognized
under existing (constitutional) rules. As such, it cannot claim legitimacy in any straightfor-
wardly procedural sense; any legitimacy that emerges must be earned in some other way.
The founding constitutional process of the United States may seem to provide a real-world
example of the top-down supply of rules, but the more general discussion of the how such
a top-down process operates and the source of the normativity attaching to the outcome of
such a process is by far the least developed and the least satisfactory aspect of CPE.

That CPE does not offer anything like a full answer to the questions of the origins of
constitutional government or of political obligation should not be surprising. Nor does it
limit the value of the more modest reading of CPE as an approach that provides a sys-
tematic study of complex structures of primary and secondary rules within broadly demo-
cratic societies, both in terms of their implications for social outcomes and in terms of their
potential for reform.

5 Rules, enforcement and a rule-based order

The idea that genuine rule-following behavior requires a widespread disposition favor-
ing compliance, rather than individuals relying on case-by-case evaluations of behavioral
options, might seem to suggest that rule enforcement largely is irrelevant. By contrast, it
might be suggested that unenforced rules are not really rules at all, but mere normative
suggestions. A balancing thought might be that enforcement provides a means of securing
compliance from individuals who are not genuine rule-followers (in relation to a particular
rule in particular circumstances), so that compliance is of two sorts: genuine or disposi-
tional compliance and compliance that depends on enforcement and the threat of sanction.

Before exploring that thought a little further, we must recognize two general points
about enforcement. First, enforcement comes in a wide variety of forms. Many informal
rules and norms are in fact enforced despite the fact that they may not be enforced by
any central authority. The simple idea that some norms and informal rules are enforced
by mechanisms such as social pressure involving patterns of approval and disapproval or
loss of esteem is a powerful reminder that enforcement goes well beyond the police or the
courts. The idea of informal enforcement is particularly important in the context of bottom-
up arguments about the supply of rules because some pattern of informal enforcement is
likely to be involved along the path that leads from a simple social practice towards law.
That is, enforcement is likely to be a characteristic of relatively informal rules even in the
absence of any specific enforcement agency.

Second, enforcement of a rule itself relies upon the operation of and compliance with
other rules. That is most obvious in the case of formal, state-operated systems of enforce-
ment, where formal rules are required to generate the institutions of enforcement (e.g.,
police, courts) and regulate their behavior. Compliance with those rules may then also
be enforced, setting up the standard enforcement regress captured in the classic question,
‘Quis custodiet ipsos custodes?” The same issue arises in less formal settings wherein, for
example, individuals have to be disposed to disapprove of others who fail to comply with
some particular social norm and approve of those who do comply, showing their approval
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or disapproval even at some cost to themselves. In that way, the rules surrounding enforce-
ment may be seen as special cases of the more general class of rules.

The last two points raise two connected puzzles: why are rules so widely enforced (for-
mally or informally) if the disposition of rule-following is common, and how can enforce-
ment work in situations where the disposition of rule-following is uncommon? Address-
ing those two puzzles together points to the balance between genuine rule-following and
rule-following in the shadow of enforcement that is likely to exist in any reasonably stable
social order.”’

Clearly, if the disposition to follow rules was universal and strong, enforcement would
be both easy to organize and unnecessary: easy to organize because all individuals could be
relied upon to play their part in enforcement mechanisms by following the relevant rules;
unnecessary for the obvious reason that no individuals would deviate from the rules even
in the absence of enforcement. By contrast, if the disposition to follow rules is rare and
weak, enforcement would seem to be required, but would be difficult to organize since we
could not rely on rule-following behavior by those charged with enforcement. So, even
allowing for enforcement, a reliable and stable rule-based order can exist only if the dispo-
sition to follow rules is sufficiently wide-spread and sufficiently strong to (a) allow genuine
compliance in a significant proportion of cases and (b) allow the successful operation of
enforcement rules to strengthen compliance with other rules still further. In short, a rule-
based order with enforcement still depends on the widespread, though not universal, dispo-
sition of rule-following. Enforcement, on this account, feeds off of genuine compliance and
can enhance it, but cannot operate successfully in its absence.?®

At the same time, the power to enforce rules places very substantial power in the hands
of officials and politicians, and so is open to very obvious abuse. One might expect gov-
ernments to rely too heavily on their coercive powers and so potentially undermine genu-
ine rule-following and democratic legitimacy. At the constitutional level in any broadly
democratic system, therefore, we might expect to see particular attention to the institution-
alization of enforcement powers so as to guard against such abuse to the greatest degree
possible.?

6 Context and concluding comments

Constitutional political economy’s (CPE’s) focus on rules stands in sharp contrast to the
mainstream economic approach of the later twentieth century but was much more in tune
with other parts of the intellectual landscape of the time. The focus on rules was a key part
of both the New Institutional Economics (NIE), associated with Oliver Williamson, Ronald
Coase and Douglass North, and the Rawlsian account of the basic structure of society. At
the same time, the idea of a rule-based order (as well as that phrase) was in widespread use
in the international context in the period following the Second World War, when the three
intellectual movements were developing.

27 For extended discussion of these issues, see Basu (2018).
28 For experimental evidence supporting the claim that the disposition to comply with social norms can
drive prosocial behavior, see Kimbrough and Vostroknutov (2016).

2 An obvious example is the separation of powers between the legislature and the judiciary (Vile (1998);
see also Salzberger (1993), Brennan and Hamlin (1994), Persson, et al. (1997), Ackerman (2000), and Feld
and Voigt (2003).
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The common ground on rules between CPE and NIE is very clear and noted widely.*
For example, North (1991, p. 477) writes that, “Institutions are the rules of the game in a
society; more formally, they are the humanly devised constraints that shape human interac-
tion. Thus, they structure incentives in exchange, whether political social or economic”, a
statement that might equally be attributed to the CPE and NIE approaches. The differences
between CPE and NIE largely are matters of focus, with NIE’s focus on the institutional
framework of the market and CPE’s on the wider political constitution. While NIE shares
CPE’s commitment to the idea that rules and institutions are manmade, NIE generally does
not take up the broadly contractarian normative stance associated with Buchanan. More
recently, both CPE and NIE influences can be found in the burgeoning comparative politi-
cal economy literature (Persson and Tabellini 2005; Acemoglu and Robinson 2006, 2012).

Buchanan’s general approach to rules and the idea of a rule-based order likewise relate
closely to the Rawlsian enterprise.?! It is now standard to note the connection between
Buchanan and Rawls in terms of their shared commitment to a form of contractarianism,
but I would point to their potentially deeper shared commitments to the idea of a rule-based
order, recognition of the direct link from rules to institutions, and focus on the properties
of rules and constitutions or basic institutions as the primary objects of analysis. One of the
key features of Rawls’s work that chimed with Buchanan was its focus on the basic institu-
tional structure and the rule-based order that it supports. A fundamentally shared vision of
society as constituted by its basic rules and institutions is quite distinct from a commitment
to any variant of the contractarian method; the two commitments differ in both nature and
scope. The former is a conceptualization of the basic subject matter of politics, the latter a
specification of a mode of normative analysis.

Although I never have found any direct reference to Rawls (1955) in Buchanan’s pub-
lished work, it displays a deep parallel with Buchanan’s use of the distinction between the
choice of rules and the choice of actions under the rules, even if Rawls’s (1955) discus-
sion is more utilitarian than contractarian. Rawls (1955) presents two concepts of rules
that really are two approaches to the idea of justification in a rule-based order. The key
distinction, as with Buchanan, is between (a) justifying a practice as a system of rules to
be applied and, possibly, enforced, and (b) justifying a particular action under those rules.
The broadly utilitarian argument advanced by Rawls (a) is forward looking—a rule is justi-
fied by its anticipated impact or consequences on society in the future, even though (b) it
may be backward looking as, for example, a particular punishment under an enforced rule
is justified by reference to the past action of breaking the rule. The link to Buchanan’s fun-
damental distinction between constitutional choice and in-period political choice is clear
enough.

While the definition of a rule, in the political and social context, as an authoritative
normative influence on individual behavior acting across individuals, circumstances, and
time seems simple enough, the discussion here reveals that rules come in wide varieties of
type, primary and secondary, formal and informal, operating at various levels in a nested

30 For overviews of NIE, see Furubotn and Richter (2010) and the essays collected in Ménard and Shirley
(2005). Vanberg (2005) Vanberg (2005, p. 24) writes that CPE, ... is part of the broader spectrum of
approaches in modern economics that can be summarily described as the new institutional economics’.

31 Buchanan cites Rawls (1971) extensively and read Rawls (1958) while writing Buchanan and Tullock
(1962), as noted in Buchanan (1992, p. 14); see also Buchanan (1972). Rawls’s first reference to Buchanan’s
is Rawls (1963); see Peart and Levy (2008). Jackson and Stemplowska (2021) provide detailed discussion
including discussion of the influence of Frank Knight on both Buchanan and Rawls.
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hierarchy. While individual scholars differ on details, the CPE approach to rules accords
them a very special status: rules are seen as the essential foundation of all social order and,
therefore, as the primary focus of study.

Even if all order is rule-based, different rules may be expected to create very differ-
ent orders and very different social outcomes. Social outcomes are seen as emerging from
individual behavior within the prevailing rules (whatever those rules might be), so that any
attempt to influence social outcomes should be directed at reform of the underlying rules.
At the same time, the CPE approach takes rules themselves to emerge from, and be subject
to reform through, the political actions and choices of individuals, opening up the practical
possibility of the reform of the underlying rules.

The constitutional, rule-based, perspective characteristic of CPE is at its strongest when
operating in the relatively modest arena of political analyses of constitutional democra-
cies. In that arena, across which many significant differences materialize, the basic com-
mitments of both positive and normative CPE connect well with the political realities, and
the marginal approach to institutional design seems both warranted and productive. The
operating characteristics of particular political, social and constitutional rules often are
complex and may depend crucially on other rules that are in place. At the same time, the
analysis of the social and political pressures for reforming existing institutional and consti-
tutional rules, along with the normative evaluation of alternate potential reforms from the
perspective of democratic legitimacy, is challenging but feasible.

The CPE perspective, seen as a mode of positive analysis, also may apply in settings
that are not themselves constitutional democracies. It is still the case that the focus on the
operating properties of the rules in place and the study of possible reforms to those rules,
often will provide valuable insights. Non-democratic societies may be regarded as rule-
based social and political orders, and reforms of the rules may still be considered to be
either by mechanisms that already exist within the constitution or by some other bottom-up
or top-down process. However, it is less clear that the normative aspect of CPE connects
well with non-democratic societies. Of course, alternative rule-regimes nevertheless can be
evaluated by reference to the criteria of democratic legitimacy, evaluated, that is, as if from
the outside. But such an external evaluation may not connect with established patterns of
normativity within the society under study, and so may not play any role in the analysis of
the potential internal dynamics of the constitution under study, or the internal justification
of rules.

The CPE perspective is less well developed, and weaker, when attempting to provide the
more ambitious and deeper account of the origins of constitutional democracy or the jus-
tification for such regimes or for particular democratic structures. Whether the strategy of
the argument is bottom up or top down, or some mix of the two, the broadly contractarian
normative structure of CPE carries a heavier load and cannot altogether escape the criti-
cisms of contractualist political philosophy more generally.

The idea of a rule-based politics in a more general rule-based social order is the starting
point for CPE analysis, recognizing as it does that no society is possible without rules and
no politics is possible without society. At least some collective decision making, and the
resolution of the various interpersonal conflicts and dilemmas are necessary in any society
worthy of the name, and any means of satisfying those requirements and so providing the
basis for a society will involve rules. The attempt to study the implications of any particular
set of rules, and the possibility for reforming them, is fundamental. The justification of
rules is equally fundamental but much more challenging.
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