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Abstract
This paper addresses the problem of ‘premature consent’. The term ‘premature consent’ (introduced in a 2018 paper by J.K. 
Davis) denotes patient decisions that are: (i) formulated prior to discussion with the appropriate healthcare professional 
(HCP); (ii) based on information from unreliable sources (e.g. parts of the internet); and (iii) resolutely maintained despite the 
HCP having provided alternative reliable information. HCPs are not obliged to respect premature consent patients’ demands 
for unindicated treatments. But why? What is it that premature consent patients do or get wrong? Davis has argued that 
premature consent patients are incompetent and misinformed. We argue that this view is not sustainable. A more plausible 
position asserts that premature consent threatens the integrity of the medical profession. We argue that this gives rise to a 
negative patient duty (to not obstruct HCPs in upholding the integrity of the medical profession) which premature consent 
patients fail to honour. We argue for a further positive duty of good faith engagement in shared decision-making. This implies 
willingness to potentially revise or justify one’s evaluative bases (core assumptions, beliefs, values, etc.). Fundamentally, 
the problem with premature consent patients is that certain of their evaluative bases are not open to revision. They therefore 
fail in their duty to participate faithfully in the shared decision-making process.
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Introduction

Informed consent requires that patients and research partici-
pants are adequately informed about proposed interventions. 
Healthcare professionals (HCPs) are responsible for disclos-
ing relevant information, confirming it has been understood, 
and correcting misunderstandings or ignorance.1 However 
information is available from other sources. The internet 
provides valuable health information, but also misinforma-
tion, ill-informed opinion, and otherwise unreliable claims.2 
How should HCPs respond to patient decisions based upon 
information from dubious sources?

Davis (2018) introduces the term ‘premature consent’ to 
denote patient decisions that are: (i) formulated prior to dis-
cussion with the appropriate HCP; (ii) based on information 
from an unreliable source; and (iii) resolutely maintained 

despite the HCP providing alternative reliable informa-
tion. While there is consensus that HCPs are not obliged 
to respect patient demands for unindicated treatments 
(Brock and Wartman 1990; Pellegrino 1994; Buetow 1998; 
Draper and Sorell 2002; English 2005; Graber 2005; Brazier 
2006; Evans 2007), there can be significant pressure do so. 
Respect for patient autonomy might seem to support giving 
way (all else equal, shouldn’t competent patients’ decisions 
command such respect? (Davis 2018, p. 258)); resisting 
demands may provoke anger and exact a psychological toll 
on HCPs (Nilsen and Malterud 2017); and moreover, while 
HCPs retain control over the treatments offered to patients, 
how this offering will be assessed in case of legal dispute 
is unclear (Cave 2020). We accept the consensus view. But 
what justifies refusal? What is it that premature consent 
patients do or get wrong? This is our central question.
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In the section titled “Health information seeking, compe-
tence, and understanding” we argue against Davis’s (2018) 
contention that premature consent patients’ decisions do not 
(fully) command respect because such patients are incom-
petent and misinformed. A more compelling position holds 
premature consent wrong insofar as it undermines the integ-
rity of the medical profession (Brazier 2006). In clarifying 
this position (section: “Autonomy and the integrity of the 
medical profession”) we argue that premature consent not 
only jeopardises the societal benefits secured by medical 
integrity, but violates a negative patient duty to not obstruct 
HCPs in upholding the integrity of the medical profession. 
In the section titled “Patient duties” we argue that premature 
consent patients fail also in a positive duty of good faith 
engagement in a process of shared decision-making.

Health information seeking, competence, 
and understanding

Online health information seeking is not inherently problem-
atic: patients ought to inform themselves (Gauthier 2005); 
and policymakers encourage ‘eHealth literacy’ (Norman 
and Skinner 2006; Paige et al. 2017) and the use of reliable 
online resources (eHealth Task Force 2012).3 Perhaps the 
problem lies with how premature consent patients find and 
evaluate online health information?

Accessing reliable online health information is less sim-
ple than it seems. People struggle to distinguish reliable from 
unreliable sources (Convie et al. 2020, p. 11). Longstanding 
concerns about the gatekeeping role of search engines touch 
on results bias or manipulation and a lack of transparency 
(Introna and Nissenbaum 2000; Granka 2010). Search and 
browsing histories, social networking profiles, and location 
may all influence search results (Holone 2016; Loh 2016; 
Chang et al. 2018). Privacy-aware users have sought to avoid 
filter bubbles, profiling, micro-targeting, and tracking by 
using privacy-friendly search engines. But this may provoke 
other issues: findings from Ghezzi et al. (2019) suggest that 
privacy-focused search engines may return results of lower 
health information quality. These difficulties affect everyone 
to some extent. So there is no reason to suppose premature 
consent patients disproportionately subject to them.

Are premature consent patients incompetent?

Competence assessments are inherently normative and con-
cern both content (in that one may believe irresponsibly) and 
process (in that one’s manipulation of beliefs may be unjus-
tified) (Banner 2012). Four capacities are taken to jointly 
indicate competence: (i) communicating a choice; (ii) under-
standing relevant information; (iii) appreciating the situation 
and its likely consequences; and (iv) manipulating informa-
tion rationally (Appelbaum and Grisso 1988). While (i) and 
(iii) are not particularly relevant to premature consent, (ii) 
and (iv) capture the importance of content and process.

Davis incorporates (ii) and (iv) into the concept of delib-
eration: good deliberation requires careful consideration of 
one’s options, based on evaluation of relevant information, 
its credibility, and the trustworthiness of its sources (Davis 
2018, p. 259). Premature consent patients do not deliberate 
well because they misevaluate the credibility of their infor-
mation and the trustworthiness of its sources. But this is not 
a failing of either content or process alone.4 They are defi-
cient in getting and maintaining their beliefs in good order 
(process) because they are deficient in evaluating medical 
information and its sources (content). This, Davis claims, is 
a kind of incompetence.

For Davis, premature consent patients seriously miseval-
uate the relative reliability of internet- and HCP-sourced 
information. But it cannot always be an error (or at least 
not a gross one) to overestimate the reliability of an inter-
net source. In various scenarios, a patient could reasonably 
favour an online source: they may not consider the HCP 
expert in the relevant field; advice from another HCP may 
corroborate the online source; or the online source may be 
independently credible (e.g. health authority-approved). In 
such cases, the patient can have ‘recognisable reasons’ for a 
decision, i.e. the kind that can be intelligible to a third party 
(Banner 2013). These can be indicative of competence if 
they fit into a coherent account of the agent’s overall behav-
iour. In premature consent cases, the patient has received 
information from an unreliable source. But this does not 
preclude their having recognisable reasons for favouring that 
information. The premature consent patient may, for exam-
ple, be competent in identifying reliable sources, but mis-
taken on a given occasion (which, on that occasion, partially 
explains their stubborn resistance to the HCP’s recommen-
dations). They will, on such occasions, have recognisable 
reasons for their position. If the patient has recognisable 
reasons, they are, plausibly, competent. If they do not have 
recognisable reasons, they may well be incompetent. But to 

3 Some HCPs find internet-informed patients threatening (Kim and 
Kim 2009), but online health information seeking is frequently well-
motivated (Attfield et  al. 2006; Bowes et  al. 2012) and constructive 
engagement with internet-informed patients can strengthen HCP-
patient relationships (Iverson et  al. 2008; Hou and Shim 2010; Tan 
and Goonawardene 2017).

4 Not solely of content, for they do not necessarily believe falsely; 
but not solely of process, for the steps of their reasoning may be 
coherent.
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reason without recognisable reasons is indicative of incom-
petence quite independently of any peculiarity of premature 
consent. Thus Davis’s position on incompetence fits only 
some premature consent cases: those in which we anyway 
have independent reasons to doubt the patient’s competence.

In cases where the patient has recognisable reasons for 
their position, it is not their procedural reasoning that is at 
fault. The problem is that they have a false belief. They pos-
sibly believe false claims from an unreliable source5; and 
they do harbour false beliefs about the reliability of the 
source. Perhaps, then, they are misinformed.

Are premature consent patients adequately 
informed?

Being adequately informed of relevant information is a 
requirement for valid informed consent. Davis (2018, pp. 
262–3) gives two arguments for the claim that premature 
consent patients are not adequately informed.

The first relies on a distinction between ‘being’ and 
‘having been’ informed of relevant information. A subject 
has been informed of some relevant information p if p has 
been disclosed to them and they understand it; they are 
informed of p if, additionally, they believe it (Davis 2018, 
p. 262). According to Davis (2018, p. 262), “You need to 
be informed in order for your consent to command respect, 
and that’s what’s missing in cases of premature consent” 
(because the patient does not believe the information dis-
closed by the HCP).

However, as Davis (2018, p. 262) himself notes, an HCP’s 
duty of disclosure is discharged when the patient under-
stands the information (see e.g. The World Medical Asso-
ciation 2013): belief is not required. Perhaps, then, Davis has 
specific beliefs in mind. A subset of propositions disclosed 
in informed consent are so pertinent that a patient’s failure to 
believe them is problematic (e.g. concerning risks in a clini-
cal trial, or where a patient is delusional6). For these, HCPs 
are obliged to “disabuse an individual of even a resolutely 
held false belief” (Faden et al. 1986, p. 310). Other proposi-
tions are so well established that contrary beliefs are demon-
strably false (Faden et al. 1986, p. 253). Davis’s position is 
plausible for propositions of these two kinds. But if the truth 
of such propositions is easily demonstrable, the problem of 
premature consent shouldn’t arise in relation to them (the 
patients can be readily disabused of these false beliefs; or 
if they are unresponsive to the demonstrations, their overall 

competence is in question independently of questions of 
premature consent). Difficult premature consent cases will 
then concern false beliefs about ‘inherently contestable’ 
matters, where there is room for reasonable disagreement 
(Faden et al. 1986, p. 310ff). But it is implausible that false 
beliefs about inherently contestable matters undermine the 
capacity to consent.7

According to Davis’s second argument, patients ought to 
know “who (or what) are the right sources of information” 
(Davis 2018, p. 263), whereas premature consent patients 
apparently do not. This, however, collapses into positions 
already addressed. Call the supposedly missing knowledge 
about reliable sources ‘p’. Since HCPs must disclose all rel-
evant information, if p is relevant (e.g. it is a list of reliable 
information sources), the HCP should disclose it (Convie 
et al. 2020, p. 11). If p is disclosed, cases in which the patient 
fails to believe it are addressed above in this subsection. If 
p is not such that the HCP is obliged to disclose it—e.g. it 
concerns general principles of source-evaluation—then the 
patient’s failure to believe it calls into question their overall 
competence independently of any issues specific to prema-
ture consent.

This renders the account less than satisfactory. A satisfac-
tory account of what the premature consent patient does or 
gets wrong should attribute to them some error, deficiency, 
or similar (call it e), such that: (1) the patient’s being sub-
ject to e explains their tendency to premature consent in 
particular (as opposed to some other failing); (2) if the 
patient were not subject to e, they would not be especially 
prone to premature consent. For Davis, e is a deficiency in 
the understanding or application of general principles of 
source-evaluation. This satisfies condition 1: the patient is 
at increased risk of forming false beliefs because they can-
not identify unreliable sources; and they are at increased 
risk of not revising their false beliefs because they cannot 
identify reliable sources by which to make the revision. 
They are, thus, prone to premature consent in particular. 
But the account does not satisfy condition 2: a patient could 
be competent at identifying reliable sources of information 
(i.e. not subject to e) and yet still be prone to premature 
consent. This is because one can be competent in identify-
ing reliable sources without being infallible (as was noted in 
the previous subsection) and, moreover, one might simply 
be very stubborn, arrogant, or reluctant to reconsider one’s 
views. This is a deficiency, but it is not incompetence, and it 
has nothing to do with one’s facility in identifying reliable 
sources of information.

5 They may have formed false beliefs based on the unreliable source, 
but this is not essential for premature consent (they could have only 
true beliefs and a premature consent case still arise).
6 Banner (2012, p. 1041) cites Norfolk & Norwich Healthcare (NHS) 
Trust v W (1996), in which a patient refused an emergency Caesarean 
section because she denied she was pregnant.

7 Banner (2013, 72–3) cites UK case law showing that, in UK law at 
least, decisions can even be based on irrational — let alone merely 
false — beliefs without thereby indicating incapacity, so long as no 
mental impairment can be shown.
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Autonomy and the integrity of the medical 
profession

Informed consent is typically cashed out in terms of dis-
closure, understanding, capacity/competence, voluntari-
ness, and consent (Beauchamp and Childress 2019, p. 119) 
(some accounts omit the fifth). These promote autonomy in 
decision-making which protects against unwanted interven-
tions and paternalism (though see O’Neill 2003). Effective 
informed consent processes empower patients by requir-
ing that they provide an ‘active authorisation’ (Faden et al. 
1986, p. 277ff) of an intervention. In actively endorsing an 
intervention, a patient assumes their share of responsibility 
for its consequences (because autonomy and responsibility 
go hand in hand). This holds equally for HCPs. In deploy-
ing their professional expertise (e.g. in defining treatment 
options), an HCP becomes a “de facto moral accomplice in 
what happens to her patient” (Pellegrino 1994, p. 52). This 
brings professional autonomy into view.

Pellegrino (1994, pp. 51–2) identifies three senses of 
HCP autonomy:

(1) autonomy as a person, which gives moral status 
to the physician’s [HCP’s] personal moral values and 
conscience; (2) autonomy as a physician, which gives 
moral status to the physician’s knowledge and obliga-
tion to use it wisely and well; and (3) autonomy as a 
member of a profession, of a moral community with 
collective obligations to patients and society.8

By insisting upon a decision the HCP advises against, 
the premature consent patient potentially undermines HCP 
autonomy in sense 1. But it is implausible that every pre-
mature consent case poses a serious question of conscience 
for the HCP. For most cases, the threat is more plausibly 
to HCP autonomy in sense 2. But senses 2 and 3 are inter-
twined. Suppose a patient’s insistence threatens an HCP’s 
autonomy in sense 2 by discounting their professional exper-
tise and reducing them to a “mere service provider” (Brazier 
2006, pp. 416, 420). HCP roles are incompatible with ‘mere’ 
service provision. But explaining why takes us from HCP 
autonomy in sense 2 to sense 3: premature consent patients 
threaten the autonomy of HCPs as members of the medical 
profession.

The integrity of the medical profession

Professions involve specialised knowledge or skills; their 
members require specific education, training, and possibly 
certification or licensing; professions often define the limits 
and nature of their own work; they can be self-regulating 

and are frequently bound to particular ethical codes (Hoog-
land and Jochemsen 2000, pp. 458–9). Professions enjoy 
the privileges they do (e.g. self-regulation) because of their 
vital societal role: HCPs, in exercising their professional 
knowledge, promote health and wellbeing (Hoogland and 
Jochemsen 2000, p. 459). On this way of looking at it, pro-
fessional autonomy is the ‘price’ of delivering these health 
and wellbeing benefits. But is the price fair? Is medical 
integrity genuinely a condition on delivery of the benefits?

Brazier (2006) argues emphatically for the incompat-
ibility of ‘mere service provision’ and medical integrity. A 
window cleaner (a service provider) is under no obligation 
to take the job of cleaning your windows, nor even to explain 
their refusal. If HCPs were mere service providers, they too 
could select among cases, refusing those deemed difficult, 
mundane, or whatever, turning away patients considered 
awkward, unable to pay, and so forth (Brazier 2006, p. 420). 
A patient could struggle, in such a scenario, to find a will-
ing HCP. But in the real world, while an HCP may refuse to 
perform an intervention in specific circumstances (e.g. for 
reasons of conscience), overall the medical profession func-
tions as a ‘provider of last resort’: its collective ethical code 
ensures that everyone gets treated, no matter who they are or 
what their circumstances. Thus, as a mere service provider, 
an HCP could refuse any patient for any reason; but as a 
medical professional they cannot refuse for just any reason, 
but only very serious reasons (such as those of conscience). 
On entering the profession, HCPs become what Draper and 
Sorell (2002) call ‘captive helpers’: they are obliged to treat 
the patient in front of them,9 unless for some valid matter of 
conscience.10 It is this captivity that distinguishes the medi-
cal profession from mere service providers (Brazier 2006, 
p. 421).

Captive helpers

If captivity distinguishes the medical profession from mere 
service providers, and if premature consent threatens to 
reduce the former to the latter, then captivity is fundamental 
to the explanation of what premature consent patients do or 
get wrong. But what is the precise connection?

9 Captivity implies that the HCP must treat the patient (other things 
equal): it doesn’t imply anything about what treatment they should 
deliver. There is no implied obligation to do whatever the patient 
requests.
10 Hence Draper and Sorell (2002, p. 347): “The captivity of doc-
tors works on two levels: on the one hand, individual doctors are only 
exceptionally allowed to break off a relationship with a patient; on 
the other hand, even if a particular doctor-patient relationship proves 
impossible or is brought to an end, the profession as a whole will con-
tinue to provide care for the patient”.8 See also The World Medical Association (2018).
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Draper and Sorell (2002) argue that patients are obliged 
to “do what they can to limit the captivity of doctors” (2002, 
p. 349) and to act so that “doctors are willing rather than 
captive helpers” (2002, p. 350). The argument calls on an 
analogy between friendship and the HCP-patient relationship 
(Draper and Sorell 2002, pp. 348–50). Friends are obliged to 
help one another even when it is inconvenient. This is, say 
Draper and Sorrell, a variety of captivity. But the captivity 
of friendship has limits: “The devotion of friends and rela-
tions can be strained to breaking point, and the people who 
make use of it are under some obligation to try and limit 
their calls on it” (2002, p. 349). So just as friends have an 
obligation to minimise the burdens of friendship-captivity, 
so patients have an obligation to minimise the burdens of 
HCP-captivity: specifically, to “follow reasonable medical 
advice” and “enable doctors whose sound advice is ignored 
to withdraw from [the relationship]” (2002, p. 350). Prema-
ture consent patients fail in at least one of these obligations. 
In so doing they make HCP-captivity worse. This is what 
they get wrong.

However, the analogy between friendship and the HCP-
patient relationship is loose at best. First, where the medical 
profession collectively ensures that no patient is abandoned, 
friendships offer no such guarantee (there is no ‘friend of 
last resort’). Second, friendship requires equality of the par-
ties (a friendship vitiated by condescension, hero-worship, 
or other asymmetries is, to that extent, not genuine), but 
HCP-patient relationships are inherently unequal (the HCP 
is an expert, the patient normally not; the patient seeks coun-
sel, the HCP offers it; the HCP occupies a position of power, 
the patient a position of vulnerability). It is risky to draw 
conclusions from a loose analogy.

A further complication attends the claim that captivity 
obliges friends to minimise avoidably burdensome behav-
iour. One should, obviously, recognise that by being con-
tinually burdensome in avoidable ways one will likely lose 
friends and alienate people. But, in this case, fear of the 
consequences no more grounds the obligation to minimise 
the behaviour that might bring them about than the desire to 
avoid punishment grounds the obligation to behave lawfully. 
One should minimise avoidably burdening one’s friends out 
of respect for them, not as a means of keeping them. Anal-
ogously, patients should cooperate with HCPs simply out 
of respect for them. But this obligation is independent of 
captivity (for notice that one should cooperate with one’s 
non-captive window-cleaner out of respect for them too). 
So Draper and Sorrell’s argument that certain patient duties 
“flow from benefitting from a captive relationship” (2002, 
pp. 349–50) is unconvincing.

Captivity imposes duties upon HCPs, but it is unclear 
how it could directly impose duties upon patients.11 Per-
haps its role is simply to highlight how medical integrity 
establishes a kind of contract between the medical profes-
sion and society (Brazier 2006) aimed at securing valu-
able health benefits. Thus if premature consent challenges 
medical integrity, it undermines the contract and jeopardises 
the benefits thus secured. Yet premature consent would be 
objectionable even if it didn’t undermine the societal con-
tract or have undesirable societal consequences.12 So the 
appeal to the social contract is only an incomplete account of 
the wrongness of premature consent: it captures the harm to 
society (jeopardised societal benefits); it captures the harm 
to the profession (undermining its integrity and instigating 
a kind of breach of contract); but it fails to capture the harm 
to the HCP. But what harm?

HCPs incur duties upon joining their profession, includ-
ing those entailed by captive helper status. They are, in 
general, duty-bound to uphold the integrity of the medical 
profession (by treating all patients equally, with honesty and 
respect, in confidentiality, in light of best-practice and the 
evidence-base, with due regard for public health and the 
allocation of scarce resources, and so on). This being so, 
premature consent patients may be cast as seeking, for no 
valid reason, to have HCPs ignore or subvert their duty to 
uphold the integrity of their profession. HCPs have a pro 
tanto obligation to meet this duty and so, equally, everyone 
else has a pro tanto obligation to not obstruct them. There-
fore: (1) the premature consent patient has a negative duty 
to not obstruct the HCP in carrying out their duty of medical 
integrity; (2) insofar as they unjustifiably insist on a decision 
against the best advice of the HCP, the premature consent 
patient fails to honour this negative duty; (3) other things 
being equal, it is wrong to fail to honour one’s duties; so (4) 
other things being equal, the premature consent patient acts 
wrongly. (And they act wrongly even if there is no potential 
or actual risk to the societal benefits that medical integrity 
secures.)

11 Might captivity directly impose upon patients a duty not to exploit 
someone else’s captivity? Possibly. But such a duty is subsumed 
under the more general duty to cooperate with HCPs out of respect 
for them—a duty which, as argued above, would apply even if they 
were not captive (compare window-cleaners).
12 In at least some cases, premature consent surely either doesn’t 
jeopardise societal benefits or does so only to a negligible extent. Of 
course, undermining the contract between the medical profession and 
society could also be considered wrong for non-consequentialist rea-
sons.
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Patient duties

The integrity of the medical profession imposes duties 
on HCPs. These imply a negative duty on everyone else 
not to be obstructive. Premature consent is wrong insofar 
as it involves failing to meet this negative duty. But this 
is not all that is wrong. Patients have positive duties too: 
a propensity to premature consent is, we argue, a propen-
sity to fail in respect of positive duties concerning shared 
decision-making.

Patient duties range from being truthful with HCPs, 
to respecting public health advice, to reporting unethical 
conduct by HCPs (see e.g. American Medical Association 
(AMA) (2019), opinion E-1.1.4). They flow from a num-
ber of sources (English 2005), including the nature of the 
HCP-patient relationship. Meyer (1992, p. 545) character-
ises the HCP-patient relationship as a “cooperative partner-
ship”, the “very essence” of which is “commitment to the 
practice of bilateral decision-making”. A division of labour 
is implied: broadly, HCPs propose possible treatments and 
patients select among them. But an HCP cannot make the 
optimal delineation of treatment options without input 
from the patient; and the patient cannot make an informed 
selection without input from the HCP. In this information 
exchange, there is a potential disconnect between the tech-
nocratic, rationalised knowledge of the medical profession 
and the narrative, meaning- and value-infused knowledge of 
patients (Hoogland and Jochemsen 2000, pp. 461–2). HCPs 
must guard against supposing that their expertise affords 
the only or best perspective on patients’ best interests. But 
patients too must guard against a consumerist stance accord-
ing to which HCPs and the healthcare system exist solely to 
satisfy their preferences (Buetow 1998, p. 245). Between 
these excesses is a space in which shared decision-making 
can exist.

Shared decision‑making

Shared decision-making is set out in detail by Sandman and 
Munthe (2010). It is distinctive in extending HCP-patient 
collaboration beyond discussion of patient options and 
preferences right through to the decision itself (Sandman 
and Munthe 2010, p. 61) (a more fitting moniker might be 
‘shared decision-taking’). Yet shared decision-making is not 
a ‘hard and fast’ model with fixed criteria: it is better under-
stood as an ideal to which decision-making models approxi-
mate (Sandman and Munthe 2010, p. 78). Decision-making 
models that most faithfully exemplify shared decision-
making emphasise ‘deliberation’—which is a joint attempt 
to arrive at a well-founded decision—leading to consensus 
(Sandman and Munthe 2010, p. 74). Deliberation essentially 
involves high-level dynamics, namely “discussion where 

arguments and reasons have to be presented, compared and 
evaluated”, in which the parties’ evaluative bases are genu-
inely open to revision (Sandman and Munthe 2010, p. 73).13

Shared decision-making is not without critics. An impor-
tant objection concerns its connection with informed con-
sent. Shared decision-making inevitably draws comparison 
with informed consent because a significant number of 
healthcare decisions involve an autonomous authorisation 
of some kind. But Beauchamp and Childress (2019), to take 
a notable example, argue that such decisions simply cannot 
be shared:

Approval and authorization belong to the patient, not 
to a physician or research investigator, even when 
extensive shared dialogue has occurred. […] Approv-
ing and authorizing are not shared in an appropriate 
model of informed consent […]. (Beauchamp and 
Childress 2019, pp. 119–120)

Although approval and authorisation do belong to the 
patient alone, this shows only that the shared decision-
making and informed consent processes are not identical. 
It does not preclude that shared decision-making models 
certain stages of the informed consent process (namely those 
dedicated to decision-making rather than authorising). Mak-
ing a decision and authorising it are not the same. The HCP 
and patient could arrive at a jointly endorsed position via 
a shared decision-making process, with the patient then 
independently and unilaterally providing the authorisation 
necessary for informed consent. On this view, to endorse a 
decision is to recommend it or recognise it as optimal, and to 
authorise a decision to give permission that it be acted upon. 
Beauchamp and Childress’s point is respected because while 
HCPs can, in these terms, endorse a decision, they cannot 
authorise it (though they may be able to veto it).

If the collaborative character of the HCP-patient rela-
tionship imposes communicative responsibilities on each 
party, and if shared decision-making, which essentially 
involves high-level dynamics, is the best way of meeting 
those responsibilities, then HCPs and patients have duties 
of good faith engagement in shared decision-making: of 
collaboration in joint reasoning where both parties are in 
principle willing to revise their evaluative bases. Premature 
consent patients fail to meet this duty of good faith engage-
ment.14 Specifically, in their stubborn unresponsiveness to 

14 To fail to engage in good faith shared decision making is not a 
form of incompetence (competence does not require engagement in 

13 Deliberation is contrasted with ‘negotiation’, which is charac-
terised as “static” because “no party has any necessary incentive to 
reconsider his or her evaluative basis (ideals, preferences, values, 
etc.)” (Sandman and Munthe 2010, p. 73). Note that this concept of 
deliberation is not intended to bear any relation to Davis’s (2018, p. 
259).
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HCPs’ reasoned advice, they demonstrate an unwillingness 
to engage in high-level dynamics: their evaluative bases are 
closed to revision.

Two cases should be distinguished, however. Where 
a patient is unwilling to engage in good faith high-level 
dynamics, they fail in their duty. But there may also be cases 
in which a patient is not unwilling to engage—indeed they 
genuinely wish to be cooperative—but is nonetheless closed-
minded or subject to some cognitive fault that obstructs the 
process of shared decision-making.15 In this case, the patient 
is engaging in good faith, but the engagement misfires, and 
a shared decision cannot be arrived at. However, in these 
circumstances, we no longer have a case of premature con-
sent. Premature consent involves a decision taken prior to 
receiving an HCP’s advice and maintained despite it. But 
here, with the assumption that the patient has engaged in 
good faith, their initial (premature) decision has been effec-
tively set aside: in undertaking to engage cooperatively in 
the shared decision-making process, they undertook to arrive 
at a fresh decision (it may turn out to be the same one) with 
the HCP. So this is not a case of a premature decision stub-
bornly maintained, but of good faith disagreement. It is a 
hard case no doubt, but not a case of premature consent.16

Non‑engagement and wrong‑engagement

In going through an informed consent process, patients incur 
a duty to engage in shared decision-making. But duties may 
be felt as burdens. In a sense, the price of healthcare is the 
burden imposed by the duty to engage. This, one might sug-
gest, is unfair.

In providing informed consent, one inevitably has to 
engage, in some manner and to some extent, with an HCP. 
As an unavoidable condition of informed consent, this 
engagement is not analogous to a price or fee: fees can 
be waived, but there is no waiving informed consent, and 
so no waiving the engagement.17 If there is a burden, it is 

unavoidable. If there is unfairness, it is balanced out by the 
benefits of informed consent.

But a second objection follows. Granted informed con-
sent requires engagement of some kind; but shared decision-
making imposes a particular burden through the require-
ment to engage in high-level dynamics (which is potentially 
a difficult process). What if a patient fails to meet their duty 
to engage in the high-level dynamics of shared decision-
making not, as in premature consent, through a ‘static’ 
unwillingness to re-evaluate their position, but through a 
disinclination to engage in that way (e.g. a preference for 
acquiescing to whatever the HCP suggests)? Here, the duty 
of engagement is apparently not met, yet intuitively the 
patient is not acting wrongly (or at least not egregiously).

Patients and HCPs share responsibility for the decisions 
they collectively make. A patient’s duty to collaborate via 
shared decision-making is a duty to support the HCP in their 
endeavour (which is also the patient’s) to arrive at an appro-
priate decision. But this duty can be met in more than one 
way. What we might call ‘full engagement’—i.e. complete 
buy-in to the process (providing all information, being fully 
transparent, actively and openly deliberating and reconsid-
ering evaluative bases, etc.)—offers the most support to the 
HCP; less full forms of engagement offer less support. But 
the duty is only to support the other party: the extent of the 
support is not fixed. A patient who is disinclined to give full 
engagement does not automatically fail in the duty. At a min-
imum, if they engage sufficiently that the interaction results 
in valid informed consent, the duty of engagement has been 
met: the parties have arrived at a position both are willing 
to endorse and which the patient is willing to authorise.18

One can fail in one’s duty to engage in two ways. ‘Non-
engagement’ involves utter uncooperativeness, acquiescence, 
or passivity to the point of absence. Informed consent is not 
possible under these conditions. A non-engaging patient will 
likely be judged incompetent. ‘Wrong-engagement’ involves 
an element of dysfunction in the collaboration (e.g. persis-
tently misfiring communication, untruthfulness, inconstancy, 
etc.). Premature consent is a variety of wrong-engagement (a 
refusal to re-evaluate or justify one’s position).

Conclusion

What is wrong with premature consent? What is it that pre-
mature consent patients do or get wrong?

15 We thank an anonymous reviewer for pressing this case upon us.
16 What should be done in such cases? If additional time, advice 
from trusted third parties, or similar steps do not bring about a shared 
decision, it may be necessary to refer the patient to a different HCP. 
In theory, an extremely resolute patient could be passed from HCP 
to HCP to HCP … and so on: at some point the courts may have to 
decide (though this is obviously very much the extreme and one sup-
poses that after a second or third opinion, most patients would accept 
that they cannot have the treatment they desire).
17 Informed consent can be waived in certain circumstances, but this 
is irrelevant for present purposes.

18 It is possible that less than full patient-engagement results in less 
than optimal treatment. So we must concede to the objection that, in 
order to access optimal healthcare, one has to ‘play the game’. But 
this is only to say that to access a thing one must meet the conditions 
attendant upon accessing it. If there is unfairness in this, it is minimal.

shared decision-making). Hence there is no overlap between ours and 
Davis’s positions on this point.

Footnote 14 (continued)
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We argued against Davis (2018), who claims that prema-
ture consent patients are neither fully competent nor ade-
quately informed. We then reconstructed a position accord-
ing to which premature consent threatens the integrity of the 
medical profession. For Brazier (2006), the integrity of the 
medical profession is incompatible with ‘mere’ service pro-
vision: HCPs, unlike service providers, are ‘captive helpers’ 
(Draper and Sorell 2002). However, we argued, while cap-
tivity imposes duties upon HCPs, it is unclear how it could 
directly impose duties upon patients. Rather, we appealed to 
a negative patient duty (to not obstruct HCPs in upholding 
the integrity of the medical profession) which premature 
consent patients fail to honour.

Finally, we argued that patients have a positive duty of 
good faith engagement in shared decision-making. This 
implies a willingness to collaborate in decision-making with 
the HCP, and to potentially revise or justify one’s evalu-
ative bases (core assumptions, beliefs, values, etc.). Fun-
damentally, the problem with premature consent patients 
is that certain of their evaluative bases—notably their core 
assumptions as to the relative reliability of key sources of 
information—are not open to revision. Through this ‘wrong-
engagement’ they fail in their duty to participate faithfully 
in the shared decision-making process.

Funding Research supporting this work was funded through the 
i-CONSENT project (https://i- conse ntpro ject. eu/) which has received 
funding from the European Union’s Horizon 2020 research and innova-
tion programme under Grant Agreement No. 741856.

Data availability Not applicable.

Code availability Not applicable.

Declarations 

Conflict of interest The authors declare that they have no conflict of 
interest.

Open Access This article is licensed under a Creative Commons Attri-
bution 4.0 International License, which permits use, sharing, adapta-
tion, distribution and reproduction in any medium or format, as long 
as you give appropriate credit to the original author(s) and the source, 
provide a link to the Creative Commons licence, and indicate if changes 
were made. The images or other third party material in this article are 
included in the article’s Creative Commons licence, unless indicated 
otherwise in a credit line to the material. If material is not included in 
the article’s Creative Commons licence and your intended use is not 
permitted by statutory regulation or exceeds the permitted use, you will 
need to obtain permission directly from the copyright holder. To view a 
copy of this licence, visit http:// creat iveco mmons. org/ licen ses/ by/4. 0/.

References

American Medical Association (AMA). 2019. Code of Medical Ethics: 
Patient-physician relationships. American Medical Association. 
https:// www. ama- assn. org/ deliv ering- care/ ethics/ code- medic al- 
ethics- patie nt- physi cian- relat ionsh ips.

Appelbaum, Paul S., and Thomas Grisso. 1988. Assessing Patients’ 
Capacities to Consent to Treatment. New England Journal of 
Medicine 319: 1635–1638.

Attfield, Simon J., Anne Adams, and Ann Blandford. 2006. Patient 
information needs: Pre- and post-consultation. Health Informat-
ics Journal 12: 165–177. https:// doi. org/ 10. 1177/ 14604 58206 
063811.

Banner, Natalie F. 2012. Unreasonable reasons: Normative judge-
ments in the assessment of mental capacity: Unreasonable rea-
sons. Journal of Evaluation in Clinical Practice 18: 1038–1044. 
https:// doi. org/ 10. 1111/j. 1365- 2753. 2012. 01914.x.

Banner, Natalie F. 2013. Can procedural and substantive elements of 
decision-making be reconciled in assessments of mental capac-
ity? International Journal of Law in Context 9: 71–86. https:// 
doi. org/ 10. 1017/ S1744 55231 20004 93.

Beauchamp, Tom L., and James F. Childress. 2019. Principles of 
biomedical ethics, 8th ed. New York: Oxford University Press.

Bowes, Parvathy, Fiona Stevenson, Sanjiv Ahluwalia, and Elizabeth 
Murray. 2012. “I need her to be a doctor”: Patients’ experiences 
of presenting health information from the internet in GP con-
sultations. British Journal of General Practice: https:// doi. org/ 
10. 3399/ bjgp1 2X658 250.

Brazier, Margaret. 2006. Do no harm—Do patients have responsibili-
ties too? Cambridge Law Journal 65: 397–422.

Brock, Dan W., and Steven A. Wartman. 1990. When competent 
patients make irrational choices. The New England Journal of 
Medicine 322: 1595–1599.

Buetow, Stephen. 1998. The scope for the involvement of patients in 
their consultations with health professionals: Rights, responsi-
bilities and preferences of patients. Journal of Medical Ethics 
24: 243–247.

Cave, Emma. 2020. Selecting Treatment Options and Choosing 
Between them: Delineating Patient and Professional Autonomy 
in Shared Decision-Making. Health Care Analysis 28: 4–24. 
https:// doi. org/ 10. 1007/ s10728- 019- 00384-8.

Chang, Dwayne T. S., Robert Abouassaly, and Nathan Lawrentschuk. 
2018. Quality of Health Information on the Internet for Pros-
tate Cancer. Advances in Urology 2018: 1–6. https:// doi. org/ 10. 
1155/ 2018/ 67051 52.

Convie, L.J., E. Carson, D. McCusker, R.S. McCain, N. McKinley, 
W.J. Campbell, S.J. Kirk, and M. Clarke. 2020. The patient and 
clinician experience of informed consent for surgery: A system-
atic review of the qualitative evidence. BMC Medical Ethics 21: 
58. https:// doi. org/ 10. 1186/ s12910- 020- 00501-6.

Davis, John K. 2018. Dr. Google and Premature Consent: Patients 
Who Trust the Internet More Than They Trust Their Pro-
vider. HEC Forum 30: 253–265. https:// doi. org/ 10. 1007/ 
s10730- 017- 9338-z.

Draper, Heather, and Tom Sorell. 2002. Patients’ Responsibilities in 
Medical Ethics. Bioethics 16: 335–352. https:// doi. org/ 10. 1111/ 
1467- 8519. 00292.

eHealth Task Force. 2012. Redesigning health for Europe in 2020. 
Ehealth Task Force Report. Belgium: European Union. https:// 
doi. org/ 10. 2759/ 82687.

English, Dan. 2005. Moral Obligations of Patients: A Clinical View. 
Journal of Medicine and Philosophy 30: 139–152. https:// doi. org/ 
10. 1080/ 03605 31059 09268 21.

Evans, H.M. 2007. Do patients have duties? Journal of Medical Ethics 
33: 689–694. https:// doi. org/ 10. 1136/ jme. 2007. 021188.

https://i-consentproject.eu/
http://creativecommons.org/licenses/by/4.0/
https://www.ama-assn.org/delivering-care/ethics/code-medical-ethics-patient-physician-relationships
https://www.ama-assn.org/delivering-care/ethics/code-medical-ethics-patient-physician-relationships
https://doi.org/10.1177/1460458206063811
https://doi.org/10.1177/1460458206063811
https://doi.org/10.1111/j.1365-2753.2012.01914.x
https://doi.org/10.1017/S1744552312000493
https://doi.org/10.1017/S1744552312000493
https://doi.org/10.3399/bjgp12X658250
https://doi.org/10.3399/bjgp12X658250
https://doi.org/10.1007/s10728-019-00384-8
https://doi.org/10.1155/2018/6705152
https://doi.org/10.1155/2018/6705152
https://doi.org/10.1186/s12910-020-00501-6
https://doi.org/10.1007/s10730-017-9338-z
https://doi.org/10.1007/s10730-017-9338-z
https://doi.org/10.1111/1467-8519.00292
https://doi.org/10.1111/1467-8519.00292
https://doi.org/10.2759/82687
https://doi.org/10.2759/82687
https://doi.org/10.1080/03605310590926821
https://doi.org/10.1080/03605310590926821
https://doi.org/10.1136/jme.2007.021188


709Premature consent and patient duties  

1 3

Faden, Ruth R., Tom L. Beauchamp, and Nancy M. P. King. 1986. A 
history and theory of informed consent. New York: Oxford Uni-
versity Press.

Gauthier, Candace Cummins. 2005. The Virtue of Moral Responsibility 
and the Obligations of Patients. Journal of Medicine and Philoso-
phy 30: 153–166. https:// doi. org/ 10. 1080/ 03605 31059 09268 30.

Ghezzi, Pietro, Peter G. Bannister, Gonzalo Casino, Alessia Catalini, 
Michael Goldman, Jessica Morley, Marie Neunez, et al. 2019. 
Online information of vaccines: Information quality is an ethical 
responsibility of search engines. ArXiv 1912: 00898.

Graber, M.A. 2005. Autonomy, consent, and limiting healthcare costs. 
Journal of Medical Ethics 31: 424–426. https:// doi. org/ 10. 1136/ 
jme. 2003. 003574.

Granka, Laura A. 2010. The Politics of Search: A Decade Retrospec-
tive. The Information Society 26: 364–374. https:// doi. org/ 10. 
1080/ 01972 243. 2010. 511560.

Holone, Harald. 2016. The filter bubble and its effect on online per-
sonal health information. Croatian Medical Journal 57: 298–301. 
https:// doi. org/ 10. 3325/ cmj. 2016. 57. 298.

Hoogland, Jan, and Henk Jochemsen. 2000. Professional Autonomy 
and the Normative Structure of Medical Practice. Theoretical 
Medicine and Bioethics 21: 457–475. https:// doi. org/ 10. 1023/A: 
10099 25423 036.

Hou, Jiran, and Minsun Shim. 2010. The role of provider-patient com-
munication and trust in online sources in internet use for health-
related activities. Journal of Health Communication 15: 186–199. 
https:// doi. org/ 10. 1080/ 10810 730. 2010. 522691.

Introna, Lucas D., and Helen Nissenbaum. 2000. Shaping the Web: 
Why the Politics of Search Engines Matters. The Information 
Society 16: 169–185. https:// doi. org/ 10. 1080/ 01972 24005 01336 
34.

Iverson, Suzy A., Kristin B. Howard, and Brian K. Penney. 2008. 
Impact of Internet Use on Health-Related Behaviors and the 
Patient-Physician Relationship: A Survey-Based Study and 
Review. The Journal of the American Osteopathic Association 
108: 699–711.

Kim, Jeongeun, and Sukwha Kim. 2009. Physicians’ perception of the 
effects of internet health information on the doctor-patient rela-
tionship. Informatics for Health and Social Care 34: 136–148. 
https:// doi. org/ 10. 1080/ 17538 15090 31024 22.

Loh, Lawrence, and C. . 2016. Autocomplete: Dr Google’s “helpful” 
assistant? Canadian Family Physician 62: 622–623.

Meyer, Michael J. 1992. Patients’ Duties. The Journal of Medicine and 
Philosophy 17: 541–555.

Murray, E., B. Lo, L. Pollack, K. Donelan, and K. Lee. 2003. Direct-
to-Consumer Advertising: Physicians’ Views of Its Effects on 

Quality of Care and the Doctor-Patient Relationship. The Journal 
of the American Board of Family Medicine 16: 513–524. https:// 
doi. org/ 10. 3122/ jabfm. 16.6. 513.

Nilsen, Stein, and Kirsti Malterud. 2017. What happens when the 
doctor denies a patient’s request? A qualitative interview study 
among general practitioners in Norway. Scandinavian Journal of 
Primary Health Care 35: 201–207. https:// doi. org/ 10. 1080/ 02813 
432. 2017. 13333 09.

Norman, Cameron D., and Harvey A. Skinner. 2006. eHealth Literacy: 
Essential Skills for Consumer Health in a Networked World. Jour-
nal of Medical Internet Research. https:// doi. org/ 10. 2196/ jmir.8. 
2. e9.

O’Neill, O. 2003. Some limits of informed consent. Journal of Medical 
Ethics 29: 4–7. https:// doi. org/ 10. 1136/ jme. 29.1.4.

Paige, Samantha R., Janice L. Krieger, and Michael L. Stellefson. 
2017. The Influence of eHealth Literacy on Perceived Trust in 
Online Health Communication Channels and Sources. Journal of 
Health Communication 22: 53–65. https:// doi. org/ 10. 1080/ 10810 
730. 2016. 12508 46.

Pellegrino, E.D. 1994. Patient and physician autonomy: Conflicting 
rights and obligations in the physician-patient relationship. The 
Journal of Contemporary Health Law and Policy 10: 47–68.

Sandman, Lars, and Christian Munthe. 2010. Shared decision mak-
ing, paternalism and patient choice. Health Care Analysis: HCA: 
Journal of Health Philosophy and Policy 18: 60–84. https:// doi. 
org/ 10. 1007/ s10728- 008- 0108-6.

Tan, Sharon Swee-Lin., and Nadee Goonawardene. 2017. Internet 
Health Information Seeking and the Patient-Physician Relation-
ship: A Systematic Review. Journal of Medical Internet Research. 
https:// doi. org/ 10. 2196/ jmir. 5729.

The World Medical Association. 2013. WMA Declaration of Helsinki 
Ethical Principles for Medical Research Involving Human Sub-
jects. World Medical Association. https:// www. wma. net/ polic 
ies- post/ wma- decla ration- of- helsi nki- ethic al- princ iples- for- medic 
al- resea rch- invol ving- human- subje cts/.

The World Medical Association. 2018. WMA Declaration of Seoul on 
Professional Autonomy and Clinical Independence. World Medi-
cal Association. https:// www. wma. net/ polic ies- post/ wma- decla 
ration- of- seoul- on- profe ssion al- auton omy- and- clini cal- indep 
enden ce/.

Publisher’s Note Springer Nature remains neutral with regard to 
jurisdictional claims in published maps and institutional affiliations.

https://doi.org/10.1080/03605310590926830
https://doi.org/10.1136/jme.2003.003574
https://doi.org/10.1136/jme.2003.003574
https://doi.org/10.1080/01972243.2010.511560
https://doi.org/10.1080/01972243.2010.511560
https://doi.org/10.3325/cmj.2016.57.298
https://doi.org/10.1023/A:1009925423036
https://doi.org/10.1023/A:1009925423036
https://doi.org/10.1080/10810730.2010.522691
https://doi.org/10.1080/01972240050133634
https://doi.org/10.1080/01972240050133634
https://doi.org/10.1080/17538150903102422
https://doi.org/10.3122/jabfm.16.6.513
https://doi.org/10.3122/jabfm.16.6.513
https://doi.org/10.1080/02813432.2017.1333309
https://doi.org/10.1080/02813432.2017.1333309
https://doi.org/10.2196/jmir.8.2.e9
https://doi.org/10.2196/jmir.8.2.e9
https://doi.org/10.1136/jme.29.1.4
https://doi.org/10.1080/10810730.2016.1250846
https://doi.org/10.1080/10810730.2016.1250846
https://doi.org/10.1007/s10728-008-0108-6
https://doi.org/10.1007/s10728-008-0108-6
https://doi.org/10.2196/jmir.5729
https://www.wma.net/policies-post/wma-declaration-of-helsinki-ethical-principles-for-medical-research-involving-human-subjects/
https://www.wma.net/policies-post/wma-declaration-of-helsinki-ethical-principles-for-medical-research-involving-human-subjects/
https://www.wma.net/policies-post/wma-declaration-of-helsinki-ethical-principles-for-medical-research-involving-human-subjects/
https://www.wma.net/policies-post/wma-declaration-of-seoul-on-professional-autonomy-and-clinical-independence/
https://www.wma.net/policies-post/wma-declaration-of-seoul-on-professional-autonomy-and-clinical-independence/
https://www.wma.net/policies-post/wma-declaration-of-seoul-on-professional-autonomy-and-clinical-independence/

	Premature consent and patient duties
	Abstract
	Introduction
	Health information seeking, competence, and understanding
	Are premature consent patients incompetent?
	Are premature consent patients adequately informed?

	Autonomy and the integrity of the medical profession
	The integrity of the medical profession
	Captive helpers

	Patient duties
	Shared decision-making
	Non-engagement and wrong-engagement

	Conclusion
	References




