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Abstract
Uncontrolled access to information on the Internet has many advantages, but it also leads to the phenomenon of fake news. 
Fake news is dangerous in many spheres, including that of health. For example, we are facing an increase in the amount of 
vaccine hesitancy. This has been w considered by the World Health Organization in 2019 as one of the greatest threats to 
public health. This specific phenomenon is linked with the spread of information on the Internet around that issue. In this 
paper, I discuss a proposition of new crime, which has the aim of fighting medical fake news by stopping its spread. This 
proposition should be considered only if other non-criminal measures are inefficient. The proposal is “Whoever publicly 
disseminates information evidently discrepant with medical knowledge is subject to a penalty.”
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Introduction

Melvin Kranzberg, a historian of technology, has famously 
said, “Technology is neither good nor bad; nor is it neutral” 
(Kranzberg 1986). The same can be said of the Internet. 
There are undeniable examples of the positive impacts of the 
Internet on our lives. However, it also allows for the creation 
of a sphere for antisocial behavior. One negative phenom-
enon on the Internet is fake news. Fake news was known at 
the beginning of the printing press in the nineteenth cen-
tury (Noor 2017). However, in contemporary times it has 
started to play a more important role, one significant enough 
for fake news to be chosen as a “word of the year” in 2017 
(Meza 2017). Fake news is also the bane of the Covid-19 
era (Apuke and Omar, 2020; Orso et al. 2020; Pennycook 
et al. 2020).

Defining fake news is not an easy task; several researchers 
have tried to deal with this problem (Egelhofer and Lech-
eler 2019; Tandoc et al. 2018). Some use that term as an 
umbrella term linking many types of fake news (such as false 
news, polarized content, satire, misreporting, commentary, 
persuasive information, and citizen journalism) (Molina 

et al. 2019). Some emphasize the differences between mis-
information and disinformation (Southwell et al. 2017). In 
the article in Science, the definition of “fake news” was.

fabricated information that mimics news media con-
tent in form but not in organizational process or intent. 
Fake-news outlets, in turn, lack the news media’s edito-
rial norms and processes for ensuring the accuracy and 
credibility of information. Fake news overlaps with 
other information disorders, such as misinformation 
(false or misleading information) and disinformation 
(false information that is purposely spread to deceive 
people) (Lazer et al. 2018).

Fake news can play a significant role in humans’ lives 
wherever it is observed. Examples of its impact include 
Brexit and the election of Donald Trump (Rose et al. 2017). 
Furthermore, the rise of far-right populist movements in the 
world has been possible due to media policy failure; unregu-
lated digital platforms have enabled high visibility for such 
phenomena (Freedman 2018). However, fake news is not 
limited to politics. It can play a role in other spheres of life: 
the news related to health is also the target of misinformation 
campaigns (Thompson and Krishna 2019). The popularity 
of fake news is a part of the anti-intellectualist approach 
(which belittles the role of experts) (Peters 2019). In this 
article, I propose an argument for the criminalization of the 
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dissemination of medical fake news.1 This type of fake news 
leads to negative consequences no less severe than in poli-
tics. This is because it impacts one of the most protected val-
ues in the legal system: human health. Often, there would be 
no medical fake news without research misconduct, which 
should be considered the moral and legal responsibility of 
dishonest scientists. This this paper is not about that. Rather, 
it focuses on the spread of information and the potential 
responsibility of people contributing to making medical fake 
news more visible, whether the person who is disseminat-
ing such information creates it themself or merely shares it 
publicly. This proposition should only be considered if other 
non-criminal measures do not work.

This article is structured as follows: I begin with a dis-
cussion of medical fake news. The next section explains the 
process of the criminalization of anti-social behaviors. This 
this section I argue that creating and sharing fake news in the 
area of health requires legislative intervention to create an 
offence aiming to stop the spread of misinformation. In the 
following section, I present and discuss my propositions for 
such provisions. Then, I address some potential objections 
connected with the issue of freedom of speech. The article 
ends with conclusions.

Medical fake news

In this article, I use the term “medical fake news,” which 
is used in the literature (Packer 2017; Waszak et al. 2018). 
However, there are other names for this phenomenon. 
Thompson and Krishna have discussed misinformation in 
health contexts and have defined it as the "acceptance of 
false or (scientifically) inaccurate data as useful (a) despite 
exposure to (scientifically) accurate data, (b) in the absence 
of accurate data or messages to the contrary, or/and (c) 
within historical or contextual legacies” (Thompson and 
Krishna 2019, p. 10). All earlier definitions presented in 
this paper ("fake news" or "medical fake news") could not 
be used for the purpose of the legislation. This is because, 
firstly, they are too ambiguous. Secondly, the definition 
needs to be coherent with the legal system in which the 
proposition is introduced. It is especially crucial in criminal 
law, where citizens need to know which behaviors are pro-
hibited and which are allowed. Therefore, we need to create 
a distinct, more straightforward definition. “Medical fake 
news,” in the context of this paper, should be understood as 
any "information discrepant with medical knowledge." This 
does not mean that this definition is free of defects, but it is 
written in the language of criminal law, with terms that have 

existing legal meaning. This definition is developed in the 
section concerning legislative propositions.

Medical fake news was—like “regular” fake news—also 
present in public spheres in other media before the Internet 
era. Mazur, for example, has described misinformation in the 
health context in the news on biomedical science in tabloids. 
He has also discussed the issue of publishers’ responsibility 
for such content and has concluded that if the fake news does 
not harm or defame identifiable individuals, the law is not 
breached (Mazur 1999). Part of the problem is also preda-
tory journals, in which scientific standards are not met (ten 
Have and Gordijn 2017). Due to a lack of a high standard of 
review, they allow the publishing of articles that could be 
classified as medical fake news. One of the most disgraceful 
campaigns of disinformation in medicine was launched by 
the tobacco industry, which used scientists to try to "prove" 
that cigarettes were safe (Oreskes and Conway 2011). The 
most widely acknowledged example of medical fake news in 
social media is the explosion of anti-vaccination messaging 
(Terrasse et al. 2019). The Internet is crucial in the spread 
of the anti-vaccination campaign (Numerato et al. 2019). 
However, vaccination hesitancy is much older than the Inter-
net. There are historical examples of vaccine laws from the 
nineteenth century; similar attitudes toward vaccines were 
present also at that time (Barilan 2020; Durbach 2005).

I focus on the example of medical fake news liking autism 
and vaccinations as an illustration of the general problem. 
Claiming that there is a link between vaccines and autism 
(which antivaccination movements do) is considered the 
most significant medical fake news (Thompson and Krishna 
2019, p. 7). The explosion of information on this topic is 
connected to Andrew Wakefield’s withdrawn paper in The 
Lancet, which has been considered the greatest scientific 
fraud in history (Park 2012). Many potential factors help the 
spread of such news. In the current state of vaccine misin-
formation, the factors that facilitate its spreading include the 
movement’s high-profile supporters (such as Jim Carrey and 
Donald Trump) and the fact that vaccines contain dangerous 
ingredients, which is a foothold for liberty-related objec-
tions (Krishna 2018). However, the role of the Internet and 
social media cannot be overestimated in this matter. Vaccine 
hesitancy is considered responsible for a decline in vaccine 
coverage and an increasing risk of vaccine-preventable dis-
ease outbreaks and epidemics. One of the main factors con-
tributing to low immunization coverage is fake news (Dubé 
et al. 2013), for which the Internet is a natural environment. 
Such information has had real-life outcomes and led to a 
reduction in child immunization rates (Aquino et al. 2017; 
Carrieri et al. 2019; Dubé et al. 2015; Jolley and Douglas 
2014; Jones et al. 2012).

Studies among parents who refuse to vaccinate their chil-
dren have revealed that one of the reasons for this is read-
ing information about vaccines (such as information linking 

1 The idea of criminalization of medical fake news I presented in a 
popular science blog in Polish, see: Mamak (2020a, b).
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vaccination with autism) (Smith et al. 2011). Other studies 
have indicated that parents who vaccinated their children 
were most likely to be informed about vaccines by a health 
professional and less likely to research using the Internet 
(Dubé et al. 2012) (which plays a significant role in dis-
seminating anti-vaccination information) (Kata 2010). The 
large-scale study by the Betsch team has demonstrated that 
accessing vaccine-critical websites for only five to ten min-
utes increases the perception of the risk of vaccinating and 
has resulted in negative perceptions towards the risk of vac-
cinations and a lowering of intention to vaccinate (Betsch 
et al. 2010). The results of the spread of such information are 
horrifying: measles cases in 2018 increased by 30% glob-
ally, and the World Health Organization considered vaccine 
hesitancy one of the major threats to global health in 2019.2

In summary, fake information has the potential to con-
tribute to vaccine hesitancy. Even journalists reporting on 
this topic who demonstrate both views in a balanced way 
can lead to a decline in vaccine intentions (Dixon and Clarke 
2013). Therefore, if the presence of such information is prob-
lematic, such information should not be available. To make 
medical fake news invisible on social media, people should 
not interact with such news, because every interaction with 
it (tweet, share, vlog, or blog note) helps it spread, which 
therefore indirectly increases the risk of spreading diseases. 
One study has revealed that misinformation on social media 
sites may hinder disease prevention efforts (Sommariva et al. 
2018). When considering the ordinary individual spreading 
medical fake news on the Internet, it is difficult to see the 
potential of danger of his or her activity. There is a risk of 
trivializing the impact of individual actions in relation to 
medical fake news; such actions can be falsely considered 
insignificant. At the same time, people in general could be 
terrified of the whole phenomenon of the increasing impact 
of medical fake news because they see the growing number 
of vaccine-preventable diseases. There is inconsistency in 
that logic. In fact, the phenomenon consists of the combined 
actions of individuals. To stop this dangerous phenomenon 
before it obtains even more influence on reality, we should 
stop the individuals who are contributing to it: we should 
stop the individuals spreading medical fake news. There are 
many potential ways to bridge the force of the impact of 
medical fake news, but these are not as effective as we would 
like. I believe that we should consider the most far-reaching 
measure: the introduction of criminal responsibility for the 
dissemination of such news. The aim of this new crime is 
to stop the spread of such news, and therefore stop the con-
sequences that are inseparably connected with it (such as 
vaccine hesitancy and the increase in vaccine-preventable 
illnesses).

Criminalization

Criminalization is a process of designating a behavior as a 
crime. It is often an overused instrument of policy, espe-
cially in the time of penal populism (Pratt 2006). It can lead 
to overcriminalization (Husak 2009), and in consequence 
to mass incarceration (Chiao 2017; Fondacaro and O’Toole 
2015; Reiter 2017; Schoenfeld 2018). However, not every 
criminalization should be treated as an unnecessary legisla-
tive intervention. If there is a sphere that needs criminal law 
intervention, the state should react to realize its primary goal 
(protecting its citizens). In addition, Harel has considered 
the duty of the state to criminalize violations of individuals’ 
basic rights and liberties. He has argued that the state has not 
only an obligation to protect citizens against such violations 
but also the duty to criminalize them (Harel 2015). He has 
argued that “criminalization is a form of public acknowl-
edgement of the wrongfulness of violations of the right to 
life and liberty.” (Harel 2015, p. 21) There are many objec-
tions to the criminalization of certain behaviors as a tool 
for resolving social problems (McNamara et al. 2018), but 
sometimes it is a necessary instrument.

Social reality is in the process of constant change, and the 
law must be suited to this. If there are new processes with 
the potential for harming people, the law should participate 
and make such processes stop. For example, This was the 
case when computers became part of our everyday lives. 
There was a process of criminalization of behaviors con-
nected with the abuse of computers (Hollinger and Lanza-
Kaduce 1988). Before the era of computers, there was no 
need to create such provisions. The changing reality forced 
states to criminalize some behaviors connected with new 
phenomena.

Malsch has analyzed legal literature and identified four 
questions that have been developed to determine the need for 
new criminal provisions: “Is there a problematic situation 
that requires a response? Is there a role for the state? Are 
any adequate non-criminal responses available? Is criminal 
law an adequate response?” (Malsch 2007) I now refer to 
these questions.

Is there a problematic situation that requires a response?

This concerns a problematic situation that requires legisla-
tive intervention. I believe that the dissemination of medi-
cal fake news information is problematic. I said that the 
dangerous phenomenon of vaccine hesitancy results from 
the collective actions of individuals. He dissemination of 
medical fake news has real-life consequences such as vac-
cine hesitancy, which is one of the threats to global health.3 

2 Ten threats to global health in 2019. 3 Ten threats to global health in 2019.
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In the previous section, I focused on the description of the 
problem. One conclusion is that the accessibility to medical 
fake news is problematic. The possible role of the state is to 
stop the spread of such information. In other words, if the 
increasing number of vaccine-preventable diseases relates 
to the easy accessibility of fake information about that mat-
ter, it means that the process of making such information 
more visible is socially dangerous and therefore should be 
stopped.

Is there a role for the state?

This problem is mainly focused on whether the persons 
involved can solve the problem in a satisfactory way. This 
may be with or without the engagement of the authorities 
(Malsch 2007, p. 202). It does not seem possible to stop the 
dissemination of medical fake news without the state’s inter-
vention. No private actor has the power to stop the spread of 
this type of information. There is a need for a legal frame-
work to enforce certain behaviors. If there is no infringement 
of legal norms, then there are limited measures to block or 
delete such news. Technological platforms can act by adopt-
ing certain policies that forbid spreading medical fake news, 
but it is still possible to create or publish information in 
other places of the web. I believe that this criterion is met 
in this problem.

Are any adequate non‑criminal responses available?

The third criterion is connected to the belief that the criminal 
law should be ultima ratio—that it should be used as the last 
resort when measures from other branches of law are unable 
to achieve the same goal (Ouwerkerk 2012). Before suggest-
ing solving a problem using criminal law, other measures 
that could be helpful in this matter should be discussed (i.e., 
we should consider non-criminal measures).

One non-criminal instrument is education. Education has 
the potential to stop spreading medical fake news; if people 
do not believe such information, they will not disseminate 
it. Education can be also used to reverse the belief in fake 
news. Studies indicate that it is somewhat possible to correct 
misinformation and change the beliefs of people exposed to 
such information (Walter and Murphy 2018). However, the 
full effect is not guaranteed. The dangers of spreading false 
information in the field of medicine are demonstrated in the 
example of Wakefield’s fake paper, in which a causative link 
between measles vaccination and autism was described. 
The paper was published in The Lancet and later retracted. 
Though the article was retracted, and despite the availabil-
ity of other research demonstrating no such link, it was too 
late to stop the paper’s devastating impact on individual 
decisions on vaccination. This occured not only in case of 
measles but with all vaccines (Sansonetti 2018). It is hard 

to eradicate such information, and it has been proven by 
researchers who examined the information shown in many 
versions of Google about the vaccine and autism. Those 
researchers discovered that negative information is still 
available in the top ten results in some localized versions 
of Google (Arif et al. 2018). There is a problem with how 
people can be educated on that topic and who should do 
the educating. Some have indicated that scientists have the 
duty to fight fake news (Grech 2017; Merchant and Asch 
2018). Sarr and Behrns have claimed that the fight against 
misinformation in the field of medicine relies on physicians 
and surgeons; this fight is one of their responsibilities (Sarr 
and Behrns 2019). It is pointed out that scientists should 
participate in the discussion on social media where medical 
fake news is discussed (Reinisch et al. 2019). The educa-
tion process requires a permanent presence on the web and 
a willingness to repeatedly answer the same questions. We 
need to create better conditions for communication between 
scientists and the public. If scientists do not communicate 
their findings themselves, there is a risk that the media 
may distort their results. Perhaps scientists should be more 
encouraged and rewarded for their engagement in public dis-
cussion on science. What is more, scientific findings should 
be more easily accessible for the public, especially if they 
come from studies financed with public money. Education 
is one possible way to neutralize the impact of medical fake 
news. However, according to Kata, it has been proven inef-
fective.4 Therefore, education is not a powerful enough tool 
to stop this problem.

Another possible solution to at least part of this problem 
is the use of policies by tech giants, whose algorithms can 
also contribute to the spread of medical fake news (Arif et al. 
2018). Studies suggest that the implementation of a policy 
to fight fake news introduced on Facebook after the U.S. 
election in 2016 may have been responsible for a decrease 
in users’ interactions with such stories (Allcott et al. 2019). 
However, as mentioned earlier, the policies of tech giants 
can only partially stop such information. There are no pre-
ventive mechanisms on social media; content is published 
without the permission of the owner of the platform. Such 
content can be—at most—deleted after publication. This is 
not sufficient to stop this phenomenon. The studies cited 
have shown that the problem was not resolved completely, 
but only to a limited degree (Allcott et al. 2019).

Finally, there are several ideas when considering non-
criminal legal instruments. Policies could be used to impact 
vaccination behavior. For example, some argue that vacci-
nations should be a requirement to be able to attend school 
(Silverman and Hendrix 2015; Eddy 2019). Furthermore, it 
is pointing out that a policy should introduce a mandatory 

4 Kata, A postmodern Pandora’s box.
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discussion with a physician about vaccine safety or funding 
research in that area and health communication campaigns 
(Silverman 2019). Some have stated that we should know 
more about fake news itself (for example, about the individu-
als who publish it) (Ward et al. 2016). Upon knowing the 
profiles of the authors of such news, we could prepare tar-
geted campaigns to combat fake news in that sphere. How-
ever, not every user can be successfully converted because 
there are people using medical fake news deliberately. We 
know that Russian trolls are at least partly responsible for 
the spread of anti-vaccination misinformation. For them it is 
a tool for amplifying social discord.5 Other authors propose 
introducing policy instruments to place warnings on biased 
domains with medical fake news (Waszak et al. 2018).

All these ideas have some potential to reduce the impact 
of medical fake news. However, efficacy should be measured 
by the decreasing number of people who refuse to receive 
vaccines. If this goal is not achieved, we may need more 
radical measures.

Is the criminal law an adequate response?

In terms of the final criterion, we discuss whether crimi-
nal law is an adequate response to fight medical fake news. 
To address this, we examine whether criminal law can be 
used to control the spread of diseases and counteract fake 
news. For both questions, there are examples of crimes in 
the legal systems. States already act in the sphere of public 
health and try to prevent diseases using criminal law (for 
example, intentionally transmitting HIV/AIDS to another 
is a crime in many countries) (Francis and Francis 2012). 
Setting aside serious objections to the criminalization of 
that specific behavior (Jürgens et al. 2009), states already 
are using criminal law to stop danger in the area of public 
health. The state may also react by criminalizing behaviors 
contributing to the spreading of diseases. States also recently 
started fighting fake news using the criminal law. Califor-
nia, for example, passed new laws that criminalize the use 
of “deep fake” (a video version of fake news) during elec-
tion season (Lecher 2019). Deep fakes have been a crime in 
China since the beginning of 2020 (Statt 2019). Earlier, fake 
news became a crime in Singapore (Griffiths 2019). I believe 
that this criterion is also met.

Legislative proposition

The legislative proposal is discussed in this section. The 
problem of medical fake news is universal, but criminaliza-
tion has a national character. International treaties imposing 

an obligation on signatory states to introduce crimes are usu-
ally limited to the most severe behaviors, such as crimes 
against humanity (van Sliedregt 2018) or the international 
fight against drugs (Stewart 1989). However, even in such 
situations, states must change their legal systems accord-
ing to the specifications of their legal systems. Therefore, I 
discuss my proposition in the context of one legal system: 
the Polish legal system. I focus on the literal meaning of 
the provision and aspects of crime that are not embedded 
in the text of the norm but result from the general rules 
of Polish criminal law. Only this holistic view can provide 
insight into the nature of the proposed legislation. With-
out the conceptualization of crime in the context of a con-
crete legal system, the understanding of the intentions and 
expected results regarding this provision could be hampered. 
The proposition, which has the aim of criminalizing the dis-
semination of medical fake news, is as follows: “Whoever 
publicly disseminates information evidently discrepant with 
medical knowledge is subject to a penalty.”

From the perspective of the literal meaning of the legisla-
tive proposition, four concepts should be considered sepa-
rately: what “publicly” means, what “dissemination” means, 
what information is “evidently discrepant with medical 
knowledge,” and why is there a narrowing down to "medi-
cal knowledge."

The word “publicly” is an element of many crimes in the 
Polish legal system, and it has a widely recognized mean-
ing. According to a judgment of the Polish Supreme Court 
in 1934, “publicly” means when information reaches or can 
reach an unlimited number of people.6 It is understood in 
that way that elements such as the place, circumstances, and 
manner of the offender’s action create a situation in which 
his or her behavior is or may be perceptible to an indefinite 
number of people.7 These criteria are easily translatable into 
the Internet: if the information is accessible to unlimited 
people, it is publicly available. “Publicly” could mean a note 
published on a blog, a public film visible on YouTube, a 
public post on Facebook, or a tweet on Twitter. The privacy 
settings of information must be set to “public” for the infor-
mation to be considered publicly available. This means that 
if one sends such information on Messenger or publishes a 
post that is limited to that person’s friends, it is not "public" 
in the meaning of the proposed legislation. From that per-
spective, we do not have to examine how many people have 
access to the information, only whether it has the potential 
to be available to unlimited people. The issue of "publicly" 
also applies to the traditional press and television. However, 
this article focuses on behavior on the Internet.

5 Russia trolls “spreading vaccine discord” (2018); Broniatowski 
et al. (2018).

6 I K 105/34 (1934).
7 J. Raglewski [in], Barczak-Oplustil et  al. (2017) commentary to 
Article 212.
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What is “dissemination” in the context of the presented 
provision? This characteristic is also used other crimes in 
the Polish legal system. According to the accepted under-
standing of “dissemination,” a situation is created that allows 
content to be read by others. The Polish Criminal Code 
already penalizes the “dissemination” of specific actions: 
it is a crime to disseminate pornography to children under 
15 years old.8 In the context of a proposed crime, "publicly” 
and “dissemination" should be interpreted together, meaning 
that a situation in which medical fake news is visible to a 
potentially unlimited number of people is created. “Publicly 
disseminated” could mean (for example).

– Saying something during an interview on the radio
– Saying something on a teleview show
– Creating a YouTube video
– Writing something in the newspaper
– Writing a post on a personal blog.

However, dissemination is not limited to creating content; 
it also means carrying out any activity that makes medical 
fake news more visible. This includes.

– “sharing” and “liking” on Facebook
– “liking” and “reposting” on Twitter
– giving a “plus” on Reddit.

As we can see, a wide range of interactions with the 
information meet the discussed criteria of the prohibited 
act. These characteristics of the crime answer the question 
"What are we not permitted do with the information?" I now 
explain the characteristics of the information itself. Answer-
ing the question "What information is prohibited?" is prob-
lematic in the context of this legislation.

Information must be “evidently discrepant with medical 
knowledge.” This criterion is potentially the most unclear 
of all terms used in the proposition. It involves narrowing 
down penalization to situations in which there is a dissemi-
nation of information that is obviously false. This means 
that this legislation could only be applied to a limited num-
ber of pieces of information: those which there is scientific 
consensus. One piece of false news is that autism is linked 
to vaccines. As previously mentioned, there are no disagree-
ments about this among scientists, and the article from The 
Lancet has been declared fraudulent. The status of medi-
cal information must be clear for the representative body of 
scientists. It cannot be applied to a situation in which scien-
tists have polarized opinions. For example, it is possible to 
publish positive results while others publish negative results 

on the same issue based on the same data (Hofmann 2018). 
However, this does not mean that any doubt could make the 
status of the information "not evident." For example, a blog 
note in which someone writes that there is a conspiracy and 
that vaccines are the tools of the elite for the depopulation 
of the planet does not bring into doubt the claim that vac-
cines are not made for depopulation. “Evidently discrepant 
with medical knowledge” could also mean pseudoscientific 
and "crackpot” theories (Roosth 2017). An example is the 
claim that disinfectants can be used to treat coronavirus. 
This theory has been disseminated during the coronavirus 
pandemic (Rogers et al. 2020).

The proposition refers to "medical knowledge." First, 
my argumentation concerned that sphere of life, penaliz-
ing the dissemination of fake news in general or in other 
fields, requiring additional justification and could not meet 
the constitutional criteria for introducing penalization. It is 
clear that fake news crimes have the potential to be used 
by politicians as an instrument to suppress free speech and 
opposition movements. The inclusion of “medical knowl-
edge” prevents the provision being used in other spheres of 
life; a condition of the legislation is proof that the fake news 
involves medical issues. This excludes the legislation from 
being used in politics (for example). I mention more free 
speech issues in the next section.

The practical question may be “Who will be deciding 
which information is ‘evidently discrepant with medical 
knowledge?’” In the Polish criminal law system, it may look 
as follows: At the beginning, as courts apply this provision, 
expert witnesses specialized in medical knowledge on that 
issue could be questioned. Over time, there will be no need 
to examine expert witnesses in similar cases (for example, 
in cases linking vaccines and autism).

In this section, I mention two aspects of a proposed piece 
of legislation. These are derived from the Polish legal sys-
tem. They are not contained in the literal proposition. How-
ever, they also meaningfully impact the character and scope 
of the legislation. These issues are “social harmfulness” and 
“intentionality.”

At first glance, there appears to be a threat of a flood 
of accusations in petty cases that should not elicit crimi-
nal proceedings. One example is if somebody disseminates 
information that there is proof that eating an apple a day 
will cure baldness in three months. Such a claim is medical 
fake news, and it is apparent that the claim is impossible. 
However, in the light of the proposed provision, such a claim 
would not be prosecuted because it would not meet the cri-
teria of “crime” under Polish law. According to the Polish 
Criminal Code, "A prohibited act of negligible social harm-
fulness does not constitute a crime (Wróbel et al. 2014)." 
This is an element of the definition of every crime. This 
criterion would differentiate hazardous information—such 
as information linking vaccines with autism—from trivial 

8 See: M. Bielski [in], Barczak-Oplustil et al. (2017) commentary to 
Article 200.



241Do we need the criminalization of medical fake news?  

1 3

information that has no potential to cause harm. Neverthe-
less, there is a risk that at the beginning of the use of such 
a provision, there may be indictments that should not be 
submitted. However, in time the judiciary will likely develop 
instruments to filter information with no potential to harm.

The other issue—which is not literally in the legislative 
propositions but results from the general rules of the Polish 
legal system—is that this crime could only be committed 
intentionally.9 In Polish criminal law, an act can only be 
committed unintentionally if it is clearly stated in the stat-
ute. In the presented proposition, there is no such option. 
Therefore, this requirement excludes perpetrators who, for 
example, do not know that they are acting "publicly" (they 
think that such information is sent only to their friends) or do 
not understand that this information is "evidently discrepant 
with medical knowledge." "Intentionally" refers to all ele-
ments of the crime, so this also connects with the circum-
stance that information is "evidently discrepant with medical 
knowledge." It must be added that this does not require that 
perpetrators believe the information that he or she dissemi-
nates is discrepant with medical knowledge (because he or 
she believes that it is not). He or she must be aware that such 
information is recognized by the mainstream of medicine as 
evidently discrepant to medical knowledge. This also means 
that people who are unaware that information is discrepant 
to medical knowledge and are "innocent transmitters" are 
not criminally responsible. Their behavior remains socially 
harmful but not illegal on the grounds of the proposed leg-
islation (due to a lack of specific intention).

Taking all aspects into consideration, I present an exam-
ple of a behavior that should be prohibited: a perpetrator is 
sharing information on Facebook from a blog in which there 
is a claim in the title that measles vaccines cause autism. 
His privacy settings are set so that all his posts are visible to 
an unlimited number of people. In addition, he writes this 
comment: "People, open your eyes; all evidence about the 
harmfulness of vaccines is hidden by Big Pharma!!!".

From the perspective of the proposed legislation, this 
situation meets all elements of a prohibited act. Sharing is 
a manifestation of "dissemination," and the post is poten-
tially visible to an unlimited number of people (which meets 
the criterion of "publicly"). The information is "evidently 
discrepant with medical knowledge" because there is a sci-
entific consensus on this matter: measles vaccines do not 
cause autism. This fake news is within the scope of medical 
knowledge; it concerns the medical safety of vaccinations. 
Furthermore, it is socially harmful because the accessibil-
ity to such information increases the number of people who 

decide not to vaccinate their children. In addition, there is no 
doubt that the perpetrator has acted intentionally; he clearly 
states that he "knows" that there is no evidence of such a link 
in mainstream medicine.

The proposition’s aim is to stop the flood of fake news 
related to medical issues by stopping individual people from 
disseminating such news. Such a proposition is a radical 
measure, but without an efficient dam to information, the 
antivaccination movement (as an example of a movement 
fueled by medical fake news) could lead to an epidemic. 
This has already happened throughout history. (Nelson and 
Rogers 1992).

Free speech issues

The primary objection against introducing any legal respon-
sibility for fake news is that it suppresses freedom of speech. 
Any solution in the fight against fake news in the form of 
governmental regulations carries a constitutional risk and 
raises concerns about censorship (Lazer et al. 2018). Any 
law that criminalizes fake news by definition restricts free-
dom of speech. This case is no different. Criminal liability 
for disseminating fake news limits freedom of speech. In this 
section, I comment on that issue.

Freedom of speech is not absolute. There are both legal 
and moral restrictions. We should not say all that we have in 
mind, and sometimes our words could even result in crimi-
nal charges against us. In many legal systems, there is a 
restriction in this area. In the Polish legal system, there are 
crimes such as defamation, insult, threats, and false testi-
mony.10 All these examples limit freedom of expression in 
some way. Therefore, the question is not whether limitation 
in that sphere is possible (it is) but whether it is justifiable. 
In previous sections, I justify introducing this legislation. 
I believe that it will be easier to consider this proposition 
considering that provisions criminalizing fake news already 
exist in the legal system. One such crime, present in many 
legal systems, is Holocaust denial (Kahn 2004; Teachout 
2005; Pech 2009). However, there are arguments that such 
provisions should be repealed (Singer 2016).

In the Polish legal system, there is also such a crime in 
Article 55 of the Act of 18 December 1998 on the Institute 
of National Remembranc—Commission for the Prosecution 
of Crimes Against the Polish Nation (Act on the Institute 
of National Remembrance—Commission for the Prosecu-
tion of Crimes Against the Polish Nation 1998). Accord-
ing to this provision, it is forbidden by law to deny that the 
Holocaust happened. This provision states that "Anyone who 

9 It is an aspect of crime which is connected with the term ‘mens rea’ 
which is not used in the Polish legal system, see: Lewna (2018), Zon-
tek (2018).

10 There is a report showing which crimes already existing in the 
Polish legal system could be considered as the criminalization of fake 
news, see: Mamak (2020a, b).
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publicly and contrary to the facts denies crimes referred to 
in Article 1(1) shall be subject to a fine or the penalty of 
imprisonment of up to 3 years. The sentence shall be made 
public."11 The crimes that occurred in Poland, such as Nazi 
crimes or communist crimes, are listed in Article 1(1).

As we can see, there are two main elements in this leg-
islative proposition. The first is that the act must be done 
"publicly" (it is not forbidden to deny the Holocaust in pri-
vate). The second is that the assertion must be "contrary to 
the facts." This refers historical facts. It is assumed that there 
is some objective historical truth, and anyone who does not 
accept this and acts within the scope covered by this provi-
sion is criminally liable. In other words, publicly disseminat-
ing fake news about the Holocaust is punishable by law in 
Poland. Therefore, introducing a new type of provision cov-
ering medical fake news does not introduce criminal respon-
sibility for the dissemination of fake news in Poland. Rather, 
it extends its scope, as such criminality already exists.

There is one final topic to discuss in the context of free 
speech: that the proposed provision could cause a chilling 
effect. (Howard 2019; Elkin-Koren and Gal 2019; Hazlett 
and Sosa 1997) Any regulation that introduces criminal 
responsibility into the sphere of freedom of expression has 
the potential to result in the self-censure of people who want 
to avoid charges, and therefore do not write or disseminate 
certain information. This can be observed in the case of a 
libel law and local politics (Bix and Tomkins 1993). In the 
case of the criminalization of the dissemination of medical 
fake news, people may hesitate to interact with any medi-
cal-related issues. This chilling effect could potentially be 
dangerous and should be avoided. However, from one per-
spective, such a situation may also have some positive con-
sequences: people, knowing that there is criminal respon-
sibility for dissemination, may become more critical about 
verifying sources of information.

The potential chilling effect on science is another impor-
tant issue. What about whistleblowers and scientists who 
believe that the existing consensus in medicine is not true? 
Should they fear criminal responsibility when working on 
such issues and sending papers to a scientific journal? The 
answer is no. Firstly, working on an issue and sending an 
article to a journal is not making research "publicly" avail-
able. Secondly—and more importantly, if the data is per-
suasive and the reviewers will accept the paper for publica-
tion—it will mean that there is no longer consensus on that 
topic. Therefore, the published article is not "evidently dis-
crepant with medical knowledge" because this paper forces 
us to revise the medical knowledge about that specific topic. 

Consequently, there is no threat to suppress the progress of 
science.

Conclusions

In this paper, I have presented legislative propositions to 
criminalize the dissemination of medical fake news. These 
propositions are based on the observation that exposure to 
medical fake news increases the number of decisions based 
on such information. This is seen, for example, in vaccine 
hesitancy, which has been considered by the WHO to be 
one of the greatest threats to public health of 2019. The 
presence of such information on the Internet should be 
stopped to avoid more serious problems such as epidemics. 
I emphasize that my proposition is an attempt to solve the 
problems caused by the dissemination of medical fake news 
if other less invasive measures do not work. For example, 
we should strengthen our fight against medical fight news 
with the use of education. On the web, there should be eas-
ily accessible information correcting medical fake news. 
Experts should be present on the Internet and engaged in 
explaining these issues. Another activity that could lead to 
a decrease in the impact of such information is the self-
regulation of tech companies. Google, Facebook, or Twitter 
should actively hide such information on the web. They have 
already achieved some success in the fight against fake news. 
In addition, states should strengthen non-criminal measures 
that could stop the impact of medical fake news—for exam-
ple, actions in the sphere of administrative law forbidding 
unvaccinated children’s access to school. However, if all 
these measures are insufficient and the number of people 
making decisions based on medical fake news increases, 
then the presented proposition may be useful.
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