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Abstract
The paper argues that the idea of gift-giving and its associated imagery, which has been founding the ethics of organ trans-
plants since the time of the first successful transplants, should be abandoned because it cannot effectively block arguments 
for (regulated) markets in human body parts. The imagery suggests that human bodies or their parts are transferable objects 
which belong to individuals. Such imagery is, however, neither a self-evident nor anthropologically unproblematic construal 
of the relation between a human being and their body. The paper proposes an alternative conceptualization of that relation, 
the identity view according to which a human being is identical with their living body. This view, which offers a new ethical 
perspective on some central concepts of transplant medicine and its ethical and legal standards and institutions, supports 
widely shared intuitive ethical judgments. On this proposal, an act of selling a human body or one of its parts is an act of 
trade in human beings, not in owned objects. Transfers of human body parts for treatment purposes are to be seen as shar-
ing in another human being’s misfortune rather than as giving owned objects. From the perspective of policy-making, the 
proposal requires, first, that informed consent for removal of transplant material be obtained from the potential benefactor. 
Secondly, explicit consent by the prospective benefactor is obligatory in the case of removal of transplant material from a 
living benefactor. Thirdly, in the case of posthumous retrieval, informed consent by the potential benefactor during their life 
is not ethically indispensable. Additionally, while refusal of posthumous retrieval expressed by a potential benefactor during 
their life must be respected, such a refusal needs ethical justification and explanation.
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Introduction

Metaphors and imageries matter. They shape the way we 
see things and the way we think how things should be 
(Lakoff and Johnson 2003). Reliance on a fitting metaphor 
or imagery may encourage the moral potential of individuals 
and societies. But a less than fitting metaphor or imagery 
can trigger difficulties which not only complicate thought 
but also trouble action.

The idea of gift-giving or donation and associated 
imagery has been the foundation of the ethics of organ 
transplants since the time of the first successful transplants 
in the 1950s (Hamilton 2012). The idea guides thinking 
about transfers of transplant material towards such ideals as 

selflessness, caring, and solidarity. Since these ideals imply 
condemnation of bodily transfers which involve profiting, 
gift-giving seems to provide a fitting conceptual framework 
and images. The idea of a gift also suggests condemnation 
of trafficking in human body parts, which has been gain-
ing growing support in international and national bioethical 
regulations. Typical arguments against bodily exchanges 
for profit hold that such transactions are cases of or lead 
to—variously construed (Radin 1987; Nussbaum 1995; 
Joralemon and Cox 2003; Sharp 2000; Dickenson 2007)—
objectification, commodification and commercialisation of 
the human body or its parts. By contrast, gift-giving requires 
transfers not to be for profit of any material kind.

There is, however, another side to the gift-giving imagery. 
Since it relies on the idea of transferable objects, it suggests 
the view of the relationship between an individual and his 
body as that of ownership or quasi-ownership. This idea, in 
turn, encourages moral views which contain the potential of 
objectification, commodification and commercialisation of 
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the human body or its parts in various areas of social life. In 
the field of transplant medicine, this imagery can motivate 
not only selfless giving and condemnation of trade in human 
body parts, as found in bioethical regulations and guidelines 
(United States 1987; International Summit on Transplant 
Tourism and Organ Trafficking 2008; World Health Organi-
zation 2010; Nuffield Council on Bioethics 2011), but also 
(selfish) sale, more and more often proposed in response 
to scarcity of transplant material (Radcliffe-Richards et al. 
1998; Boyer and Randall 2012; Gill and Sade 2002; Fried-
laender 2002; Harvey 1990; Kishore 2005).

In order to block this potential of “dual use” of the 
imagery of the body-as-property, and its consequences that 
contradict important intuitive moral judgments and ethical 
and legal standards, I shall argue in the first section of this 
paper that the idea of gift-giving and its underlying imagery 
of the body-as-property should be abandoned. While the 
imagery is not self-contradictory, it is neither a self-explan-
atory nor a natural, nor an anthropologically unproblematic 
construal of the relation between a human being and his 
body. The imagery of the body-as-property does not origi-
nate in any uncontroversial facts about human beings, per-
sons, or the universe. What is more important, since the 
institution of property is highly conventional, the imagery 
is potentially replaceable. Accordingly, there is enough con-
ceptual space to replace the imagery of the human body as 
property or quasi-property by a view of human beings and 
their bodies, which responds more adequately to the domi-
nant moral beliefs, which include condemnation of trade in 
human body or its parts.

In order to offer a more plausible and less arbitrary alter-
native to the above imagery, in the second section of this 
article, I will put forward a conceptualization of the human 
being, who—depending on her current biological or health 
status—can be a person, as identical with her living body. 
I will not argue extensively for this “identity view” of the 
relationship between a human being and their body. Rely-
ing mainly on other authors’ work, I will offer reasons for 
viewing human beings as identical with their living bodies 
in order to present a new ethical perspective on some cen-
tral concepts of transplant medicine and its ethical and legal 
standards and institutions.

Most fundamentally, the identity view avoids risks of 
objectification, commodification and commercialisation of 
the human body in a more radical, because conceptual, way 
than it is possible within the frameworks that see the human 
body as an object of a (limited) ownership or quasi-owner-
ship right. On this alternative proposal, selling the human 
body or its parts is an act of trade in human beings or their 
parts, not simply in their property. This re-conceptualiza-
tion helps explain the condemnation of trade in the human 
body or its parts by seeing transfers of human body parts for 
treatment purposes not as a sharing of owned objects but 

as involved in the relationship of sharing in another human 
being’s misfortune. Sharing in another’s misfortune by 
making a body part available for transplant into their body, 
in which the transferred body part is a vector or carrier of 
assistance, is an entirely different relationship from sharing 
an owned object (e.g. in a commercial transaction). While 
sharing in another’s misfortune arises from concern for, and 
solidarity with, the less fortunate human being, a transfer of 
an owned object is at best a technical manoeuvre or a hands-
off legal operation.

The identity view has also important policy and ethical 
consequences. First, like in the case of the body-as-property 
view, informed consent by the potential source to removal 
of transplant material is a necessary condition of the ethical 
legitimacy of such removal and subsequent transfer. How-
ever, such consent is not an exercise of a property or prop-
erty-like right. It is mandatory because, and to the extent 
that, the procedure involves parties with their individual or 
personal rights. Secondly, explicit consent by the prospec-
tive source of transplant material is necessary in the case of 
removal of transplant material from a living human being, 
whereas in the case of posthumous retrieval, prior informed 
consent by the potential source of transplant material can be, 
within certain constraints, optional. Thirdly, while refusal of 
posthumous retrieval expressed by a potential source during 
her life must be respected, the potential source has a prima 
facie ethical obligation to justify and explain that refusal.

The analyses and proposals to be made below are con-
ceptual, and have two main goals. The first is to identify the 
relations between the concept of ownership of one’s own 
body and some central ethical and legal norms that cur-
rently govern transfers of transplant material. To this extent, 
the analysis diagnoses ethical ramifications of a particular 
imagery. The second goal is to explore the ethical and policy 
implications of an alternative conceptual approach to trans-
plant medicine.

Ownership of the human body and human 
beings

The gift metaphor reigns over the ethics of transplant medi-
cine. Organs and tissues are commonly said to be given or 
donated to recipients, which invokes powerful moral ideas 
of solidarity, caring, sharing, altruism, and sacrifice (Tit-
muss 1970). In this way, human body parts form a domain 
of circulation in which they are viewed as different or sepa-
rate (or detachable) from individuals, moved, transferred, 
taken, inserted. They also define a sphere of moral relations, 
where they become a medium of altruism and generosity, 
which stem from commitment to the highest moral values, 
something which calls for appreciation and gratitude. The 
domain of selfless giving of such invaluable gifts typically 
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relies on a relation of exclusive control by a human being 
over their body, the body being conceived of as property or 
quasi-property of that individual (to be referred to as “body-
as-property”). This way of looking at the relation between a 
human being and their body can be found not only in ethi-
cal and medical literature but also, in some form, in law. 
Although no legal system affords the human body the status 
of property, individuals are sometimes granted possessory 
rights in parts of their own bodies (Yearworth et al. 2009; 
Moore 1990).

The imagery of the body-as-property has its own poten-
tial in the discourse of individual rights when individuals 
are said to have the right to control the way their bodies are 
used and by whom. The notion of the right to control one’s 
own body fits the concept of informed consent to medical 
intervention and to donation of transplant material. Within 
informed consent, transplant material removal is conditional 
on prior consent of the potential donor, where consent is 
seen as an exercise of both the right to self-determination, 
or an expression of autonomy, and of a property-like right in 
the removed part. Use of transplant material, such as implan-
tation of someone’s body part into a recipient, is conditional 
on the “owner’s” consent to this use.

In an unrestricted version, the body-as-property imagery 
has profound normative consequences (Beyleveld and 
Brownsword 2000; Campbell 1992). It implies, first, free use 
of the body-property. No use of one’s own body can be pro-
hibited, if such a use does not cause harm to others or does 
not violate their rights. In this way, the imagery of the body-
as-property contains the justificatory potential for making 
one’s own bodily material available for transplant on the 
condition of financial gain to the “owner”. Secondly, it guar-
antees exclusive use of the body-property. Within the bounds 
of respect for the rights and protections of others against 
harm, no one is allowed to use the owner’s body without 
her explicit consent which determines the kind, duration and 
scope of that use. Retrieval or use of cadaver body parts is 
permissible on the basis of the explicit informed decision 
of the deceased person during her life, analogous to the dis-
posal of the property by the owner in her last will. Thirdly, 
refusal to allow a use of the body, during the “owner’s” life 
or after his death, does not need special justification. Even 
if refusal to a use of one’s own body by others were to lead 
to their serious losses or harm the “owner” is justified in 
refusing. Someone who refuses to donate a part of his body 
for transplant, even in a case of the potential recipient’s dire 
need and with no serious risks to the “owner”, is in principle 
(with the exception of special relations between donors and 
recipients such as familial ties) beyond moral criticism.

The body-as-property conceptualisation suggests empow-
erment of individuals who are given dominion over their 
bodies. However, it seems to provide little or no ground 
for obligations towards others with regard to their bodies. 

This is because property is defined in terms of rights, which 
allow for derivations of (negative) duties to others and their 
bodies to the extent to which the right-holder’s rights are 
threatened. For example, I must not disfigure your body 
because this would constitute a violation of your property 
or property-like right in your body.

While the unrestricted version of the imagery of the body-
as-property supports individual empowerment, it also has 
important ethical consequences. First, it seems to oppose 
some widely shared beliefs regarding duties of assistance to 
others, as for example the duty to help those who are sick. If 
my body is my property my help to an ill human being—by 
offering her a part of my body for transplant—can be an act 
of compassion or charity, which I am allowed to refuse to 
exercise with regard to this particular individual. My help is 
not (morally) owed her, unless I am specially related to her, 
e.g. emotionally, by family, or in some other way. My offer-
ing of my body part is a quasi-supererogatory act. In order 
to ground a strong (moral) duty of commission to assist the 
sick, the interventions performed on a potential donor’s body 
would have to issue from a different kind of moral basis than 
the right to free disposal of one’s property or quasi-property.

Secondly, the body-as-property imagery presupposes a 
conceptual disconnection of the human body or its parts 
from its “owner” (Leder 1999). It represents a human being 
as if there were two entities instead of one human being: a 
human being and her body. In effect, the imagery allows 
for seeing the human body as an “instrument” that belongs 
to someone. These disconnections may suggest that human 
bodies or their parts are objects like others. Seeing human 
bodies or their parts as objects, can in turn give rise to the 
normative proposals which contradict such widely supported 
ethical standards as the prohibition of the sale of human 
body parts, including one’s own.

The conceptualisation of the human body or its parts as 
an object would also contradict key international regulations 
that prohibit profiting from the human body or its parts. For 
example, Principle 6 of the Declaration of Istanbul provides 
that “Organ trafficking and transplant tourism violate the 
principles of equity, justice and respect for human dignity 
and should be prohibited” (International Summit on Trans-
plant Tourism and Organ Trafficking 2008). According to 
article 21 of the Convention for the Protection of Human 
Rights and Dignity of the Human Being with regard to 
the Application of Biology and Medicine: Convention on 
Human Rights and Biomedicine, 1997 “The human body 
and its parts shall not, as such, give rise to financial gain.” 
(Council of Europe 1997a) and the Explanatory Report to 
the Convention states that financial gain from the human 
body or its parts “for the person from whom they have been 
removed or for a third party” is “an affront to human dignity” 
(131, 2) (Council of Europe 1997b). The Additional Proto-
col to the Convention on Human Rights and Biomedicine 
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concerning Transplantation of Organs and Tissues of Human 
Origin, 2002 states in article 21 that “The human body and 
its parts shall not, as such, give rise to financial gain or com-
parable advantage.” and article 22 provides that “Organ and 
tissue trafficking shall be prohibited.” (Council of Europe 
2002a). The Explanatory Report to this protocol also holds 
that “organs and tissues should not be bought or sold or give 
rise to direct financial gain for the person from whom they 
have been removed for a third party. Nor should the person 
from whom they have been removed, or a third party, gain 
any other advantage whatsoever comparable to a financial 
gain such as benefits in kind or promotion for example” 
(113), and that “Any trade in organs and tissues for direct or 
indirect financial gain … is prohibited” (119) (Council of 
Europe 2002b) (cf. also (Council of Europe 2015)).

Thirdly, the unrestricted version of the imagery of the 
body-as-property excludes an opt out regulatory frame-
work for organ or tissue procurement that permits retrieval 
of cadaver body parts and their use in a transplant if the 
deceased person did not object to the retrieval and use dur-
ing her lifetime. Such frameworks are quite common in 
Europe and elsewhere, and seem to become more widely 
accepted, as the recent examples of Wales and Scotland 
suggest. According to the imagery of the body-as-property, 
such frameworks lack moral legitimacy, even though opt 
out legislations are believed to (moderately) increase the 
numbers of deceased donors (Palmer 2012; Shepherd et al. 
2014). Although acceptance for opt out systems is not as 
wide as the prohibition of financial gain from human bodily 
parts, the body-as-property idea does oppose the legal opt 
out regulations.

The provisions mentioned above clearly limit the rights of 
disposal of one’s own body parts during life or after death. 
They can be interpreted as rejecting the imagery of the body-
as-property or as placing limits on a property right in the 
body. Accordingly, either human beings have a property 
right in their own bodies, which is limited by considerations 
different from harm to others or violation of others’ rights, 
or those individuals have non-property rights in their own 
bodies, and these rights limit acceptable uses of their own 
bodies, not only of the bodies of others. Since the provisions 
mentioned above are supported, among others, by references 
to protection of human dignity, one might speculate that they 
do not endorse the idea of property in one’s own body.

Despite the pervasiveness of the thinking about the 
human body as property, whether literally or metaphori-
cally, there are serious reasons that speak against such con-
ceptualisation. First, although found in so many cultures, 
property is a highly conventional idea. The institution of 
property regulates uses and allocation of goods when the 
potential demand for them exceeds supply. The institu-
tion of property is heterogeneous and multifaceted. What 
can be owned depends on often contingent particularities 

of social and political arrangements rather than on “the 
nature of things”. Historically, various kinds of entities 
were owned, including human beings in social systems 
based on slavery (Harris 1996). The specific forms and 
limits of property depend crucially on the particularities 
of normative systems to which they belong (Ypi 2011). 
In order to own something—as opposed to holding it or 
having physical control over it—one needs to live in a 
complex of normative relations to others and, perhaps, 
things. To say that something is mine, I must have a right 
to control it and to control others’ access to and use of it. 
Depending on the kind of object, ownership is composed 
of various “bundles of rights” and subject to different lim-
its on their exercise (Honoré 1961), e.g. chattel property, 
real estate, or intellectual property. If therefore the human 
body or its parts are property it is the result of a collective 
decision of a society rather than a natural state of affairs, 
as libertarians seem to believe (Nozick 1974). Human bod-
ies can be owned if societies, by means of their social and 
legal arrangements, choose to view them as such.

Secondly, such a decision not only contradicts the moral 
judgments articulated in the regulations mentioned above, 
but is also philosophically inadequate because it makes 
it difficult to make sense of the relation between human 
beings and their bodies. If human beings own their bodies 
it is not clear who or what these beings are. The imagery 
of the body-as-property suggests that human beings are 
somehow prior to or existentially independent of the 
property-rights they have in their bodies (Cohen 1995). 
Accordingly, the relationship between a human being and 
her body looks contingent in a way akin to the way in 
which the Cartesian soul or mind inhabits the human body. 
On this view, the human body is one among many possible 
material realisations of the human being. Thus, the body-
as-property view implies that it is possible for a human 
being to survive qua a human being in a non-human body 
or perhaps without a body at all. While this idea is not 
self-contradictory—disembodied persons, ghosts, demons, 
and gods populate many folklores and, ironically, signifi-
cant and prominent philosophical literature—it is highly 
questionable when applied to humans: What is human 
about a human being without a human body?

Since property is a highly conventional institution and 
the relation between a human being and his body is not 
contingent in the way in which the relation between an 
owner and the object owned is, the conceptualisation of 
the relationship between a human being and his body in 
terms of property is not as straightforward or elementary 
as the imagery of the body-as-owned may suggest. The 
imagery presents the relation as conventional and contin-
gent, and so it is a questionable foundation for an adequate 
normative view.
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The human being and the human body

A particularly helpful insight into the non-contingent 
nature of the relation between a human being and her body 
is provided by the phenomenological distinction between 
a body (Körper) and the lived body (Leib) (Husserl 1970). 
It acknowledges the centrality of the body in human expe-
rience not only from the perspective of the uses one can 
make of one’s own body but in particular from the point of 
view of the role it plays in individual experience and iden-
tity (Hanna and Thompson 2003). The concept of the lived 
body exposes the obvious fact that to the extent to which 
the biological structure of the human organism determines 
the ways in which human beings interact with the natural 
and social environments, the human body is an indispensa-
ble and constitutive component of every such being.

Humans communicate with their environment and with 
one another through bodily or sense perception. Their 
identity and sense of identity are constituted by percep-
tions of what is not them (the environment) and of their 
own bodies (e.g. interoception and proprioception). They 
are what they are as the outcome of interactions between 
their living bodies and the environment and as the active 
unit of those interactions which single out a particular 
body as an individual (Merleau-Ponty 1962). Human exis-
tential experiences (like suffering, fear, joy, love) are also 
inseparable from human embodiment (Heidegger et al. 
2010).

The experiential centrality of the human body in human 
identity formation indicates a non-contingent nature of the 
relationship between a human being and its body in that 
the body is necessary for the formation of identity of a 
human being qua human being and as a particular human 
being. One might interpret this necessity causally and say 
that the functions of a living human body cause species 
identity and the identity of an individual member of that 
species. This view, however, implies a duality between a 
particular being and its bodily “basis”. While this view 
could see the relationship between a human being and 
its body as non-contingent, it would also imply an unac-
ceptable thesis, according to which there are two entities 
involved in the existence of a human being: a living body 
(the cause) and its effect, the human being itself.

A more preferable interpretation of the non-contin-
gent role of the body in both the species and individual 
identity of a human being is numerical identity. A liv-
ing human body is necessary for the identity of a human 
being because a particular human being (an individual 
member of Homo sapiens) is strictly numerically identical 
with a particular living human body (van Inwagen 1980; 
Snowdon 1990; Olson 1997; Blatti and Snowdon 2016). 
The biological processes within that body, which are 

determined by the biological makeup of the Homo sapiens 
(species identity), sustain the experiences and interactions 
between that human being, its environment and itself, and 
in this way they play a central role in the emergence of the 
unique identity of a particular human being. During stand-
ard biological development, a particular human being, 
identical with a particular living human body, matures 
into a being who, due to her psychological capacities and 
interactions with others, functions as a human person or an 
active member of a moral community. Illness, infirmity or 
senescence can change the social status of a human being 
as a person but they do not change her identity as a human 
being. Therefore, there can exist human beings who are not 
human persons yet (such as human foetuses) and human 
beings who ceased to be human persons (such as those in 
a persistent vegetative state). There also exist dead human 
bodies which are not human persons any more.

The identification of a human being with his or her liv-
ing body does not preclude some changes in the make-up of 
a particular human being. It is possible for a human being 
to have a body part added or detached without question-
ing that individual’s continuity as a particular human being. 
Growth, especially at the earlier stages of ontogeny, is a 
natural process during which new body parts are formed; 
replacement of skin cells, loss of hair or nails, are standard, 
although not particularly significant, natural processes dur-
ing which human beings change without losing their identity 
or integrity. Thus, a human being can maintain their identity 
and integrity when injured or mutilated in an accident or 
assault, when a body part is removed (e.g. for transplant) or 
when subjected to an intervention such as body modifica-
tion or treatment (e.g. implantation of a body part surgically 
removed from another human being). The identity of a par-
ticular human being with their living human body does not 
imply that they remain totally unchanged throughout their 
entire life. Quite the reverse: no change at all would imply 
no life.

A human being is a living human body, which, as the 
result of normal biological development, usually becomes a 
person. Human bodies are not objects that mediate between 
human beings and their environment. Nor are human bod-
ies Cartesian “containers” inhabited by beings who could 
reside in different containers or be transferred into differ-
ent bodies, as the majority of the most influential work on 
personal identity assumes in various discussions of thought 
experiments involving transfers of the contents of the mind, 
such as uploads into computers (Strawson 1959; Shoemaker 
1970; Nozick 1981; Parfit 1984; Noonan 1989; Unger 1990). 
Human beings and human persons with their unique identi-
ties are necessarily realised in the bodies of the Homo sapi-
ens species. If a being could exist in a realisation signifi-
cantly different from the body of the species Homo sapiens 
it would not be a human being (Williams 1973). Differently 
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put, a human being without a human body is a non-entity 
(van Inwagen 1997).

From the experiential and ethical points of view, a living 
human body cannot therefore be viewed as an object like any 
other, and so as a candidate for property. Its special status 
is owed not to its association with or connection to a per-
son, who happens to inhabit or own it, but to its constitutive 
role in the make-up of a human being and, consequently, of 
a human person i.e. for a sufficiently mature human being 
(Ricœur 1992; Mackenzie 2001). To ignore the living human 
body in conceptualisations of human beings, or to see it 
as an object singled out merely by its inseparability from 
a person rather than by its identity with a human being, is 
at best to ignore what makes a human being, and a human 
person, human.

The identity view provides a framework for more intui-
tive justifications of important ethical norms than the body-
as-property view. In the present context, of special signifi-
cance are prohibitions such as those against injury, coercion, 
enslavement, and murder. They are not to be seen as protec-
tions against assaults on someone’s property or quasi-prop-
erty (their body), with no harm to the owner; nor are they 
to be viewed as assaults on persons who are in no special or 
non-contingent way interfered with by such actions. From 
the perspective of their nature, injury, coercion, enslave-
ment, and murder are to be seen, first, as exactly what they 
are: attacks on individual human beings, not on someone’s 
property or quasi-property; as violations of rights of indi-
viduals (or personal rights legally understood), not as viola-
tions of rights in property. Secondly, the seriousness of such 
assaults lies in the fact that they damage the very entity and 
existence of human beings.

In parallel to the change of perspective on injury, coer-
cion, enslavement, and murder, the identity view encour-
ages an alternative picture of illness, disability, infirmity, 
and death. As before, they are not to be understood as mal-
functions, damages to or destructions of anyone’s prop-
erty, without immediate harm to the owner; nor as attacks 
on persons, who cannot be in any special way affected by 
such irregularities regarding their bodies. From the point of 
view of their nature, illness, disability, infirmity, and death 
are harm to human beings with their beliefs, desires, and 
value commitments. Illness, disability, and infirmity affect 
human beings in the most intimate ways. As literature on 
illness, disease, disability, infirmity, suffering, and pain, 
shows, they can transform human beings (psychologically 
and, occasionally, physically), in fundamental ways (Sacks 
2006; Sontag 1990; Toombs and Kay 1992; Svenaeus 2011). 
They can modify an individual’s perception of reality and 
self-perception, rearrange their priorities and sensitivities, 
and various other aspects of their individuality as a human 
being. (Death changes and destroys a human being most 
radically and irrevocably into a corpse.) When these changes 

and modifications are experienced as evils, as they typically 
are, it is not only because they are inconveniences of some 
size or gravity but because they are threats to the very exist-
ence and identity of a human individual. They are at best 
disruptions of the continuity of the affairs of an individual, 
and at worst their annihilation. It is because of the most 
intimate relationship between a human being and their body 
that such assaults on the body as illness, disability, infirmity, 
and death can be evils.

The identity view sketched above presents the relation-
ship between a human being and their living body as non-
trivial and non-contingent. It also allows for an interpreta-
tion of harm caused by illness or disability as sufficiently 
serious to invite moral response in the form of assistance. 
Depending on the nature of the harm and the abilities of 
those who recognise it in a particular case, assistance can 
take various forms. It can be psychological support, medical 
treatment, or—as it is the case in transplants—transfer of a 
body part from one human being into the body of another 
human being. Since on the identity view such a transfer is 
not a transfer of property or quasi-property, it reconceptual-
ises the ethics of transplants.

An alternative perspective on the ethics 
of transplant medicine

Once one rejects the distinction between a human being 
and her owned body in favour of appreciation of human 
embodiment, the imagery of transplant medicine changes 
dramatically. This change of the very ethical paradigm of 
transplant medicine becomes visible from the perspective 
of the four difficulties that are generated by the imagery of 
body-as-property and which were discussed earlier in the 
first section.

First, the substitution of the conceptualisation of body-
as-property by the identity view blocks proposals for per-
missibility of sale of a human body or its parts by abandon-
ing the conceptual space which allows for sale talk. Once a 
living human body is seen as identical with human being, 
the decision concerning her body or its parts is a decision 
made by that being about herself, not about an object which 
is different from her. In this way, proposals to permit com-
merce in human bodies or body parts lack a key concep-
tual resource. The human body is not even a candidate for 
something that can be owned. Accordingly, even though its 
parts can be transferred from one human being to another, 
it is not a possible unit of property transfers. Objectifica-
tion, commodification or commercialisation of the human 
body or its parts become conceptually impossible because 
human bodies are not conceptually separate from human 
beings with their rights. The decision maker with her indi-
vidual or personal rights is not split into two entities, one of 
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which is a transferable object of property rights that pertain 
to the other.

Secondly, the conceptualisation of the human body as 
identical with a human being changes the semantics of trans-
plant ethics, and so it transforms its normative framework. In 
the vocabulary of body-as-property, a decision to donate or 
give a body part for transplant is an exercise of a property or 
property-like right. In the account of the identity of human 
beings and their bodies, a decision to allow others to remove 
a body part in order for it to be transferred into someone else 
is an exercise of a personal right such as, among others, the 
right to self-determination or privacy. Obviously, personal 
rights are exercised during their holders’ lives. What is being 
decided upon by exercises of those rights, can, however, 
materialise during the lives of their holders (“live donation”) 
or after their death (“posthumous donation”). The key differ-
ence between someone’s decision to permit removal of his 
body part and its transfer into someone else during his life 
(“live donation”) and his decision to permit such a removal 
and transfer after his death (“posthumous donation”) lies in 
the timing of execution of what has been decided upon. In 
the case of the so-called live donation it occurs while the 
donor is still a person, whereas in the case of the so-called 
posthumous donation the transfer takes place at the time 
when the donor is not a person any more. In this respect the 
exercise of a personal right does not differ fundamentally 
from exercise of property- or property-like rights. However, 
the nature of the right exercised in such decisions differs 
fundamentally from the nature of a property- or property-
like right.

Since on the identity view bodies or their parts cannot 
be property, the moral nature of transplants is reconceived. 
Decisions to transfer one’s own body part into someone 
else in need are not to be seen as acts of giving. Instead, 
they should be seen as sharing in the misfortune of another 
person. Sharing in someone else’s misfortune is an act of 
beneficence which arises from recognition of that individu-
al’s actual or future need and from the current caring about 
them. The result of that concern may be a decision to con-
sent to transfer of one’s own body part into someone else 
during the decision maker’s life or after their death. The 
transfer is not understood as an act of giving a body part but 
as a result of a decision to initiate an interaction with oth-
ers, some of whom are assisted during the decision maker’s 
life and others after his death. The interaction begins in the 
present but its results may occur after the decision maker’s 
death, analogously to the consequences of making promises 
which are directed towards the future. From an ethical point 
of view, transplant is therefore not a transfer of an owned 
body part from the donor to its recipient or sharing that part 
with the recipient—as some valuable un-orthodox views of 
transplants propose (Sharp 2016)—but a vehicle or vector of 
a person’s sharing in the lives of the parties to the transfer 

of bodily material. A decision to transfer one’s own body 
part into someone else’s body is therefore an exercise of an 
individual or personal right by personal engagement with 
the other human being.

Sharing in another’s life is a sequence of events. The deci-
sion to transfer a body part from one human being to another 
is the first event in the sequence, whereas the transfer itself 
may be a part of that sequence or not. In contrast with the 
standard idea of gift-giving, sharing in someone else’s mis-
fortune is not an event but a time-extended process. In the 
case of the decision to transfer a bodily part during the ben-
efactor’s life it usually continues (or is intended to continue) 
after the transfer of the bodily part, which makes it akin 
to the classical anthropological accounts of gift-giving. In 
many societies transfers are forms of an on-going process of 
involvement and communication building and maintenance, 
which are embedded in society’s life, rather than merely an 
act of exchange for (material or of other nature) profit per-
formed by isolated and self-sufficient individuals (Mauss 
1990; Lévi-Strauss 1969). In the case of the decision to 
transfer a body part after the benefactor’s death, the process 
of sharing in others’ misfortunes is taking place during his 
life.

The identity approach is not only more adequate anthro-
pologically than the gift-giving imagery but it can also sup-
port a more plausible view of the ethics of organ transplant 
by being adapted to the nature of human social interac-
tions. The current standards, which require that benefac-
tors (or their surviving relatives) and beneficiaries remain 
anonymous to each other unless medically necessary (World 
Health Organization 2010, Principle 11; Council of Europe 
2002a, art. 23), prevent actual social interaction between 
the beneficiary and the benefactor. By seeing transplant 
as a one-time event, they are not responsive to the need of 
(continuation of) the social relation between the benefactor 
and the beneficiary. This need, however, becomes prominent 
when surviving family members of the benefactor ponder 
the future of the organ removed from a deceased loved one 
or when beneficiaries inquire about their benefactors. By 
contrast, transplant ethics based on sharing in another per-
son’s misfortune recognises this need because it sees transfer 
of a body part as a time-extended process with its normal 
stages and succession of events, which require suitable con-
clusion on psychological, social, and moral levels. Within 
appropriate limits and safeguards, an ethics of transplant 
medicine based on the identity view makes non-anonymity 
of benefactors and beneficiaries in some cases permissible. 
Such an ethics can help reduce the “tyranny of the gift” 
(Fox and Swazey 1992) to the extent to which it stems from 
the absence of social interaction between benefactors and 
beneficiaries.

Thirdly, since the identity view understands decisions to 
transfer one’s own body parts as exercises of personal rights 
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with regard to oneself, consent to bodily material removal 
and transfer appears in a new light. To the extent to which 
individuals are rights holders, decisions to donate made 
by living human beings are indispensable for legitimate 
removal of transplant material from them. The decision to 
donate is a precondition of removal at least as strongly as in 
the body-as-property account. A fundamental change occurs 
however as regards the nature of such consent, because a 
different kind of right (i.e. a personal right) is involved, and 
so its legitimising role and scope is different. Consequently, 
the regulatory framework based on the identity approach to 
consent to bodily material removal and transfer might need 
to be changed.

On the identity view, removal of a bodily part from a 
living person without explicit consent of the potential ben-
efactor is unacceptable as long as it is assumed that human 
beings have liberty rights, including the right to self-deter-
mination. Since on this approach, a deceased human being is 
not a person any more, retrieval of bodily parts from human 
cadavers without consent of the dead individual obtained 
during her life can be legitimate. It does not violate the per-
sonal rights of that person because she is non-existent now. 
Of course, as suggested by the earlier discussion of live and 
posthumous removal and transfer of bodily material, other 
issues can emerge, and they can limit the form or range of 
use of a dead human body. Taking care of her posthumous 
interests (Feinberg 1993; Pitcher 1993; Wilkinson 2011, 
Chap. 3 & 4), a deceased human being could have decided 
during her life that no part of her corpse be removed for the 
purpose of transplant or for any other goal, or she could 
express special wishes concerning post mortem uses of her 
dead body (e.g. for research purposes). Members of her fam-
ily may have familial concerns regarding the disposal of her 
dead body; state interests might also be involved, etc. How-
ever, retrieval of transplant material from a human corpse 
does not in principle require the deceased person’s approval 
during her lifetime unless and until she had made rightful 
decisions regarding her dead body. To the extent to which 
there are no serious reasons that demand prior explicit deci-
sions regarding the use of someone’s body after her death 
(such as posthumous interests, rights and entitlements of the 
living others, or interests of the state), the reconceptualiza-
tion offered above permits opt out regulatory frameworks for 
retrieval of cadaveric transplant material without rejecting 
the alternative of opt in frameworks.

The fact that a dead human body is not a person any more 
does not necessarily imply that anyone who happens to phys-
ically control that body earns property rights in it. Death of a 
human being does not, of itself, turn the remaining body into 
potential or actual property. Its status seems to escape the 
distinction between things and persons, and various norma-
tive restrictions and requirements can apply to the surviv-
ing members of a society with reference to the handling of 

that dead body. Apart from carrying out decisions made by 
the deceased during his life, the entitlements of surviving 
relatives or state interests etc., we can see a dead body as a 
symbol or a memento of the deceased. From this perspec-
tive, various restrictions can govern what can be done to or 
with it, as for example those relating to the memory of the 
person who passed away, the feelings and reminiscences of 
those left behind, mourning etc. In the manner in which a 
person’s fame during life commands respect and protection 
by the living, the public remembrance of a deceased person 
may be an object of decisions of both the dead human being 
during his life and by those remaining behind after that per-
son’s death.

Fourth, unlike the body-as-property view, the identity 
approach suggests that refusal to offer parts of one’s own 
body for transplant involves a prima facie moral obligation 
to justify the decision. Since the existence and identity of 
a human being depends on others (Ruddick 1989; Kittay 
1999; MacIntyre 1999), human beings have a prima facie 
moral duty to support others or helpfully share in their mis-
fortunes. The obligation can be supported by, among oth-
ers, compassion, empathy, or reciprocity. Its strength and 
the extent of provision required can vary, depending on the 
emotional proximity of the potential beneficiary of a bodily 
transfer to the prospective benefactor, or the health status of 
the prospective beneficiary and the urgency of their need, 
in the case of removal of a body part from a living human 
being. The prima facie moral obligation to make one’s bod-
ily material available for removal and transfer into the body 
of a person in need of treatment can be stronger in the case 
of close relatives and weaker vis-à-vis strangers. Human 
societies recognise that their members ought to bear certain 
burdens for the sake of their loved ones. The strength of 
the moral obligation to justify refusal can also depend on 
how large a burden the potential benefactor would have to 
accept to share in another person’s misfortune. In the case 
of retrieval and transfer of bodily parts after the benefactor’s 
death, the burden does not exist, and so refusal of consent 
to posthumous retrieval and transfer would usually require 
relatively strong reasons (of moral, religious, or emotional 
nature). If, however, removal of transplant material implied 
significant burden to the potential benefactor, as it is pos-
sible in the case of some transplants from living benefactors, 
refusal would require little or no justification.

Conclusion

It has been argued that the gift-giving metaphor associated 
with transplant ethics, albeit helpful in many respects, is 
based on the perception of the human body as an object of 
more or less exclusive control, which is akin to property. 
One of the consequences of such conceptualisation of the 
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human body is that it opens the possibility of, or perhaps 
encourages, objectification, commodification and commer-
cialisation of the human body and its parts. In the field of 
transplant medicine, it supports proposals to introduce trade 
in human body parts, which contradicts widely held moral 
beliefs and national and international regulations. The view 
of the human body as property is philosophically inadequate 
to the extent to which it is based on a questionable view of 
the human being; it is also anthropologically flawed, as it 
does not recognise the importance of exchanges which are 
not for gain. A more acceptable view of the relationship 
between the human being and the human body relies on the 
concept of identity. Although full development of such a 
view requires further studies (some of which are already 
available in the literature), it is clear that such a view can 
help block the idea of property-like rights in the human 
body, and so it contains conceptual resources to forestall 
objectification, commodification and commercialisation of 
the human body or its parts.

In the field of transplant medicine such a construal can 
discourage proposals for bodily exchanges for profit, without 
surrendering the ideals of selflessness, caring and solidarity. 
It offers intuitively more adequate approaches to transplant 
medicine and its ethics by viewing transplants as part of 
a larger project of solidarity grounded in sharing in each 
other’s lives. By providing a conceptual framework for opt 
out regulatory solutions regarding transplant material pro-
curement, the identity view can also potentially increase the 
number of lives saved.
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