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Abstract

This paper argues that ‘dirty hands’ (DH) scenarios, where an agent is forced to do
wrong in order to do right, are conceptually coherent. The charge of incoherence is
a widespread and common criticism made by deontologists and consequentialists
alike. They argue that DH theorists erroneously assume the existence of real moral
dilemmas and then compound this error by claiming that it is possible to engage in
justified moral wrongdoing. However, such critics argue that there are only prima
facie moral dilemmas and hence it is not only irrational and obtuse to argue for DH
scenarios, but also undermines our search for sound moral judgments in very diffi-
cult situations. Given the gravity of these charges, surprisingly little has been written
in defence of DH as a coherent and necessary part of our moral vocabulary. If there
can be no successful defence of the possibility of DH, then all talk of such scenarios
become futile. This paper responds to two influential and what initially appear to be
strongly plausible arguments used by critics of DH. I call these the ‘Arguments from
Deontic Logic’ and the ‘All-Things-Considered Argument’. I present three responses
which seek to raise serious doubts about their efficacy. I then support the possibility
of DH by exploring what we can learn about our moral reality from the moral emo-
tion of ‘tragic remorse’. This approach endorses the role of emotions in determining
moral knowledge. It also rejects the view that ethical theories ought to dismiss DH
experiences as incoherent in favour of questionable theoretical a priori assumptions,
which seek a reductionist account of our moral reality.
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Is a ‘dirty hands’ (DH) scenario conceptually possible or, as critics argue, an inco-
herent notion that merely adds further confusion to those already perplexing cases
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of apparent moral dilemmas?' If DH scenarios are indeed conceptually impossible,
then all extant discussions of their sui generis properties and their place in our moral
vocabulary are at best redundant. Asking whether we ought to punish those with DH
would be as pointless as searching for the properties of square circles or seeking to
list the habits of married bachelors. Moreover, mistakenly advocating for the pos-
sibility of DH would not simply be an inconsequential conceptual error. To wrongly
maintain that it is possible to engage in a form of justified wrongdoing, to advocate
the possibility of doing wrong in order to do right, can and will be used as moral
cover to excuse a plethora of immoral and evil actions while claiming that they were
necessary, unavoidable, and honorable. So, for those who argue for the existence of
DH scenarios it is necessary to successfully respond to charges of incoherence.

1 The Project and Strategy

I have argued elsewhere that DH scenarios are an inescapable and essential part of our
moral reality (de Wijze 1994, 1996, 2003, 2005, 2012, 2013, 2018). By ‘moral reality’,
I mean the complex and entire experience of our moral lives—the choices made, the
moral emotions felt, the sense of one’s own goodness and integrity, the special norma-
tive demands of our social roles, the pull of different moral imperatives from personal
duties to universal consequentialist and deontological obligations. This moral reality
is reflected in our moral phenomenology—our moral intuitions and emotions—and
this phenomenology must play a role in properly understanding it. I reject the charge
that talk of DH is conceptually incoherent. This paper seeks to outline two arguments
against the conceptual possibility of DH and offer three responses. My aim here is to
consolidate and extend a number of arguments scattered throughout the recent litera-
ture on DH, which have not been systematically brought together as a comprehensive
defence of this unique feature of our moral reality.

This is not a straightforward task since the charges of incoherence by critics rely
on wider views about ethics in general. So, the argumentative battleground, so to
speak, is less about the details of DH scenarios themselves and more about what
any moral theory can allow and must achieve. In short, those who dismiss DH as
incoherent do so because they reject any ethical view that claims it is possible to
experience unavoidable and morally justified wrongdoing. An efficient and coherent
moral theory precludes this possibility. The widespread phenomenology that contra-
dicts this is based, so they argue, on a false and primitive understanding of morality,
which fails to recognize the deeper conceptual and logical constraints on any effica-
cious ethical theory.

The strategy of this paper is to set out the two main arguments explicitly used
by critics of DH (or who may simply assume them in the background) and offer

! Throughout this paper I use the terms ‘moral conflict’ and ‘moral dilemmas’ interchangeably. Some
moral theorists define moral dilemmas as special cases of moral conflict, those where there is no clear
action-guiding option based on moral reasons alone. See Sinnott-Armstrong 1988: 39-70. However, this
distinction is of no importance for the arguments in this paper.
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three responses. I will not be able to give definitive knock-down arguments against
my opponents, but I do seek to at least to raise reasonable doubts. I hope to per-
suade critics that there is a need for modesty in claiming that unavoidable justified
moral wrongdoing is incoherent and ipso facto so is their rejection of DH on these
grounds. These debates have long occupied moral theorists especially when argu-
ing about the possibility of moral dilemmas, whether there is a pluralism of values,
how to best to conceptualize ‘values’, ‘reasons’, ‘agents’, and much more besides. I
will be helping myself to what I take to be the best arguments, both for and against
dilemmas, in the literature. My own contribution is to argue that if we acknowledge
that the disagreement about moral dilemmas and all-things-considered moral judg-
ments are inconclusive and essentially contested at the theoretical level, we should
be open to a tie-breaker argument, namely that rich literary and lived experiences
strongly support the view that we ought to accept the possibility of justified wrong-
doing (or unavoidable moral wrongdoing or moral failure) which results in a moral
remainder of some sort. DH scenarios are just these kinds of situations where there
are specific conditions for a particular kind of moral staining, that is a dirty expe-
rience, even though the action which has been performed is morally justified. In
short, our intuitions and moral emotions which arise in such situations provide a
strong reason to reject the argument that DH scenarios are incoherent, despite there
being no agreement among moral theorists concerning two core conceptual issues:
the existence of real or genuine moral conflicts and the preeminence of all-things-
considered judgments.

2 Paper Structure and Argument

I begin the paper (Sect. 1) by disambiguating two common ways of understanding
the origins of DH scenarios. There is confusion among supporters and critics of DH
scenarios who, since the publication of Michael Walzer’s seminal article “Political
Action: The Problem of Dirty Hands” (Walzer 1973: 160-180), disagree about what
exactly constitutes cases of DH and how they arise as part of our moral experiences.
This results from a reductionist error that leads to an incorrect understanding of the
concept itself and causes unnecessary confusion when arguing against the critics
of DH. So, I want to ensure in this defence of DH scenarios that there is a better
understanding of the two different ways of setting out this concept. I call them the
‘Walzerian’ and ‘Machiavellian’ interpretations, which while different nevertheless
share in common what is essential to all DH scenarios. Each view, with its own
philosophical background and specific focus, educes different reasons for why DH
situations arise, why they are morally significant, and why they are unavoidable, but
share the fundamental assumption that such a concept is neither a contradiction nor
incoherent.

In Sect. 2, I set out the three jointly necessary and sufficient conditions that are
entailed by the concept of DH. Here I stipulate that, firstly, such scenarios are cases
of genuine moral dilemmas and that, secondly, in such circumstances some deci-
sions on how to act, given the ‘all-things-considered’ judgment, will result in the
violation of some moral value or principle. The third stipulation is that the dirt in
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DH scenarios arises from the obligation to carry out an ‘impossible ought” which
results in the morally justified action which seriously mistreats persons. Victims of
DH actions have a legitimate complaint that they have been treated immorally, their
trust, integrity, and status as ends in themselves violated, dishonoured, and betrayed.

Section 3 examines sets out the two most common and influential arguments
against the coherence of DH. I refer to them as the ‘Arguments from Deontic Logic’
(ADL) and the ‘All-Things-Considered Argument’ (ATC), each of which has much
initial plausibility and are the primary reasons for why DH faces widespread oppo-
sition from contemporary moral theorists. These arguments are not directed spe-
cifically at DH but rather argue that to claim there are genuine moral dilemmas is
incoherent. However, since DH scenarios necessarily presuppose the existence of
genuine moral dilemmas, the ADL and ATC arguments consequently indirectly
reject the conceptual possibility of DH scenarios.

Section 4 offers three responses to the charges of incoherence. The first responds
to ADL by reiterating some extant arguments in the moral dilemma debate. My
aim here to raise reasonable doubt among those who think that moral dilemmas are
impossible by questioning the assumed correctness of deeper assumptions underly-
ing these arguments. The strategy is to persuade my opponents that there is a rea-
sonable case to bracket the claim that there are no genuine moral dilemmas, and
then attend to other arguments in favour of DH. It may be the case that DH ought to
be accepted as a coherent moral phenomenon given a wider understanding of how
DH scenarios might explain our moral phenomenology combined with theoretical
arguments supporting their coherence. What I am seeking is a broader coherence
between certain theoretical arguments for DH scenarios and our practical moral
experiences on the ground incorporating other notions such as moral emotions, pun-
ishment theory and so on.

The second response focuses on showing why ATC is also vulnerable given its
starting assumptions about the nature of values, persons, and actions. Again, the
focus here is to show why any confidence in the ATC argument needs to be tenta-
tive since, as I will argue, moral theory is not merely, or even primarily, focused on
action guiding information, and this is especially so in situations of genuine moral
dilemmas. The third, and final, response to those who claim that talk of DH is inco-
herent offers the evidence of our moral emotions, specifically ‘tragic remorse’* as
evidence that such scenarios exist. The dismissal of moral emotions as a legitimate
argument for the existence of DH is based on a particular and much contested view
of how we best obtain knowledge of our moral reality. DH provoke a special kind
of moral emotion that fits with our strong intuitions about our moral reality, one
that acknowledges their authenticity and strongly questions the viability of dismiss-
ing such moral phenomena. While DH scenarios are widely represented, discussed,
and taken seriously in literature, popular culture, political tracts, historical writings,
films and TV dramas, they have been given short shrift by most contemporary moral
theorists. This suggests that, at least prima facie, contemporary moral philosophers
may be failing to notice something of great importance to our moral lives of which

2 For a definition of this term and its comparison with remorse, agent-regret and regret, see de Wijze
(2005).
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other disciplines are cognizant. If my responses to critics of DH are credible, then
we need to continue refining our understanding of the DH phenomenon and explore
its wider implications for a range of political, psychological, and moral issues.With-
out a clear account of DH scenarios and their moral implications, we lose our ability
to describe this unique aspect of our moral experience and, instead, respond in inap-
propriate and damaging ways to these difficult and unavoidable situations of moral
conflict.

3 DH—Two Models

The recent plethora of papers concerning the notion of DH can be traced back to
Michael Walzer’s seminal article ‘Political Action: The Problem of Dirty Hands’
(Walzer 1973). His paper posed a direct challenge to the orthodoxy in contemporary
moral theory on how to respond to moral dilemmas in public life. Walzer’s central
claim, that we can do wrong to do right, highlights the paradoxical nature® of DH
and argues that it is an important part of our moral reality, one that strongly and
properly resonates with our moral intuitions. While Walzer’s discussion of DH uses
contemporary hypothetical political problems in a democratic state under the rule
of law, this moral problem can be traced back to antiquity.* While Walzer’s account
of DH has become the focus of much recent commentary (it is seen as the paradigm
formulation of this problem?), it represents a particular strand of theorizing on this
concept that fits with recent concerns within contemporary moral theory. However,
another important way of thinking about the problem focuses on the tension between
delivering public goods or benefits while maintaining individual moral virtue.® This
latter formulation of the DH problem arises primarily as a political problem, one
that suggests that political action needs to be assessed by a different ethic or moral
code and for political agents to adhere to a different set of moral virtues.’

3 Quine’s ‘paradoxes of antinomy’, where ‘two chains of argument lead to contradictory results, each of
which seems to be well supported’ captures the problem we face here. We ‘seemingly cannot give up on
either side’. (Smilansky 2007: 4.).

* For an excellent and comprehensive account of the history of the DH problem and the different
responses from Antiquity to the Enlightenment see Parrish (2007). St Paul in Romans 3.8 firmly rejected
the justifiability of DH type scenarios, where he insists that it is never permissible to do evil so that
good may come of it. This is known as the ‘Pauline Principle.” However, this view was later challenged
most famously by Machiavelli, who claimed that success in politics requires the abandonment of a per-
sonal morality of salvation for what Max Weber calls an ‘ethic of responsibility.” See Machiavelli (1950),
Weber (1958).

5 See Thompson (1987: 13) who explicitly makes this claim. But more generally, Walzer’s ideas from
his 1973 article are widely invoked by those working in disciplines outside of political philosophy as the
definitive account of DH.

% This exclusive focus on Walzer’s account of DH as the paradigm expression has led to confused criti-
cisms of this concept. See, for example, Aronovitch (2021: 74-76) where he insists that the views of
Machiavelli and Max Weber are not part of what we understand by the problem of DH.

7 Machiavelli famously raises the need for political virtues suited to political life. For contemporary
views, which argue that ‘ruthlessness’ and ‘toughness’ are special and necessary political virtues, see
Nagel (1978) and Galston (1991). Also see Swaine (2013) for a recent discussion on the importance of
moral character for political leaders.
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So, we find in the contemporary literature different explanations for DH scenar-
10s. The first version, the Walzerian Model, asserts that DH scenarios arise when
there is an unavoidable clash between incompossible moral obligations arising from
competing approaches to moral theorizing. While deontological reasoning focuses
on an agent’s adherence to fundamental moral principles, which are based on reason
or revelation, consequentialists look to the effects of possible actions in maximizing
a particular non-moral good such as utility or happiness.® Deontologists evaluate the
motivations and intentions of agents, while consequentialists seek to justify actions
by determining what is necessary to achieve a desired end-state. Since all complex
moral judgments typically combine both deontological and consequentialist consid-
erations, there is potential for a serious conflict to arise between them.” Walzer’s
argument that a politician may face a situation where ‘exactly the right thing to do
in utilitarian terms’ leaves ‘the man who does it guilty of a moral wrong’ (Walzer
1973: 161) sums up this inherent instability when consequentialist and deontologi-
cal considerations’ part ways. Nevertheless, those who reject the possibility of DH
scenarios frequently do so from either an absolutist form of their preferred approach,
or argue for a threshold deontology of some kind, one that establishes the right
action without a moral remainder.'® Given this, Walzer’s claim that it is possible and
sometimes necessary to do wrong to do right, is deemed incoherent and based on a
serious error in moral reasoning.

The second version of DH, the Machiavellian Model, focuses on the problem of
achieving laudable and noble ends when this requires using immoral means and, in
the process, the loss of moral virtue.!! It has been long recognized that achieving
a desired end-state often requires engaging in practices and actions that are mor-
ally dubious or even reprehensible. Nowhere is this more so than in the domain of
politics when seeking to bring about justice, peace, and other social benefits for
the society. Human vice abounds and the actions and projects of evil persons give
rise to unavoidable situations that compel the use of morally problematic actions to
counter them. Hence, the problem of DH has been characterized as the ‘ends/means’
problem in politics. This view differs from the Walzerian approach in that it is not
primarily about means and ends if this is interpreted as merely a clash between

8 Consequentialist could seek to maximise several non-moral goods rather than focus on just one that
takes precedence over all others. See Sinnott-Armstrong 2015 ‘Consequentialism’ Sect. 3 for greater
detail on the difference between hedonistic and pluralistic consequentialisms.

° 1 agree with Rawls’ view that ethical doctrines ‘worth our attention’ must consider both deontic princi-
ples and the consequences of actions. ‘One which did not would simply be irrational, crazy.” See Rawls
(1971: 30).

10" A major problem with this moderation of the deontological position is that it ultimately collapses into
a form of consequentialism where fundamental deontological principles, such as respect for persons, can
be ultimately outweighed like any other principle within a consequentialist moral framework. See Alex-
ander (2000) and Johnson (2020).

1 Probably the most influential accounts of this position have been Machiavelli (1950) and Weber
(1958). But influential contemporary DH theorists such as Hampshire (1978, 1983, 1989, 1999), Hollis
(1982), Thompson (1987), and Williams (1981) characterize DH scenarios in these terms.
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deontological and consequential moral reasoning. As Niebuhr and Hampshire point
out,'? this political dilemma is unavoidable since human social relations in general,
but particularly in large societies, are more or less in a permanent state of conflict.
Consequently, effective and successful politics that strives for social justice, peace
and security, will sometimes leave a politician facing a tragic clash between her per-
sonal and political moralities.'* Those who take on such political obligations, to use
a religious metaphor, endanger the salvation of their souls in order to benefit the
people they serve (Weber 1958: 126). “To be a good man according to God is one
thing; to be a good man according to men is quite another (Huxley 1994: 148).!4
Successful politicians face the burden of being ‘suffering servants’ or ‘tragic heroes’
(Walzer 1973: 176-177).

The focus of the Machiavellian Model, then, is concerned specifically with the
clash of public duties with private moral convictions. This model is committed to
some form of role morality and value pluralism, at least in the distinction between,
and the recognition of, the valid demands of both a public and private morality. The
pluralist view of value endorses the claim that people hold and cherish many differ-
ent values, which are neither reducible to each other, nor placeable in a hierarchy,
nor made subservient to a single supreme or overriding value.'> Consequently, there
will always be situations when the clash between public and private values ensures
that the realization of one cherished value undermines the other. The deep philo-
sophical error made by those who reject the Machiavellian model results from their
commitment to a reductionist abstract ethical position, which purports to provide
clear and unambiguous action-guiding advice even when public roles clash with
private values. However, this claim of ethical neatness based on a singular concern
with action guidance starkly contradicts the messiness of our moral reality reflected
in the widely reported phenomenology of our moral and political experiences. A

12 “If social cohesion is impossible without coercion, and coercion is impossible without the creation
of social injustice, and social injustice is impossible without the use of further coercion, are we not in a
cycle of social conflict? ... And if power is needed to destroy power, how is this new power to be made
ethical (Niebuhr 1995: 231)? ‘The uncertainty and unpredictability, and therefore the difficulties of deci-
sion, are normally greater in political conflicts than in a person’s conduct of his private life... The experi-
ence of political power is the experience of unplanned responses to emergencies in constant succession.
This is Machiavelli’s stress on ‘Fortuna’ as part of the essence of political agency and his consequent
stress on the power of decision as a primary virtue peculiar to politics. Political responsibility is in this
sense different from moral responsibility. A man or woman who is a leader in his society, and who has a
following, owes it to his followers to be decisive and successful, even at the cost of his own integrity and
moral respectability (Hampshire 1999: 72)’.

13 Max Weber’s seminal essay ‘Politics as a Vocation® focuses on this clash where a “politics of ultimate
ends’ (personal morality) clashes with a ‘politics of experience’ (political morality). Weber argues that to
be a successful and moral politician requires the combination of the insights of both ethics. This tension
between them can only be reconciled when the politician has the appropriate political virtues and charac-
ter. See Weber (1958: 120ff).

14 ‘Autre chose est étre homme de bien selon Dieu et autre chose étre tel selon les hommes (Huxley
1994: 148).” The original quote is in French with the translation into English by Huxley. Huxley’s excel-
lent biography of Father Joseph, who was the political adviser and effective foreign minister for Cardinal
Richelieu, examines the agonizing difficulty for those holding high office who find that their strong reli-
gious and moral values unavoidably clash with the practical necessities of realpolitik.

15 For an extended and critical discussion of pluralism see Lassman (2011), Gaut (1993), and Mason
(2018).
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fully engaged life embraces many different and sometimes incompatible values and
projects. For example, a society that places the value of political liberty above all
else undermines the importance of striving for political equality, and vice versa. If
this is correct, then as Berlin points out, there is no social life without loss. “We are
doomed to choose, and every choice may entail an irreparable cost (Berlin 2013:
14).” The Machiavellian model, then, is defended by pluralists who point to the ethi-
cal and practical implications of facing incompatible or incompossible political and
personal moral values and duties. They argue that failing to accept this reality is
both theoretically naive and has practical implications which are dangerous.

However, whichever model of DH is adopted, critics of this concept raise the
charge of conceptual incoherence. So, for the purposes of this paper there is no need
to differentiate between different models of DH. Since both trigger the charge of
incoherence, in the following section I stipulate the minimal necessary and sufficient
conditions to be met for any action or project to be plausibly described as a genuine
case of DH. Or to put it another way I set out the de re conditions for the concept of
DH which can be widely supported by the many different conceptions in the litera-
ture to date.'®

4 DH—3 Jointly Necessary and Sufficient Conditions

The claims I defend in this paper are that DH scenarios are a sui generis form of
justified moral wrongdoing, and they are a coherent and necessary part of our moral
vocabulary. The concept of DH is a member of a subset of concepts within the
class of genuine moral conflicts. In the DH scenario, all possible choices necessar-
ily entail a serious moral wrongdoing where agents become morally stained for so
acting. For an action to be properly labelled as DH it needs to meet three jointly
necessary and sufficient conditions. I simply stipulate these conditions here since
the charge of conceptual incoherence is not based on a dispute about what DH theo-
rists and others deploying this family of similar concepts claim about themselves per
se. Critics do not dispute that if there were a tenable coherent concept of DH, then
these three conditions would be a reasonable account of the concept itself. Their
concern is with the very possibility of these criteria applying to moral actions. So,
DH scenarios, as a unique type of justified wrongdoing, must satisfy the following
conditions:

i. All cases involve genuine moral dilemmas. Genuine dilemmas involve conflict-
ing pro tanto reasons to act (or not act).17

16 T argue for my own substantive account of DH in de Wijze (1993, 1996, 2005).
17" All cases of DH are special cases of genuine moral dilemmas, whereas not all moral dilemmas are
cases of DH. Genuine moral dilemmas are a necessary but not sufficient condition for getting DH.
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ii. All action-guiding decisions result in an unavoidable moral violation. (This
condition endorses the ‘Remainders Thesis’ (RT) and rejects the Eliminativist
Thesis (ET)).'8

iii. DH include ‘impossible oughts’"” such that the action involves committing
a determinate moral crime involving the violation of persons, principles, or
values.?’

> 19

Conditions (i) and (ii) situate DH as members of the set of moral scenarios
involving genuine moral dilemmas which are both unavoidable and leave a moral
remainder of some kind. This remainder may be a sense of moral failure, or the clear
emotional acknowledgement that moral wrong has occurred, or that whatever choice
is made ensures that the agent becomes a bad person, or the recognition of evil done
to others with the acknowledgement of the need for some form of reparations.*!
However, DH scenarios also need to meet condition (iii) to set them apart from these
other forms of unavoidable moral wrongdoing. The ‘dirt’ in DH arises from the sui
generis and pernicious nature of particular moral dilemmas, where the need to vio-
late a stringent moral duty arises due to a ‘complex of immorality’ (Stocker 1990:
25).22 There is considerable difference among theorists concerning whether a certain
kind of betrayal, or the circumstances under which this betrayal becomes needed,
best defines the concept of DH.?* However, this debate is not relevant to responding
to the charge of conceptual incoherence that is levelled at DH scenarios.>*

'8 The RT argues that ‘whatever the agent does, he or she will do something which is morally wrong
in the sense of transgressing some moral value (Gowans 1994: 91).” The ET, in contrast, states that
‘there are no moral conflicts in which, whatever the agent does, he/she will do something which is, in
any sense, morally wrong.” The RT does not claim that moral wrongdoing is inescapable in every moral
conflict.

19 An ‘impossible ought’ is one we find normatively deeply repellent, and if carried out does violence to
our moral integrity and sense of self. I return to a discussion of ‘impossible oughts’ in Sect. 4.

20 DH involves situations where peoples’ ‘trust, integrity, and status as ends are violated, dishonoured,
and betrayed: innocents are killed, tortured, lied to, deceived’ (Stocker 1990: 17). For Stocker, what dis-
tinguishes DH from other forms of moral dilemmas, at least in all serious cases, are the immoral or evil
circumstances created by others. This is not an issue pertinent to the concern of whether DH scenarios
are possible.

2l These views are set out respectively by Tessman (2015), Gowans (1994), Holbo (2002), Gaita (1991),
and Greenspan (1995).

22 A ‘complex of immorality” refers to situations where agents, mostly through no fault of their own, find
themselves unavoidably forced to choose between evils. Kramer frames the sui generis choices in DH
scenarios this way. He argues that the problem of DH ‘is a moral conflict in which a highly unpalatable
course of conduct is chosen for the sake of fulfilling a stringent moral duty, and in which either the cho-
sen course of action is evil or else it would have been evil in the absence of the exigent circumstances to
which it is a response. (Kramer 2018: 197.).

23 For a number of different views on what makes DH scenarios special kinds of moral dilemmas, see
Stocker (1990), de Wijze (1994, 1996), Kramer (2018), Nick (2021).

24 The three conditions bracket disputes on how DH best fits with our moral reality. Debates concerning
whether DH scenarios are unique to politics, or involve only ‘ends/means’ scenarios, or require a specific
moral motivation, or only occur in the immoral circumstances created specifically by evil or immoral
persons or groups are left aside. I deliberately bracket these differences since what is relevant here are
arguments for the coherence of the concept of DH rather than any specific conception.
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So, for the purposes of this paper, DH scenarios are dilemmatic situations, where
no matter how the agent (or, collectively, a committee, government, or electorate)
acts there is no avoiding the serious violation of persons, values or principles when
seeking to bring about the lesser evil. Agents who commit DH actions compromise
their moral goodness and unavoidably become morally polluted. This unique type of
inescapable moral wrongdoing usually involves very serious cases of moral viola-
tion. Such cases are especially pernicious as they involve good persons committing
determinate moral crimes when doing, all things considered, the morally justified
and laudable thing to do in these circumstances.

5 Rejecting DH

Defenders of DH scenarios face many criticisms. In this paper I respond to only one,
the charge of conceptual incoherence. If I succeed in demonstrating that DH scenar-
ios are possible this would still leave those criticisms which argue that it is unwise to
endorse this notion as a legitimate part of our ethical toolbox. The foci of these other
criticisms fall under two broad approaches. The first rejects DH as it would face
considerable practical difficulties in both its implementation and integration within
a cluster of other important normative concepts, such as guilt, shame, regret, pride,
legitimacy, and accountability (to mention a few). For example, justifying punish-
ment for wrongdoing becomes problematic when applied to scenarios of justified
wrongdoing that involve getting DH.?> Secondly, there is much concern that invok-
ing the concept of DH begins a slippery slope toward general moral decline by cre-
ating a theoretical space which can easily be exploited to vindicate impermissible
actions or projects. DH rationalizations far too easily substitute for the rare genuine
cases of DH dilemmas. While these criticisms require a response, space limitations
prevent me from addressing them here. At any rate, if the arguments for why DH
scenarios are conceptually possible are unpersuasive, then the need to respond to the
above criticisms become redundant. So, I turn to the incoherence arguments against
DH which are the concern of this paper.

5.1 Two Incoherence Arguments (IA)

There are two versions of the IA which seek to show that the concept of DH is inco-
herent. The first appeals to deontic logic to demonstrate that genuine moral dilem-
mas are impossible. Given that all cases of DH are special cases of moral dilemmas,
ipso facto such scenarios are conceptually impossible. The second approach focuses
on the action guiding priority of moral theories and what it means to say that an all-
things-considered judgment has been established. The concern here is that in cases
of unavoidable or justified moral wrongdoing, the all-things-considered reasons for
a particular action does not negate the pro tanto reasons to also refrain from such
an action. To assert this is to claim that an action can be simultaneously both right

25 DH theorists have sought to address such problems. See Levy (2007), de Wijze (2013), Zaibert
(2018), and Roadevin (2019).
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and wrong. Or put another way, when deciding whether to do A or B (actions which
preclude each other) there are overriding reasons to do both A and B.?® This, critics
argue, is simply incoherent. I set out the details of each of these approaches below.

5.2 The Impossibility of Genuine Moral Dilemmas—Arguments from Deontic
Logic

The arguments from deontic logic seek to show that if we accept certain axiomatic
claims about morality which logically preclude the possibility of moral dilemmas,
then any further claims (such as the existence of DH) that contradict these axioms
are incoherent. There are four such axioms which underlie the two arguments from
deontic logic, and they cannot be held consistently with the claim that genuine moral
dilemmas are possible. These are:

i. Principle of Deontic Logic (PDL)—if doing A brings about B, and A is obliga-

tory, then B is also obligatory.?’

ii. Principle of Deontic Consistency (PDC)—if A is obligatory, it cannot also be
forbidden.®

iii. ‘Ought implies Can’ Principle (OiC)—all moral obligations presuppose actions
which are also physically possible.”’

iv. Agglomeration Principle (AP)—If an agent ought to do each of two actions, A
and B, then she is required to do both.*

These axioms are very widely taken to be self-evident, true, and fundamen-
tal to the logical foundations of our thinking about the possibility and necessity of
moral action. Given this, when claiming that we face a genuine moral dilemma, we
incoherently assert by implication that we are morally required to do both A and
B but that it is also impossible to do so.’! This claim cannot be consistently held
in conjunction with either PDL and PDC or with OiC and AP. Consider the fol-
lowing argument to demonstrate that asserting the axioms OiC and AP prevents us
also claiming that moral dilemmas are possible.’> Asserting the five premises below
results in a contradiction.

1. OA
2. OB

26 In some circumstances this problem can take the form of an overriding reason to both do and not do
A.

2T In logical notion: O (A—B)—(OA—OB) [where O=Physical necessity O=ought to do
and — =If... then].

2 1n logical notation: OA — = O— A [where O =Ought to do and ~=not the case that].

% 1In logical notation: For all A, (OA — CA) [where C=can do].

39 In logical notation: (OA & OB)— O (A & B) [where O=ought to do and & =and].

3 In logical notation: OA and OB but ~“C(A&B) [where ‘~C’ means ‘cannot’].

32 See Appendix 1 for similar arguments with PDL and PDC as premises.
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3. —C(A&B) [where ‘=C’ means ‘cannot’] (Conjunction of 1-3 represents a moral
dilemma)
4. OA—CA (for all A) [0iC]

5. (OA&OB)—O(A&B) [AP]

6. O(A&B)—C(A&B) (an instance of 4)

7. OA&OB (from 1 and 2 - Conjunction)

8. O(A&B) (from 5 and 7 - Modus Ponens)
9. —=0O(A&B) (from 3 and 6 - Modus Tollens)

Lines 8 and 9 contradict each other, asserting that one ought to do A and B and one
also ought not to do A and B.** Consequently, either the claim that real moral dilem-
mas exist is true or the axioms of deontic logic are true, but they preclude each other.
And, given that the axioms of deontic logic are self-evident in a way that the existence
of moral dilemmas are not, the former claims about the existence of real moral dilem-
mas need to be dismissed as incoherent assertions about our moral possibilities, and
ultimately our moral reality. In the literature, as McConnell (2018) notes, much of the
debate on whether moral dilemmas exist has concentrated on whether it is possible
to avoid the inconsistency shown above.** For many, the above argument definitively
settles the issue concerning the existence of real moral dilemmas. When we think we
face such situations, these moral dilemmas are merely prima facie and disappear when
moral theories are properly applied to the ethical conundrum.

I return to this issue in the next section but here I simply want to endorse Weber’s
plea that there be modesty ‘concerning what theoretical reason can accomplish in
the moral dilemma debate’ (Weber 2002: 470).%> While most ethical theorists agree
that the axiomatic claims underlying the deontic arguments appear to be self-evi-
dent, I will argue that they are problematic and contestable. In Sect. 4, I call atten-
tion to the fact that the deontic arguments are not definitive since they are based on a
set of unchallenged assumptions about the role of moral theory that problematically
endorse what Stocker refers to as ‘strange theories of value’ (Stocker 1990: 26).%6
For example, if it is thought that the primary purpose of moral theory is to be action-
guiding, then there is a strong motive to use axiomatic assumptions which already
preclude the possibility of genuine moral conflicts. I return to Stocker’s arguments
later but here my concern is to raise reasonable doubt that real moral dilemmas are
impossible and argue that, at the very least, this judgment needs to be bracketed and

3 This formulation of the argument follows McConnell (2018, Sect. 4).

3 Por a taste of this debate see Sinnott-Armstrong (1988), Gowans (1987), Conee (1982), Foot (1983),
Zimmerman (1996), Brink (1994), Williams (1973), Lemmon (1962), Hill (1996), Mason (1996), Ross
(1988), Marcus (1980), Stocker (1990), and Tessman (2015).

35 McConnell (2018, Sect. 5) also points out, in my view correctly, that both supporters of dilemmas and
those who deny their existence face significant difficulties. As I will argue, there are plausible arguments
which support the existence of DH scenarios and, if correct, a fortiori also support those who argue for
the existence of real moral conflicts.

36 Stocker (1990: 26).
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later re-considered in the light of a number of positive arguments for the existence of
DH scenarios.

5.3 DH and‘All Things Considered’ Judgments

The second argument for the incoherence of DH scenarios focuses on how dispa-
rate moral reasons are managed, compared, and then acted upon when we face what
appears to be cases of intractable conflict. Such conflict, for example, arises when
moral obligations or duties, generated by the generic demands of morality, clash
with the responsibilities and duties arising from different social roles in public life.
In these situations, an agent may face an obligation to do X and simultaneously have
a duty not do X. Or an agent may be required to do X yet also be required to do Y
even though actions X and Y are morally incompossible. However, this is an intol-
erable situation for moral theorists who maintain that action-guidingness is a core
and primary virtue of moral theories. They insist that the raison d’étre of a properly
functioning and efficacious moral theory is to provide, in all circumstances, an ‘all-
things-considered’ judgment that offers clear action-guiding information.

If this is indeed the case, then it is not difficult to see why we need to reject DH
scenarios. Given the jointly necessary and sufficient conditions for DH scenarios
set out in Sect. 2, they cannot be part of any coherent and effective moral theory.
To claim that an action is the morally right thing to do, yet that it is also somehow
wrong is intolerable. Indeed, any moral theory that endorses the Remainders The-
sis (RT) (See note 18) is simply not credible given that it deeply misunderstands its
core purpose. Consequently, apart from the concern that there can be no genuine
moral dilemmas, there is also the deep problem that DH scenarios entail that there
can be an all-things-considered moral reason for action, yet also maintain that such
an action is somehow morally wrong. As Nielsen insists, to endorse such a claim is
to heap confusion on already difficult and confusing situations.

However this (do what is right by doing what is wrong)... is a mistaken way to
conceptualise things. Where whatever we do, or fail to do, leads to the occur-
rence of evil or sustains it, we do not do wrong, everything considered by
doing the lesser evil. Indeed we do what, everything considered, is the right
thing to do; the thing we ought, through and through ought, in the circum-
stances to do. In doing what we ought to do we cannot (pace Walzer et al.) do
wrong. We do things that in normal circumstances would be horribly wrong,
but in the circumstances of dirty hands, they are not everything considered
wrong. It is difficult enough in such situations to ascertain what the lesser evil
is and to steel ourselves, when we are the agents who must so act, to do it,
without, by adding insult to injury, making artificially and confusedly, a con-
ceptual and moral dilemma out of it as well. (My emphases) (Nielsen 1996: 2).

Nielsen’s concern is widespread among moral philosophers who endorse an argu-
ment which takes the form of the one below:
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There are two kinds of reasons for actions. Those reasons which contribute for
and against how we ought to act, and those reasons which underlie the action-
guiding decision itself. Let us call the former ‘contributory’ reasons and the latter
‘all-things-considered’ reasons.
Contributory reasons support (or reject) an action, but can be outweighed (or,
more controversially, silenced) by other contributory reasons.
The all-things-considered reasons mark the act as right (or wrong). To put it
another way, to have an all-things-considered reason supporting (or rejecting) an
action is precisely how we decide if the action is morally right (or wrong). The
all-things-considered reason is one which has examined and evaluated all the
contributory reasons, and its core feature is that it cannot be outweighed. Claim-
ing that there is an all-things-considered’ reason to act is to say that this act is
morally ‘right’ or ‘permissible’ in these particular circumstances.®’
Moral dilemmas arise when moral principles deliver different judgements on the
same action, or we are unable to decide between two incompossible moral obliga-
tions. If the conflicting moral principles are taken to be absolute and inviolable
under all circumstances, then this would prevent the possibility of establishing
an ‘all-things-considered’ judgment on how to act.
However, the claim that moral principles are absolute under all circumstances is
not a reasonable construal of moral principles. Both consequentialist and deonto-
logical approaches take cognizance of possible clashes but resolve them by either
a) rejecting one of the conflicting principles as having only prima facie force, or
by b) claiming that the clashing principles are pro tanto so that each stand as a
contributory reason, which may or may not be outweighed by other reasons that
give rise to an all-things-considered judgment.
DH scenarios, in contrast, claim that some actions are simultaneously right and
wrong so that an agent is engaged in morally justified wrongdoing which leaves
her guilty of a moral crime.

Consequently,
Given 1-5 above, DH scenarios amount to saying that there can be an all-things-
considered reason for performing X, and an all-things-considered reason to not
do X. Or that there is an all-things-considered reason to do X and an all-things-
considered reason to do Y even when X precludes Y.
However, conceptually, the notion of ‘all-things-considered’ reasons must be a
singularity and thus there can only be one set of reasons to justifiably act in a
certain way in each situation.
Since a foundational claim of DH scenarios is that there are cases where agents do
wrong to do right, all such talk is incoherent since such scenarios are conceptually
impossible.*®

37 Gardner 2007: 77 calls this the ‘closure’ view, which holds that ‘no action is wrong unless it is wrong
all things considered, i.e. taking account of both the reasons in favour of performing it (the pros) and the
reasons against performing it (the cons)’.

3% 1am indebted to Eve Garrard for very helpful discussions on the structure of this argument.
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For critics of DH scenarios, the rejection of genuine moral conflicts combined
with the incoherence of claiming that there can be differing all-things-considered
judgments when moral duties conflict, unequivocally settles the issue. DH scenarios
are simply not possible.* Moreover, both arguments against the possibility of DH
cohere with, and further support, the strongly held view that any efficacious moral
theory must be able to give clear and unambiguous action guiding advice in all cir-
cumstances. Hence, the rejection of DH prevents confusion and moral error that
would result if an agent believed that in the face of an apparent moral conflict, both
options were obligatory or, alternatively, prohibited.

6 Responding to the Incoherence Arguments—3 Pathways

I now turn to responses to the arguments above and argue in support of DH as a
coherent concept. Each of the three pathways below if taken alone is unlikely to shift
the views of critics. But the hope is that their cumulative weight, first by raising sig-
nificant concerns about the strength of the incoherence arguments and then offering
a positive argument for DH, might bring about a shift in the views of even the most
stringent opponents. Or, perhaps more realistically, those who reject the possibility
of DH will be less sure that their dismissal is reasonable and will be more receptive
to the arguments by DH theorists concerning the application of DH, be it to theoris-
ing about warfare, targeted killings, torture, punishment, moral emotions, and more
besides. It may turn out that the plausibility and efficacy of such analyses for explor-
ing these difficult issues will strongly suggest that the concept of DH is not incoher-
ent and perhaps a better way of characterising part of our moral reality.

6.1 Deontic Arguments and Circular Reasoning

The use of deontic arguments to dismiss the possibility of genuine moral dilemmas,
and hence DH, appear to be decisive since it is assumed that they are valid argu-
ments based on self-evident true premises. The OiC and AP axioms appear to for-
malise the basic foundations of all legitimate moral reasoning and they cannot be
consistently asserted with the claim that moral dilemmas are possible.*’ Yet, many
have questioned the truth of these premises. Consider Weber’s concern with the
deontic argument using OiC as a basic premise:

What I am saying is that one of the premises of the argument — ‘ought implies
can’ — is not plausible unless one already accepts the argument’s conclusion —
that inescapable moral wrongdoing and moral dilemmas are impossible. Thus

% 1In the literature rejecting the possibility of DH we find iterations of the above arguments. The two
arguments I outlined above are the core generic concerns that finds different expressions in the literature
and is used by both deontic and telic based moral theories. Donagan (1977: 180-189) rejects DH from a
deontological perspective, Nielsen (1996: 2) quoted above) from a ‘weak consequentialist’ position.

40 The underlying idea here, as pointed out by Mothersill (1996: 70), is that a systematic deontic theory
depends on the supposed analogy with modal logic: ‘obligatory’ and ‘permissible’ are supposed to paral-
lel ‘necessary’ and ‘possible’.
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the argument, while valid, is question-begging in textbook fashion (Weber
2002: 466).

Weber is claiming that what appear to be conceptually true and self-evident
premises, the OiC and AP, are in fact assertions about the nature and purpose of
moral theory that has arisen from prior and, at the very least, disputable intuitions.*!
These intuitions include a commitment to an ethical system that does not permit
an agent to face situations of inescapable moral wrongdoing. If prior intuitions, or
commitments to other principles of beliefs, such as ideas of moral responsibility and
blameworthiness, are sufficiently dominant, then moral theory that conforms with
these commitments will not allow for the possibility of genuine moral conflicts. For
example, those who hold certain religious views might reject the possibility of genu-
ine moral dilemmas because of a prior belief that a good God would not permit
them. To allow genuine, as opposed to prima facie, moral conflicts would unaccept-
ably force good persons to choose between sinful acts.** So while OiC and AP are
used as self-evident conceptual truths about our moral obligations, they are axioms
which reflect a controversial and contested prior conviction about the purpose of
moral theory. Their use in the rejection of the possibility of moral dilemmas appeals
to fallacious circular reasoning.

Another deep concern is with what Holbo (2002: 264-272) refers to as the ‘pov-
erty of deontic logic.” It is not clear what role the axioms of deontic logic actually
play in commonplace moral reasoning, especially for those facing dilemmatic situ-
ations. Our complex moral reality takes place under non-ideal conditions and given
this it is not clear why AP is a legitimate constraint on my moral obligations or
duties. Recall that the AP states that if we ought to do each of two actions, A and B,
then we are required to do both. Yet it is entirely plausible that in actual situations
that arise in an imperfect world, I ought to do both A and B, yet they preclude each
other. For example, I may be confronted with a choice that entails a duty to protect
from harms yet doing this requires the use of violence that would take lives. The
usual response to this scenario is to either reject one of these obligations as over-
ridden or as simply prima facie using consequentialist moral reasoning or a hier-
archy of deontological obligations. This manoeuvre retrospectively protects the AP
and maintains the exclusion of incompossible moral demands. Yet this move simply
instantiates the AP as an unassailable foundational assumption about moral systems
and ignores our more complex experiences of moral dilemmas on the ground.

Similarly, invoking the OiC principle in the face of a moral dilemma does not
remove the fact that in some situations all possible actions result in a serious moral
violation. Yet, this principle implausibly rejects the very possibility of such a sce-
nario. Holbo (2002: 265-266) uses the analogy of rules in a chess game to show
why this stipulation is not credible. The King is constrained by two inviolable rules:
it may not move into check and must always move out of check. When the King is
checkmated one of these rules is unavoidably violated and the game ends. It is not

41 It is worth pointing out here that the AP is in effect entailed by OiC. They both arise out of the same
understanding of what is necessary for any sensible and practical moral theory.
42 Peter Geach makes this claim. See Statman (1995: 44).
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that the King cannot find itself in a situation of checkmate, since clearly this occurs
at the end of every chess game if there is no draw, but rather that when this hap-
pens there is no possible move without the violation of a fundamental rule of chess.
This analogy highlights the situation faced by agents in cases of genuine moral con-
flicts. When situations arise where two moral obligations are incompossible, we face
a practical problem where it is physically impossible to act without bringing about
a moral violation. What bearing the OiC axiom has on this reality is not clear, but
ruling out the possibility of such scenarios violates the constraints of space and time
which circumscribe human limitations.*> This suggests that these deontic axioms
may not be relevant for certain moral conflict situations and hence they do violence
to the phenomenology of our moral experiences. The denial of moral dilemmas by
appealing to the OiC principle fails to resonate with our strong sense of having com-
mitted a determinate moral crime, albeit for justifiable reasons.

The poverty of deontic arguments, then, lies in their denial of lived experience in
favour of prior theoretical commitments concerning the purpose of moral theories
for an abstract ideal world. The deontic axioms make it impossible in dilemmatic
situations for a person to act badly. Yet a morally tragic dilemma is just those situa-
tions where agents are forced to act immorally. It is not impossible to be in a situa-
tion where our options are limited to only two morally bad actions. Whether being
forced to act in such situations makes me a bad person is a complex and different
issue, but that I can be forced by circumstances beyond my control into such situa-
tions is undeniable. This is the basis of the claim by Nussbaum (1986: 25) that good
people can be morally ruined or damaged by having to act in morally objection-
able ways in response to events that are out of their control.** When this happens, it
seems appropriate for good persons to feel some kind of moral residue for having so
acted.

Finally, even if we agree that OiC is an important principle underling moral dis-
course, there is considerable disagreement on whether this standing is due to the
strong feeling that it is self-evidently correct. Despite it being a longstanding prin-
ciple® there is recent empirical research in cognitive science arguing that OiC is
not an intuitive principle of moral psychology. While our moral duties are strongly
related to whether we are able to carry out the act, the truth of this claim cannot be
based solely on strong intuitions that this is so. Recent studies by Buckwalter and
Turri (2014) have found that when presented with scenarios which violated the OiC
principle, subjects consistently ascribed moral obligations to those situations.

43 When a chess player faces the impossibility of not breaking the rule of keeping the King out of check,
the game ends. But for agents facing a moral dilemma, they still need to act and accept the moral conse-
quences for so doing.

4 “Greek tragedy shows good people being ruined because of things that just happen to them, things that
they do not control. This is certainly sad; but it is an ordinary fact about ordinary human life, and no one
would deny that it happens...Tragedy, also, however, shows something more deeply disturbing: it shows
good people doing bad things, things otherwise repugnant to their ethical character and commitments,
because of circumstances whose origin does lie with them’.

45 We find it stated in ancient philosophy by Cicero ‘promises are not binding when the performance is
impossible’ and more recently with Kant, ‘duty commands nothing but what we can do’. See Buckwalter
(2020: 83).
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Furthermore, there are many theoretical concerns with holding OiC as an axi-
omatic principle for assessing moral discourse. Buckwalter (2020) offers seven areas
where OiC is in deep tension with foundation areas of ethical theorising; namely,
‘apologies, excuses, promises, moral dilemmas, moral language, disability, and
moral agency’. While this is not the place to review this body of work, it is worth
noting that at the very least it ought to raise considerable doubt about using OiC as
a fundamental axiom in arguing against moral dilemmas. Weber (2002) is right to
point out that arguments both for and against moral dilemmas are largely inconclu-
sive. My task here is to persuade those who dismiss DH, due to their rejection of
genuine moral dilemmas, that they ought to have reasonable doubts about the sound-
ness of deontic arguments on which this is based. Given this, it would be productive
to explore arguments for the possibility of DH, which in turn may offer a plausible
alternative argument for why moral dilemmas are indeed possible.

6.2 The Problematic Assumptions Underlying the ‘All-Things-Considered’
Argument

The all-things-considered argument, like the deontic arguments, at first seems to
be a decisive knock-down argument. It reveals that those who support the concept
of DH fatally misunderstand the notion of an ‘all-things-considered’ judgment;
namely, that it is the way in which we establish what is the moral action, and one
which rightly discards overridden reasons as no longer morally relevant. Further-
more, if there is a prior commitment to the view that efficacious moral theories
must, as their first priority, focus on providing action-guiding information in all situ-
ations, then claiming that an action is both wrong and right is counterproductive as
well as incoherent. However, on closer inspection, this view is far from persuasive if
we reveal and critically examine the prior theoretical commitments upon which it is
based. Theorists who defend the Remainder Thesis (RT),* maintain that even when
deciding on the correct action to take in moral dilemmas situations, these conflicts
nevertheless sometimes involve moral wrongdoing that leaves a moral residue. As
pointed out in Sect. 2, this view stands in stark opposition to the Eliminativist Thesis
(ET) that maintains it is not possible to do what is morally right and yet by so acting
also commit a moral wrong. The ‘All-things-considered’ argument against the pos-
sibility of DH endorses ET and rejects RT as incoherent.

What then can be said in defence of RT, and why do some overridden values leave
a moral residue while others do not? There are at least three different but not mutu-
ally exclusive approaches to defending RT. The first arises from an interrogation
of key assumptions about the nature of values, agents, and choices which underlie
the validity of the ‘all-things-considered’ argument. It also involves an examination
of which moral obligations can be overridden or rejected by the all-things-consid-
ered judgment yet still exert a moral force and leave a moral stain. The second, an
approach that is used by those who favour the Machiavellian Model of DH, pos-
its that we face a pluralism of values, and this leads to an inevitable clash between

4 The most prominent defenders are Tessman (2015), Stocker (1990), Gowans (1994), Nussbaum
(1986), Hampshire (1983).
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the demands of certain institutional roles and the generic demands of morality. The
third approach arises from a methodological disagreement about how to best think
about ethical issues. Those who reject RT generally evoke rationalistic and abstract
notions to argue their position typified by the two incoherence arguments in Sect. 3.
By contrast, those who support RT rely on actual experiences and the strong moral
emotions they generate. (Holbo 2002: 271 refers to this difference as the rationalist/
experientialist divide). The scholarship on these three differing approaches is vast
and adequate coverage of it is far beyond the scope of this essay. However, for my
purposes it will suffice to outline the core claims of each to show that there are plau-
sible responses to the incoherence arguments thereby making conceptual space for
the possibility of DH scenarios.

6.2.1 Disputing Assumptions About Values, Choices and Costs: ‘impossible Oughts’

Perhaps the best and most extensive response to the incoherence arguments has been
offered by Michael Stocker. While he is not the only theorist to defend the RT, he
does so while specifically defending the possibility of DH. His strategy is to criti-
cally examine the assumptions made about values, actions and choices by those who
defend the incoherence arguments. To this end, Stocker argues that while DH sce-
narios are difficult and troubling moral phenomena, their conceptual possibility is
not in doubt. In all situations where choices are made, and this includes cases involv-
ing moral choices, there are ‘double-counted unavoidable costs’. Depending on the
situation, some justified costs (costs for foregoing one option for the other) are
regrettable. For example, losing a friend for telling him the truth is regrettable, but
the cost of foregoing a pasta dinner for fish and chips is not. What distinguishes DH
scenarios from the usual type of unavoidable costs is that they face ‘double-counted
impossible oughts’ , those oughts with ‘dirty features’ that we are normatively una-
ble to obey as they are deeply repugnant to our moral integrity and sense of self. In
such situations this ‘dirty feature’ is double counted so it is ‘taken into account once
in determining the overall value of the act (the lesser evil and all-things-considered
judgment) and again on its own (Stocker 1990: 13).” “What is morally unavoidable
is said to tell against act and agent (Stocker 1990, p. 12).’ It is important to note here
that in DH scenarios the action guiding decision does not negate or eliminate the
moral force of those defeated reasons to refrain from so acting. What is overridden
is the action-guiding force of such reasons, not their moral wrongness. The action
remains a disvalue even though it is justified and this ought to be noted and regret-
ted. I have argued elsewhere that DH scenarios leave an agent morally polluted, and
given the unique circumstances that bring this about, the appropriate moral emotion
when dirtying your hands is ‘tragic remorse’ (de Wijze 2005).

Why then do those who offer the “all-things considered’ argument reject the points
made above? Stocker argues that their position is based on ‘radically implausible
views of value and action’ (Stocker 1990: 13).* Those who reject the conceptual

47 Stocker continues that for an ethical theory to be efficacious it must accommodate the possibility of
dirty hands, with their ‘Double-Counted Impossible Oughts’.
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space for DH scenarios do so because, firstly, they assume values are always inde-
pendent of each other. That is, if an action is impermissible and incompatible with
what ought to be done then it cannot be good or justified in any way. Similarly, what-
ever is deemed necessary and morally justified cannot be bad or immoral in any way.
The result of this view is that genuine moral conflict is deemed impossible. Secondly,
moral values are seen as having similar properties to beliefs in that those values which
are overridden by competing values disappear qua relevant values.** They no longer
exert any moral force. But this is to misunderstand the nature of moral values which,
as Williams (1973) points out, have in some respects qualities more like desires than
beliefs.*’ Overridden desires (unlike overridden beliefs) remain to exert some force
on how the person feels and acts, and what they have become. So it is with moral val-
ues, and this resonates with our moral phenomenology and moral emotions experi-
enced in DH scenarios. Thirdly, those who reject DH are concerned solely with find-
ing an action-guiding option given that we can only face prima facie moral dilemmas.
All such situations are resolvable through a meaningful comparison between values
so that a clearly better or top ranked option can be established. There is no interest
in examining any other moral features such as whether the action would impugn our
integrity or violate an absolute side-constraint in these special circumstances.

The key point to note here is that theorists who hold the above views cannot
simply assume that they hold the correct and undisputed a priori presuppositions
underlying moral discourse. Stocker’s questions above have been echoed by others
who have also sought to develop alternative ways of thinking about the clash of val-
ues where a ‘responsibility overridden in deliberation about what to do remains a
responsibility’ (Gowans 1994: 18). Contrary to the ET, our moral reality does some-
times entail situations where our moral wrongdoing is inescapable. Gowans, for
example, defends this position with a phenomenological argument using a method of
‘reflective intuitionism.”>* He argues that the moral distress we feel in situations of
inescapable moral wrongdoing provides information about our moral reality and the
kind of social relationships we are obligated to maintain. Tessman similarly argues
that in some situations we need to accept that there will be ‘moral failure’ since the
task of moral theory is not solely about seeking all-things-considered action guiding
information. Our intuitions and emotional responses in some cases of moral dilem-
mas reveal to us that fundamental moral values underlying our most precious social
and personal relationships cannot be overridden without a moral remainder.

48 When there is a clash of beliefs and one is established as false, this false belief no longer exerts any
plausible influence on the holder.

49 I think that morality emerges as different from both belief and desire. It is not an option in the moral
case that possible conflicts should be avoided by way of skepticism, or the pursuit of ataraxia — in gen-
eral, by indifference. The notion of a moral claim is of something that I may not ignore: hence it is not
up to me to give myself a life free from conflict by withdrawing my interest from such claims.” Williams
(1973: 178).

30" The phenomenological argument ‘... begins with a class of prima facie credible, but fallible intuitions
to the effect that inescapable feelings of moral distress are not only natural but appropriate in certain
moral conflicts. It then claims that there is a coherent account of these intuitions that establishes as the
best explanation of them that they are, at least commonly, responses to situations in which moral wrong-
doing in some sense cannot be avoided. On the basis of these considerations, it concludes that moral
wrongdoing in this sense is sometimes inescapable’ (Gowans 1994: 102).
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It is important to stress here that supporters of the RT do not claim that all cases
of moral dilemmas result in a moral residue of some type. To claim this would, at
the very least, be contrary to the phenomenology of our moral experiences and mis-
understand why moral residues arise in certain situations. The mere fact that we
have competing moral obligations does not preclude the fact that in many, if not
most, situations the overridden value is not double counted to exert a moral remain-
der. For example, if I promise to take my child to the park but get called away to
care for someone who is very ill, breaking this promise will rightly provoke a sense
of regret, but there would not be a moral remainder, let alone the moral pollution
from a DH situation. However, if as Chief of Police, I threaten a suspect with torture
to save the life of a child he has abducted, the act itself, while justified, is a case of
DH and leaves a serious moral remainder.’! What then explains this difference given
both involved a clash of incompossible values? The answer lies in understanding
the distinction between negotiable and non-negotiable moral obligations. Tessman
explains the distinction as follows:

Non-negotiable moral requirements — those that cannot be absorbed into an
all-things-considered ‘ought’ through either substitution or compensation
— remain requirements, contravening the principle that ‘ought implies can’
(Tessman 2015: 44).

A negotiable moral requirement, then, is one where the overridden value does not
result in the loss of a unique value. Breaking my promise to my child can be either
substituted for another value that fully counterbalances the loss, or compensated for
at a later date. I can bring my child a present in lieu of the visit to the park or go for
a walk another day with the compensation of an ice-cream. Non-negotiable moral
requirements, in contrast, involve what Tessman calls ‘sacred values’; those values
which we are unable to even consider compromising for another value, even if the
alternative is another sacred value (Tessman 2015: 4-5). When a sacred value is
violated, it almost always involves a special tragic kind of cost and leaves a moral
residue, one that needs to be noted and appropriately felt by good persons.’? The
threat of torture by the Chief of Police violates a sacred value and even if it results in
the saving of the child, it has violated a value that is unique and not compensable. It
is such dilemmatic cases that the OiC principle becomes inoperable since the moral
prohibition on torture remains even though the all-things-considered judgment is
to so act. Tessman sees this as unavoidable ‘moral failure’, Gowans as a case of
inescapable moral wrongdoing, Nussbaum as a tragic conflict and Stocker as a DH

3! There is a serious question of whether threatening torture can ever be morally justified. I leave this
issue aside here as I am interested in why there would be a moral residue if we were to think it justified.
The example used is based on a real event that occurred in Frankfurt Germany. See Nieuwenburg (2014).
52 Nussbaum also distinguishes between costs which are tragic and those which we unproblematically
trade off in most of our everyday experiences. Nussbaum offers a threshold account arising out of what
she maintains is needed for a dignified human life for when we ought to consider value conflicts as
tragic. If the conflict results in the violation of one or more of ten central human capabilities, such as the
being able to live fully a human life of normal length with good health, adequate nutrition, shelter, and
so on, then these values are non-negotiable in that they cannot be substituted or compensated. See Nuss-
baum 1989, 2000, and 2003.
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scenario. What is common to all their accounts is the endorsement of the RT where
there will be in such cases a moral remainder to be noted and regretted (see table

below).

Moral failure
(Tessman)

Inescapable moral
wrongdoing
(Gowans)

Tragic conflicts
(Nussbaum)

Dirty hands
(Stocker)

Different accounts
for non—nego-
tiable values
which leave a
moral residue

Violation of sacred
values—values we
cannot think about
compromising
even for another
sacred value.
These values

Violation of the
unique value of
persons so we
lose something
of irreplace-
able value. This
occurs when

Those value
conflicts which
result in tragic
choices—those
choices where
an individual’s
capability to live

The agent faces

‘impossible
oughts’. Those
actions which
make the agent
complicit with the
evil projects of

remain oughts universal duties  a dignified life others and requires

even if they cannot  to all persons is unavoidably acting in ways

be carried out clash with violated that undermine/
specific roles and destroy the agent’s
obligations sense of moral

integrity

6.2.2 Hampshire's Pluralism and Ineliminable Conflict

An alternative response to the ‘all-things considered’ argument is found among
those who adhere to the Machiavellian Model of DH. Stuart Hampshire argues that
DH arise because we face value pluralism in our complex societies, evidenced by
different yet valid conflicting demands of a public and a private morality. Hampshire
puts it this way:

Our everyday and raw experience is of a conflict between contrary moral
requirements at every stage of almost anyone’s life: why then should moral
theorists — Kantians, utilitarians, deontologists, contractarians — look for an
underlying harmony and unity behind the facts of moral experience (Hamp-
shire 1983: 151)?

He contends that human nature (conceived in terms of common human needs and
capacities) always underdetermines a specific way of life with an order of priorities
among virtues, which in turn underdetermines those moral prohibitions and obli-
gations that support a particular way of life. If this is correct, then there are three
powerful claims against those who hold the ET in favour of the RT. Firstly, there
cannot be such a thing as a complete human good. Secondly, there can never be har-
mony among all the essential virtues in a complete life. And, thirdly, we can never
infer what is universally the best way of life from propositions about human nature
(Hampshire 1983: 155).

For Hampshire moral theories commit a serious error when they insist that there
is, or ought to be, fundamental agreement on, or a convergence over, moral ideals.
The ineliminable conflict of values exist both within a single human life and between
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people and groups within societies. As a result, there are different virtues, obliga-
tions, duties, and character dispositions needed for a public or political morality
(within a successful political way of life) from those required of a private morality.
This insight forces itself on us with the ‘perennial problem of the necessity of ‘dirty
hands’ in great political and social enterprises (Hampshire 1978: 49)’. DH scenarios
in politics reflect this reality because, firstly, they acknowledge that a politician’s
public role entails a special responsibility for the consequences of their actions, one
that is absent from private life. Secondly, they acknowledge that when politicians
implement public policy, they may be forced to employ coercion and even violence
to obtain worthwhile goals, such as protecting their citizens and ensuring fairness
and justice. This will unavoidably produce a deep tension with a private morality
that eschews such actions. In short, the special obligations and duties attached to
the role of a politician requires different virtues (such as ruthlessness) and the will-
ingness to use means that are not morally acceptable in private life. As a result, in
some situations where there is a serious clash between public and private values,
politicians are forced to dirty their hands. Contrary to the ‘all-things-considered’
argument, an agent will do right in her role of politician but also will do wrong in
terms of her personal morality. So, for Hampshire, DH are conceptually possible and
inevitable because there will always be competing ways of life and conflicting social
roles due to a pluralism of values. These conditions leave a moral residue, a part of
that rich and pluralistic moral tapestry of human life.

6.3 Tragic Remorse and the Case for DH

The final argument supporting the coherence of DH essentially turns on a deep dis-
agreement about methodological issues. As noted earlier, those who argue for the
coherence of DH scenarios cite relevant examples, the moral emotions they gener-
ate, and privilege (or at least take seriously) the experiential when it clashes with
theoretical claims. In contrast, the arguments which reject DH are rationalistic and
rely on abstract notions such as logical and conceptual principles of deontic logic
or insist on a particular understanding of the nature of values and what this implies
for ‘all-things-considered’ judgments. The latter view excludes or deeply distrusts
the use of moral intuitions or emotions in deciding moral obligations. They insist
that moral emotions can be misleading and, no matter how strongly we feel about a
particular action, such feelings are not sufficient to show that an action was moral or
otherwise. Feeling guilty does not entail being guilty and the converse is also true.
Yet, as those who support a notion of DH have argued, moral emotions need not
be seen in this way and the DH revival restores moral emotions back to their rightful
place in moral discourse as prior to, and constitutive of, moral thought. Emotions
are at the centre of our moral sensibilities and an essential aspect of how we under-
stand the world around us. As Stocker points out, ‘a life without emotions would be
at best a pathologically deficient life—perhaps the life of a severe schizophrenic,
psychopath, or sociopath (Stocker 1990: 31-32).” In the case of DH, feeling ‘tragic
remorse’ is a specific and appropriate reaction to the situation an agent faces given
the morally dirty incompossible choices available. Tragic remorse is a special way
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of feeling guilt and shame. It differs from ordinary remorse in that it is not a feel-
ing of being morally defective (as should be the case with those agents who com-
mit ordinary moral wrongdoing), nor does it equate with shame and guilt that hates
and condemns the sinner and the sin. Rather, it is based on a feeling of being vio-
lated, compromised, and morally dirtied. It also recognizes the unavoidable harm
done in the attempt to bring about a lesser evil. This occurs because in certain cir-
cumstances we are forced to carry out an impossible ought and choose between evil
options caused by the evil actions or projects of others. Put another way, we face
non-negotiable moral requirements that involve the violation of persons, values and
principles.

Tragic remorse, seen in this way, provides important reasons to accept DH sce-
narios as conceptually coherent and an important part of our moral reality. It
acknowledges and responds to how we experience a distressing aspect of our moral
reality. This moral emotion is not a vestige of a primitive moral sensibility or social
manipulation (although in a corrupted form it clearly could be) but serves to focus
on crucial evaluative information which is fundamental for all grounded moral theo-
ries. This information sets out one way in which we experience unavoidable moral
conflict that results in moral violations. Acknowledging the reality of tragic remorse
provides a proper starting point for developing a rational ethical system that accu-
rately reflects this moral reality. Agents who dirty their hands will suffer an unavoid-
able loss of moral goodness, bear witness to the evil done, and feel the moral pollu-
tion for so acting. Tragic remorse acknowledges the pernicious nature of DH, where
good persons, acting in good faith, are forced to engage in a particularly nasty form
of justified wrongdoing thereby undermining their own integrity and moral virtue.”?

7 Concluding Remarks

If the responses in Sect. 6 are credible, then the charge that DH scenarios are con-
ceptually incoherent is not persuasive. Or at least, I hope that I have provided suffi-
cient reasons to harbour significant doubts. DH scenarios are frequently examined in
literature, popular culture, political tracts, historical writings, films and TV dramas,
yet contemporary moral philosophers insist that this very notion is incoherent. Per-
haps, at least prima facie, moral philosophers may be failing to recognize something
of great importance to our moral lives, and this ought to give them pause and the
motivation to engage with the phenomenological arguments for DH.’* Rationalists

3 This view supports what Nussbaum (1986: 25) calls the “fragility of goodness’.

3% Michael Walzer captures this unworldly approach of philosophers in a comment about his dispute
with Jeff McMahan over the moral equality of soldiers. McMahan (a revisionist Just War Theorist), pace
Walzer, argues that there is no moral equivalence for those soldiers fighting for the unjust side and as a
result they act unjustly by fighting in the same way that criminals cannot justly fight against the police
who come to arrest them. Walzer comments that he believes he won the argument among army, navy
and air force officers, while McMahan won the argument among philosophers. McMahan’s rationalis-
tic approach was attractive to philosophers while Walzer’s experientialist approach resonated with those
actually doing the fighting and seeking to implement the principles of just war theory. See Von Busekist
(2020: 79).

@ Springer



Are‘Dirty Hands' Possible? 211

against DH need to explain why our social practices suggest a much ‘thicker’ or
nuanced moral reality than they are prepared to sanction. By dismissing moral emo-
tions as primitive or incoherent if they do not fit with a set of prior beliefs about the
purpose, limits and nature of morality is itself a prejudicial way to engage in moral
theorizing. There are alternative plausible views on these issues which can be sup-
ported by good arguments (as I have tried to show above) and they offer a better
fit with the phenomenology of those experiencing DH scenarios. As Holbo rightly
points out, accepting the validity and fundamental importance of the phenomenol-
ogy of moral experiences is a

‘consequence of an antecedent, deeply-held conviction that, in life, matters of
deontology and axiology (duties and goods) are rather promiscuously met and
mated, not just with each other but with questions of character, virtue, moral
psychology, judgment — perhaps as well as culture, politics, society and his-
tory’.

He adds that

...t takes a keen eye of the literary artist to capture life’s shifting ethical lights
and shadows — to take in its full sweep and minute detail. This is why novelists
and playwrights often seem ethically deeper and more insightful than the sys-
tems of the deepest thinkers (Holbo 2002: 271).

Finally, if DH are possible then it is important that we continue to refine our under-
standing of this moral phenomenon and explore its wider implications for a range of
political, social, psychological, and meta-ethical issues.Without a clear account of
DH scenarios and their moral implications, we lose the ability to accurately describe
a fraught part of our moral reality and, instead, respond in inappropriate and dam-
aging ways to these specific kinds of unavoidable situations of justified moral
wrongdoing.

Appendix 1

Argument to show that a moral dilemma (MD) cannot be held consistently
with Principle of Deontic Consistency (PDC) and Principle of Deontic Logic (PDL)

1. OA

2. OB

3. —C(A&B) (Conjunction of 1-3 represents MD).

4. OA — = 0~ A (asserting the principle of PDC).

5. O(A—B)— (OA — OB) (asserting the principle of PDL).
6. [O-(B&A) (from 3).

7. OB —-A) (from 6).

8. O@B—-A)— (OB — 0-A) (an instantiation of 5).

9. OB — O-A (from 7 and 8 Modus Ponens).
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10. O-A (from 2 and 9 Modus Ponens).
11. OA and O—-A (from 1 and 10) [Conflicts with PDC—A cannot be obligatory
and forbidden].
From PDC and premise 1 we conclude.
12. = 0O —A (directly contradicts premise 10).

Key for symbols: [0=Physical necessity; O =Ought to do; — =If... then; ==Not
the case; - C=Cannot; & = And.
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