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Abstract

Recognition that hydropower plays a role in fostering sustainable development and help-
ing countries move away from fossil fuels has led to a resurgence of planned projects on
transboundary rivers around the world. Whilst these projects offer clear benefits, they are
not without their socio-ecological impacts. An added feature of hydropower projects is that
they tend to involve a wide range of actors that are responsible for their financing, plan-
ning, construction and operation (international and domestic; private and State). This begs
the question, if it is ultimately the responsibility of States to ensure that these projects are
in accordance with international law obligations, what does that responsibility entail when
much of the activity is conducted by private companies? International law has a long tradi-
tion of placing States under an obligation to regulate the conduct of non-State activities so
as to prevent transboundary harm. However, a closer review of the law relating to trans-
boundary hydropower projects reveals that more could be done to guide States as to the
appropriate measures that they might put in place to ensure that any hydropower projects
involving private actors are implemented in an equitable and sustainable manner.
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1 Introduction

Hydropower is increasingly seen as an important contributor to several global targets and
commitments, including the United Nations Sustainable Development Goals (SDGs) and
the nationally determined contributions of the 2016 Paris Agreement. This has led to the
rapid growth of the hydropower sector in recent years. A record-breaking 21.8 gigawatts
(GW) of estimated hydropower capacity was put into operation in 2018 (International
Hydropower Association 2019). Hydropower is seen as an important alternative to fos-
sil fuels and a key contributor to mitigating the impacts of climate change and fostering
sustainable development (Sustainable Energy 2019; cf. WWF & The Nature Conservancy
2018). The potential to develop the hydropower sector further is therefore high. Whilst
Africa is highlighted as the continent with the most untapped technical hydropower poten-
tial in the world, that potential is high in many other parts of the world (International
Hydropower Association 2019). Hoes et al. (2017) estimate that hydropower has the poten-
tial to satisfy 33% of annually required energy, whilst hydropower production in 2017 was
just 3%.

Despite hydropower being seen as an important contributor to sustainable development,
hydropower projects are not without their costs. These projects can lead to significant
socio-ecological impacts, such as disrupting natural river flows, fragmenting river ecosys-
tems, inhibiting migration paths and changing habitats, producing greenhouse gas emis-
sions from reservoirs, and altering sedimentation flows (Simonov et al. 2019). In turn, such
changes can have a major impact on the livelihoods of populations reliant upon the ecosys-
tem goods and services provided by river systems.

Proponents of hydropower must therefore strike a balance between maximising the
benefits of these projects, whilst mitigating any potential socio-ecological impacts. Strik-
ing such a balance is not easy. An additional complication is that many of these develop-
ments take place on rivers shared between countries. Whilst it has been proven, such as in
the cases of the Columbia River (the USA and Canada) and the Senegal River (Senegal,
Mali and Mauritania), that joint hydropower projects can offer a catalyst for cooperation
between countries (Hensengerth et al. 2012); in other transboundary rivers, such as the
Blue Nile (Egypt, Ethiopia and Sudan) and the Vakhsh River (Tajikistan and Uzbekistan),
unilateral hydropower projects have rather been a source of tension between States (Yih-
dego et al. 2016; Menga and Mirumachi 2016).

A further complication of these large-scale hydropower projects is that they often
involve not only States but private companies. These companies, often multinational in
nature, play a range of roles related to the financing, planning, construction and operation
of projects (see Merme et al. 2014). The involvement of both State and private companies
poses a particular dilemma in terms of the applicable laws and standards that should apply
(Tanzi 2014). Ultimately, it is the responsibility of States to ensure that these projects are
in accordance with international law obligations, but what does that responsibility entail
when much of the activity is conducted by private companies? This paper seeks to respond
to this question by considering the normative requirements of the duty to take all appropri-
ate measures to prevent significant transboundary harm. More specifically, the paper asks
what measures might be appropriate for a State to adopt, in a scenario where much of the
financing, planning, construction and operation of a hydropower project is carried out by
private companies.

In order to better understand the basis of the normative requirement placed on States to
prevent significant transboundary harm, the paper first traces the origins of the obligation
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and considers the scope of that obligation vis-a-vis both State and non-State actors. The
paper then goes on to examine the extent to which the activities of private companies are
considered in the law relating to international watercourses, and in particular the Conven-
tion on the Law of the Non-navigational Uses of International Watercourses (Watercourses
Convention), and the Convention on the Protection and Use of Transboundary Water-
courses and International Lakes (Water Convention). Having concluded that the analysis
of the law relating to international watercourses only provides limited guidance, the paper
explores whether any additional guidance can be found. Towards this endeavour, the paper
asks whether three different avenues of enquiry might shed light on the ‘appropriate’ meas-
ures that should be adopted by States vis-a-vis private companies involved in hydropower
projects, namely human rights instruments, the policies of international financial institu-
tions and industry standards. The paper concludes by outlining the type of appropriate
measures that both States and private companies might follow in relation to transboundary
hydropower projects and identifies certain gaps within the existing framework in need of
further consideration.

2 Foundations of the obligation to prevent transboundary harm

The obligation that a State prevent its territory from being used to cause harm to other
States is well established in international law (Buchan 2016, p. 422). In the Corfu Channel
case (ICJ 1949), the International Court of Justice (ICJ) stipulated that, as an obligation
of customary international law, a State must not, ‘allow knowingly its territory to be used
for acts contrary to the rights of other States’ [emphasis added]. Along similar lines, in the
1941 Trial Smelter case the arbitral tribunal famously stated that, ‘no State has the right to
use or permit the use of its territory in such a manner as to cause injury by the emission
of fumes in or transported to the territory of another or the properties or persons therein,
when the case is of serious consequence and injury is established by clear and convincing
evidence’ [emphasis added] (United Nations 2006).

A critical feature in both these seminal cases is that they relate not only to the direct
actions of a State, but also to the activities of others operating under the jurisdiction of that
State. In the Corfu Channel case two British warships were struck by mines whilst pass-
ing through an international strait in Albanian waters. The ICJ subsequently determined
that, whilst the Albanian government may not be directly responsible for the laying of the
mines, they must have known about the existence of the mines, and they therefore had a
legal duty to warn ships within the area of that threat. Similarly, the smelter in question in
the Trail Smelter case was operated by the Consolidated Mining and Smelting Company.
The tribunal maintained that the Canadian government had a responsibility to regulate the
activities of such companies in order to prevent transboundary harm—in this instance by
harmful emissions affecting forests and agricultural interests in the United States of Amer-
ica. This therefore begs the question, what would be the appropriate level of regulation that
States might implement to prevent significant transboundary harm?

Ascertaining what might be the most appropriate level of regulation that a State should
adopt rests on an understanding of the concept of due diligence. In the Alabama Case, a
due diligence obligation was described as, ‘such care as Governments ordinarily employ
in their domestic concerns’ (United Nations 2012). As observed by the International Law
Commission (ILC), certain basic tenets of government should be in place, for instance, ‘the
Government concerned should possess, on a permanent basis, a legal system and material
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resources sufficient to ensure the fulfilment of its international obligations’; and ‘the State
must also establish and maintain an adequate administrative apparatus’ (ILC 1999). How-
ever, what is ‘reasonable’ for one government may not be reasonable for another. As noted
by the ILC (1956), due diligence can be said to be:

...due care in taking measures normally undertaken in the particular circumstances
of the case, foreseeability of the injurious acts and the possibility of preventing their
commission with the resources available in the State, necessary exercise of authority
in apprehending the individuals who committed injurious acts and giving the alien
the opportunity to bring a claim against such individuals [emphasis added]

Determining the requirements placed on States vis-a-vis private companies is therefore not
an easy matter as it may vary depending on the circumstances of the case. However, are
there still at least certain minimum normative requirements that can guide States when
dealing with private companies involved in transboundary hydropower projects?

More generally, the 2001 ILC Draft Articles on Transboundary Harm from Hazard-
ous Activities' set out a series of ‘appropriate measures’ that all States should adopt in
order to comply with their due diligence obligation to prevent significant harm. Article 5,
for instance provides that, ‘States concerned shall take the necessary legislative, admin-
istrative or other action including the establishment of suitable monitoring mechanisms’
(ILC 2001). The ILC (2001) in its commentary to this Article addresses non-State actors
by suggesting that, ‘where activities are conducted by private persons or enterprises, the
obligation of the State is limited to establishing the appropriate regulatory framework’. An
important feature of this regulatory framework contained in Article 6 of the Draft Articles
is that any activities likely to cause significant transboundary harm should be subject to
prior authorisation of the State. However, the Draft Articles remain silent on the content
of that regulatory framework, and even provides that, ‘States are free to choose the form of
such authorisation’ (ILC 2001).

One feature of the regulatory framework that has attracted some discussion in interna-
tional case law, is the requirement to assess potential impacts prior to any project authori-
sation. In the Pulp Mills Case, for example, the ICJ (2010) noted that pursuant to general
international law, States are obliged to, ‘undertake an environmental impact assessment
where there is a risk that the proposed industrial activity may have a significant adverse
impact in a transboundary context, in particular, on a shared resource’ [emphasis added].
Whilst this passage supports the requirement that a State—and by implication any non-
State actor planning a project—conduct an environmental impact assessment (EIA) where
there may be a risk of significant adverse impact, the Court was keen to point out that gen-
eral international law does not specify, ‘the scope and content of an environmental impact
assessment’ (ICJ 2010). In the San Juan River Cases, the Court elaborated slightly on this
obligation to conduct an EIA, by stating that,

... to fulfil its obligation to exercise due diligence in preventing significant trans-
boundary environmental harm, a State must, before embarking on an activity having
the potential adversely to affect the environment of another State, ascertain if there
is a risk of significant transboundary harm, which would trigger the requirement to
carry out an environmental impact assessment (ICJ 2015).

! “Hazardous activities” are defined in the Draft Articles as, ‘any activity which involves the risk of causing
significant transboundary harm’.
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This passage from the Court’s judgement would suggest the need for domestic procedures
to be in place by which to trigger an assessment on whether any activity in a State’s terri-
tory is likely to cause significant harm. However, the Court in reiterating its opinion in the
Pulp Mills case, suggested that ‘determination of the content of the environmental impact
assessment should be made in light of the specific circumstances of each case’ (Interna-
tional Court of Justice 2015). These cases, therefore, say little about the actual content or
scope of any assessment, or the respective roles and responsibilities of a State vis-a-vis
private companies. Additionally, with the exception of the Convention on Environmen-
tal Impact in a Transboundary Context (Espoo Convention) (see below) it is questionable
whether there is a common practice for national EIA legislation to explicitly make refer-
ence to the transboundary nature of impacts, and considerable uncertainty under interna-
tional law as to the appropriate scope of any impact assessment, i.e. does it cover both
environmental and social impacts? Also, in terms of reach, should any private company
engaged in such an exercise consider downstream water users even when those users are
situated in another State? And, if so, how can a company engage with those users if there
is no agreed platform between the States concerned, such as a transboundary river basin
organisation?

3 The treatment of private companies under the law of international
watercourses

Both the Water Convention and the Watercourses Convention provide a requirement that
States adopt ‘appropriate measures’ to prevent significant transboundary harm. Unfortu-
nately, these instruments also say little about the types of measures that might be consid-
ered appropriate in order to prevent significant harm that is a result of the activities of
private companies involved in hydropower projects.

The most explicit recognition of the type of measures that might be considered ‘appro-
priate’ is provided within the Water Convention. Article 2 of the Water Convention calls
upon Parties to adopt, ‘relevant legal, administrative, financial and technical measures’ to
‘prevent, control and reduce transboundary impact’. More specific requirements are set out
in Articles 2 and 3, although much of the focus is on establishing appropriate measures to
address issues relating to water quality and transboundary pollution, e.g. prior licensing,
monitoring and control of waste-water discharges, and adopting water-quality objectives
and criteria (see generally (UNECE 2013); see also Article 21, Watercourses Convention).

Both instruments do provide additional guidance in relation to the planning phase of any
transboundary hydropower project. Based on customary international law requirements the
Watercourses Convention and the Water Convention require countries to notify and consult
upon planned measures, to exchange relevant data and information, and to, in the words of
the Water Convention, apply ‘EIA and other means of assessment’ (Art. 3(1)(h)). However,
as noted above, there is little guidance on the scope of any EIA procedure, nor the require-
ments that any private company might follow.

Some guidance can be found in the Espoo Convention, which was adopted on 25 Febru-
ary 1991 and entered into force in 1997. There are currently 45 Parties to the Convention
across Europe, Central Asia and the Caucasus. Pursuant to Article 2(1), parties are required
to establish an EIA procedure that permits public participation. Such a procedure requires
those planning an activity to submit ‘environmental impact assessment documentation’, to
a ‘component authority’, which is defined in the Convention as, ‘the national authority or
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authorities designated by a Party as reasonable for performing the tasks covered by this
Convention and/or the authority or authorities entrusted by a Party with decision-making
powers regarding a proposed activity’ (Art. 1(ix)). Information to be included in the EIA
documentation, includes a description of the proposed activity and its purpose, as well
as any reasonable alternatives; a description of the environment likely to be significantly
affected by the proposed activity or any alternatives; any mitigation measures envisaged to
minimise likely impacts; gaps or uncertainties in knowledge; and any post-project monitor-
ing plans (Annex II). In addition, the Party where the project is planned has the obligation
to not only consult with any potentially affected Party, but also, ‘ensure that the public of
the affected Party in the areas likely to be affected be informed of, and be provided with
possibilities for making comments or objectives on, the proposed activity’ (Art. 3(8)). The
Espoo Convention can therefore be seen as the most detailed multilateral convention cover-
ing both the scope and content of any transboundary EIA. However, with only 45 parties
located in the pan-European region, the Convention can not be considered to be universally
applicable. This begs the question, whether there are any other avenues of international
law, that might provide further guidance on the types of measures that a State should adopt
in relation to the conduct of private companies involved in transboundary hydropower pro-
jects. The following sections focus on three potential areas—human rights, the policies of
international financial institutions and industry standards.

4 Can a human rights perspective shed light on the duty to take all
appropriate measures?

In relation to human rights, the 1948 Universal Declaration of Human Rights provides
an authoritative statement of customary international law in the field. This declaration is
complemented by the 1966 International Covenant on Civil and Political Rights and the
1966 International Covenant on Economic, Social and Cultural Rights. Institutions, such
as the UN Human Rights Council, and the UN Committee on Economic, Social and Cul-
tural Rights have the responsibility to oversee the implementation and development of this
Human Rights regime and have helped to further elaborate its content.

The closest link to transboundary water issues and human rights can be found in the
2002 General Comment No. 15 on the Right to Water by the UN Committee on Economic
and Cultural Rights (GC15). GC15 aims to interpret a right to water from the more general
right to a standard of living adequate for health and well-being, and the right to health
contained in Articles 11 and 12 of the 1966 Covenant on Economic, Social and Cultural
Rights. According to GC15, ‘the human right to water entitles everyone to sufficient, safe,
acceptable, physically accessible and affordable water for personal and domestic uses’
(United Nations 2002).

No explicit reference to transboundary waters is made within GC15, although it does go
slightly further than more general human rights instruments. For instance, States have an
obligation to ‘refrain from actions that interfere, directly or indirectly, with the enjoyment
of the right to water in other countries’ (United Nations 2002). In referencing the Water-
courses Convention, this requirement can be seen as endorsing the obligation contained
in Article 10 of the latter instrument, namely that ‘special regard’ should be given to ‘the
requirements of vital human needs’, or the provision of ‘sufficient water to sustain human
life’ (United Nations 1997). GC15 also makes a limited reference to non-State actors by
suggesting that States are under a responsibility to, ‘prevent third parties from interfering
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in any way with the enjoyment of the right to water’ (United Nations 2002). Howeyver,
whilst this might arguably place a State under a responsibility to safeguard the rights of
citizens within another country—on the extraterritorial nature of the right to water, see
McCaffrey (1992) and Bulto (2013)—it says little about the regulatory requirements that
might be put in place to prevent companies from violating such rights.

In terms of the conduct of private companies and human rights, one of the most signifi-
cant global initiatives is the Guiding Principles on Business and Human Rights adopted by
the Human Rights Council, which have been described as, ‘the authoritative global refer-
ence point for business’ (United Nations 2011; Wettstein et al. 2019). The principles rec-
ognise a State’s responsibility to take appropriate steps to prevent, investigate, punish and
redress human rights abuses by private actors; and the responsibility of business enter-
prises to respect human rights. ‘Business enterprises’ are defined in the Guiding Principles
as ‘both transnational and others, regardless of their size, sector, location, ownership and
structure (United Nations 2011). For States, the guiding principles stress that, whilst they
have discretion over the specific measures adopted, effective policies, legislation, regula-
tions and adjudication should be in place to protect human rights. These measures should
extend to ‘home States’ taking appropriate steps, ‘to prevent abuse abroad by business
enterprises within their jurisdiction (United Nations 2011). The Guiding Principles also
stress that business enterprises have a direct responsibility to protect human rights, through
their own activities, as well as to prevent or mitigate human rights impacts that are directly
linked to their operations, products or services. Although general in nature, the Guiding
Principles go on to stipulate that business enterprises, ‘should carry out human rights
due diligence’ (United Nations 2011); which may include ensuring that an assessment
of human rights impacts is embedded in other processes such as environment and social
impact assessments. Whilst not explicit, this requirement would suggest that companies
carrying out hydropower projects on transboundary rivers, and those States regulating such
conduct, consider the implications of those activities on the human rights of individuals
and communities in countries potentially affected by the project, such as the requirement to
safeguard sufficient water to sustain human life.

Further guidance is provided in General Comment 24 on State obligations under the
International Context on Economic, Social and Cultural Rights in the context of business
activities, which was adopted 10 August 2017 (GC24) (United Nations 2017). In many
respects, GC24 builds upon the guiding principles. However, in relation to transboundary
hydropower projects, a number of additional features are worthy of note. In terms of State
obligations, the GC24 recognises a State’s obligation to ‘adopt legislative, administrative,
educational and other appropriate measures, to ensure effective protection against Cove-
nant rights violations linked to business activities and ensure that victims have effective
remedies’ (United Nations 2017, para. 14).

In terms of transboundary projects, such measures might suggest that victims from
potentially affected States downstream of the planned activity, might have a right to access
judicial or other procedures, or have a right to claim compensation or other relief in the
State where such activities take place (see Article 32 of the Watercourses Convention).
Closely aligned to this is the question whether there is a need for a global framework to
harmonise minimum standards for civil liability within the context of transboundary harm.
However, to date, any initiatives to develop such a global framework have been slow to
get off the ground (see Boyle 2005; Dascalopoulou-Livada and Kolliopoulos 2017; Tanzi
2014).

In line with the International Labour Organisation Convention 169, GC24 also recog-
nises the need for States to account for the impact of businesses activities on indigenous
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peoples, and ‘in particular, actual or potential adverse impacts on indigenous peoples’
rights to land, resources, territories, cultural heritage, traditional knowledge and culture’
(United Nations 2017, para. 17). This suggests that private companies, under regulatory
conditions of a State, must ensure that potential impacts of hydropower projects on indig-
enous peoples are considered beyond the sovereign borders of the State where the planned
activity takes place.

Another important addition contained in GC24 relates to the exterritorial nature of the
obligations under the Covenant. There is an explicit recognition in GC24 that, ‘obligations
of the Covenant are expressed without any restriction linked to territory or jurisdiction’
(United Nations 2017, para. 27). Whilst this statement is primarily aimed at the conduct of
corporations domiciled in their territory, causing human rights violations abroad, it would
also appear to be relevant to the transboundary context. Moreover, GC24 reiterates the
requirement under customary international law that prohibits a State from allowing its ter-
ritory to be used to cause damage on the territory of another State, and that such prohibi-
tion extends to human rights law (United Nations 2017, p. 27).

5 International financial institutions principles and procedures

An important feature of many large hydropower projects, including transboundary hydro-
power projects, is project finance. In recent years, a number of policies, principles and pro-
cedures have been developed to guide both companies and States in ensuring that projects
are developed with sufficient environmental and social safeguards in place. Whilst they are
mostly voluntary in nature, this begs the question, whether these policies, principles and
procedures may offer additional guidance in terms of what measures States might adopt to
regulate the conduct of private companies involved in transboundary hydropower projects.

During the 1990s and early 2000, banks were often the target of high-profile NGO cam-
paigns opposed to their financing of projects that had significant negative environmental
and social impacts (Conteras et al. 2019, p. 307). As a result of pressure on the banking
sector, a set of voluntary guidelines, the so-called Equator Principles, were adopted by
eight banks in 2003. To date, 99 financial institutions in 37 countries have subsequently
adopted the Equator Principles (see Equator Principles 2019)). The Equator Principles
comprise ten key principles that address social and environmental risks related to large-
scale infrastructure projects. Essentially, these principles require financial institutions
to not only assess the financial aspects of any project but conduct an environmental and
social assessment. Transboundary aspects of a project are not directly addressed within
the principles. However, through the carrying out of any assessment, it would be expected
that transboundary considerations be taken into account. Another key requirement of the
principles relates to stakeholder engagement, where financial institutions are required to,
‘demonstrate that effective stakeholder engagement as an ongoing process in a structure
and culturally appropriate manner with affected communities, and where relevant, other
stakeholders’ has been implemented (Equator Principles 2019). To foster implementation
and compliance with the Equator Principles, a grievance mechanism, independent reviews,
and ongoing monitoring and reporting have been established.

More recently, and in response to the adoption of the SDGs, UN Environment’s Finance
Initiative, which brings together over 200 financial institutions, has developed a set of Prin-
ciples for Positive Impact Finance in 2017 designed to guide financiers and investors in
making a positive impact on the environment and society (UNEP Finance Initiative 2019).

@ Springer



The duty to take appropriate measures to prevent significant... 675

Positive impact is defined in the principles as, ‘that which serves to deliver a positive con-
tribution to one or more of the three pillars of sustainable development (economic, envi-
ronmental and social), once any potential negative impacts to any of the pillars have been
duly identified and mitigated’ (UNEP Finance Initiative 2019). The primary target audi-
ence for the principles is financiers, investors, donors and auditors. The principles empha-
sise the need for business activities to ensure that adequate processes, methodologies and
tools are in place to identify and monitor impact, and that such impacts should be delivered
in a transparent manner. These approaches should include consideration of environmental,
social and corporate governance (ESG) criteria in investment valuations and assessments.
Whilst not explicitly stated in the principles, this would suggest that companies account for
any transboundary environmental and social impacts of a project. Additionally, the prin-
ciples call upon companies to monitor the impacts of any projects in a transparent man-
ner. Within a transboundary hydropower context, this suggests that any environmental and
social impact assessments related to a planned project, or any continuous assessment of the
impact of a project during its operation, be made available to all stakeholders.

In the interest of space, the analysis of development bank policies will concentrate on
those of the World Bank, although similar policies tend to be in place for regional devel-
opment banks. The World Bank has over 70 years of experience in financing projects on
transboundary waters (Salman 2019). Early on, the Bank developed its own policies for
determining whether to finance infrastructure projects on transboundary waters (Salman
2019; Paisley et al. 2017). The policy on international waterways (OP 7.5) encourages
countries sharing transboundary waters to enter into agreements or arrangements for those
waters subject to any proposed project and offers the assistance of the bank to support the
negotiation of any agreements or arrangements (World Bank 2012). Additionally, the ben-
eficiary State is obliged to notify all other riparians of the proposed project and provide
the details thereof. Where, following notification, another riparian State objects to the pro-
posed project, the Bank can appoint an independent expert to examine any objections.

More generally, the most recent policies of the World Bank are set out in its Environ-
mental and Social Framework, which was approved in 2016 and applies to any new World
Bank project as of 1st October 2018 (World Bank 2017).> There are three key elements
to the framework: a vision for sustainable development; the World Bank’s environmental
and social policy for investment project financing; and the environmental and social stand-
ards. The environmental and social policy outlines mandatory requirements for the Bank,
whereas the environmental and social standards set out mandatory requirements for bor-
rowers and projects. The standards cover issues related to the assessment and management
of environmental and social risks and impacts; labour and working conditions; resource
efficiency and pollution prevention and management; community health and safety; land
acquisition, restrictions on land use and involuntary resettlement; biodiversity conserva-
tion and sustainable management of living natural resources; indigenous peoples/sub-
saharan African historically underserved traditional local communities; cultural heritage;
financial intermediaries; and stakeholder engagement and information disclosure (World
Bank 2017). Two critical features of the framework are the carrying out of an environmen-
tal and social assessment, ‘to help ensure that projects are environmentally and socially
sound and sustainable’; and that the borrower, with support by the Bank, conduct ‘early
and continuing engagement and meaningful consultation with stakeholders’ (World Bank

2 Existing projects approved earlier than 1st October 2018 will follow the previous safeguard policies.
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2017). The framework does not provide much detail on transboundary projects, although
it does explicitly require that transboundary risks and impacts of any project be assessed.
Additionally, where relevant, any environmental and social assessment, should account for
the aforementioned operational policy for projects on international waterways (World Bank
2012).

Another important feature of the World Bank’s Environmental and Social Framework
is its grievance mechanism, which allows project-affected individuals and communi-
ties access to a project-specific grievance mechanism, the Bank’s grievance redress ser-
vice, and an independent fact-finding panel (the World Bank Inspection Panel). Each of
these mechanisms is in place to monitor compliance with the Environmental and Social
Framework.

6 Guidelines and tools targeted at private companies

The 2011 OECD Guidelines for Multinational Enterprises provide ‘non-binding principles
and standards for responsible business conduct in a global context consistent with applica-
ble laws and internationally recognised standards’ (OECD 2011). Although these guide-
lines do not address the specific context of transboundary impact, certain principles and
measures suggest how businesses operating within a transboundary context might conduct
themselves. Moreover, a number of cases dealing with the implementation of the guide-
lines have dealt with transboundary hydropower projects and the role of companies therein.

A specific chapter of the OECD guidelines is dedicated to human rights. Drawing upon
the UN Guiding Principles, this chapter recognises that both States and enterprises have
the responsibility to protect human rights. A key commitment of enterprises in this regard
is to ‘carry out human rights due diligence as appropriate to their size, the nature and con-
text of operations and the severity of the risks of adverse human rights impacts’ (OECD
2011). Whilst the OECD guidelines do not, therefore, add much to the UN Guiding Princi-
ples in relation to human rights, they do go into more detail on matters related to sustain-
able development and the environment. Enterprises are accordingly obliged to, ‘take due
account of the need to protect the environment, public health and safety, and generally to
conduct their activities in a manner contributing to the wider goal of sustainable develop-
ment’ (OECD 2011).

A key area of business activity encouraged by the OECD guidelines relates to risk-
based due diligence. Companies are required to, ‘identify, prevent and mitigate actual and
potential adverse impacts’ of their operations (OECD 2011). It could therefore be argued
that there is an implicit requirement upon businesses to conduct risk-based due diligence
of transboundary risks and impacts. As a complement to this due diligence requirement,
the Guidelines recognise that stakeholder engagement, ‘can be particularly helpful in the
planning and decision-making concerning projects or other activities involving, for exam-
ple, the intensive use of land or water, which could significantly affect local communities’
(OECD 2011). Enterprises are therefore encouraged to, ‘engage in adequate and timely
communication and consultation with the communities directly affected by the environ-
mental, health and safety policies of the enterprise and by their implementation’ (OECD
2011).

The importance of accounting for transboundary aspects of a project was evident in the
case of the Poyry Group and the Xayaburi Hydropower project in Laos, which was brought
by 14 civil society organisations against Poyry Group before the Finnish national contact
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point.? Péyry, a Finnish consulting firm, was hired by the Lao government to provide tech-
nical advice on the construction of the Xayabury dam (OECD Watch 2012). The Finnish
national contact point confirmed that consulting companies such as Pdyry had a responsi-
bility to conduct due diligence to avoid being linked to adverse transboundary social and
environmental impacts caused by their clients.

The OECD guidelines also recognise that any due diligence requirement extends to,
‘business partner entities in the supply chain and any other non-State or State entities
directly linked to its business operations, products or services’ (OECD 2011). The guide-
lines go on to state that, ‘if the enterprise identifies a risk of contributing to an adverse
impact, then it should take the necessary steps to cease or prevent its contribution and
use its leverage to mitigate any remaining impacts to the greatest extent possible’ (OECD
2011). The issue of linked business entities came up in the case of an Austrian company,
Andritz Hydro Gmbh, which supplied hydropower-turbines for the aforementioned Xay-
aburi project (OECD 2014). What is perhaps most significant about the case from a trans-
boundary context is the fact that Andritz Hydro GmbH was not responsible for the imple-
mentation of the project but merely the supply of a particular component, i.e. the turbines.
However, it was clear that the OECD guidelines would still apply to the company’s actions,
and therefore require the company to consider the transboundary environmental and social
impacts of a project as a whole before agreeing to supply the turbines (Finance & Trade
Watch 2018).

In relation to hydropower, the International Hydropower Association (IHA) has devel-
oped a set of sustainability tools, the development and implementation of which is over-
seen by the Hydropower Sustainability Council’s governance committee. This committee
is a multi-stakeholder group made up of energy companies, government agencies, finan-
cial institutions, and social and environmental NGOs. The IHA’s 2018 Hydropower Sus-
tainability Guidelines on Good International Industry Practice (HGIP), which build on
the World Commission on Dams Recommendations (World Commission on Dams 2000),
the Equator Principles, World Bank Safeguard Policies and IFC Performance standards,
addresses four stages of a project’s life cycle—early stage, preparation, implementation and
operation. The HGIP is described as a ‘normative document on how sustainability prac-
tice should be defined and measured in the hydropower sector’ (International Hydropower
Association 2018a). The guidelines cover six areas of good practice, including project
assessment, management, stakeholder engagement, stakeholder support, compliance and
outcomes. Although limited, the guidelines do make explicit reference to transboundary
water issues.

At the assessment stage of a project, the importance of assessing the governance envi-
ronment within which a project operation is highlighted, including, ‘transboundary issues’
(International Hydropower Association 2018a). Additionally, the guidelines highlight
that specific external governance risks should be ‘well-assessed’ at the project prepara-
tion stage, including ‘limitations or uncertainties in the institutional arrangements between
neighbouring jurisdictions that address boundary-related issues, such as the management
of project impacts in a river system, transport of goods and services, and information and
resource sharing’ (International Hydropower Association 2018a). Similarly, the guide-
lines emphasise that in the case of transboundary projects, it would be important to assess
how a project fits with regional policies and plans, such as those developed by river basin

3 National contact points, which are usually a government department, are established to monitor compli-
ance with the OECD guidelines.
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organisations (International Hydropower Association 2018a). The guidelines also highlight
the importance of assessing the environmental and social impacts of a project at a prepara-
tory stage. This would, according to the guidelines, include, ‘any transboundary aspects
of the project’ (International Hydropower Association 2018a); and would, ‘allow for early
and careful consideration of how transboundary issues will be addressed when assessing
impacts, engaging with stakeholders, and defining mitigation measures’ (International
Hydropower Association 2018a).

In terms of management, the guidelines stress the importance of developing, ‘manage-
ment plans and processes for issues that affect project affected communities’ (International
Hydropower Association 2018a), and stipulate that these plans and process should include
‘arrangements between jurisdictions that cover the implementation of plans, timing objec-
tives, monitoring and evaluation mechanisms, and any handover arrangements’ (Interna-
tional Hydropower Association 2018a).

In terms of the outcomes, the guidelines provide that during the preparation stage of
project plans for downstream flows should take into account any transboundary objectives
where relevant (International Hydropower Association 2018a). The Guidelines go on to
explain that, ‘transboundary objectives would be relevant if the downstream effects of the
hydropower facility cross into a different jurisdiction than that in which the reservoir, dam
and power station are found. If this is the case, then processes to assess and make determi-
nations on downstream flow regimes should take into account transboundary stakeholder
interests and objectives’ (International Hydropower Association 2018a).

The Guidelines are supplemented by the 2018 Hydropower Sustainability Assessment
Protocol (International Hydropower Association 2018b) and the Hydropower Sustain-
ability Environmental, Social and Governance Gap Analysis Tool (HESG) (International
Hydropower Association 2018c). In setting out a methodology for assessing a project
throughout these key stages of its life cycle, the Protocol can be seen as a tool by which
to implement the guidelines. The Protocol, therefore, highlights many of the same trans-
boundary considerations, that are addressed in the guidelines. The protocol also calls for
the identification of sources of data and information that can be used to assess the vari-
ous aspects of a project. In the transboundary context, for instance, the protocol highlights
examples of evidence for transboundary issues as including, ‘records of meetings with
representatives from governments, transboundary institutions and other key stakeholders’;
and interviews with downstream authorities or community representatives (International
Hydropower Association 2018b). Where gaps are identified through the Hydropower Sus-
tainability Assessment Protocol, the HESG tool provides the basis for an action plan that
can be used to address any shortcomings and ensure that a project is consistent with the
sustainability guidelines (International Hydropower Association 2018c).

7 Conclusion

This paper asked what measures might be appropriate for a State to adopt as ‘appropri-
ate measures’ to prevent significant transboundary harm in a scenario where much of
the financing, planning, construction and operation of a hydropower project is largely
carried out by private companies. In some respects, comfort might be gained from the
fact that the activities of non-State actors have clearly been part and parcel of a State’s
obligation to prevent significant harm since the seminal cases in the 40 s and 50 s, such
as Trail Smelter and the Corfu Channel Case (ICJ 1949; UN 2006). States clearly have
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an obligation to ensure that an ‘appropriate’ legal and administrative framework is in
place to mitigate against transboundary harm caused by private companies. However,
significant gaps remain. In relation to the activities of private companies involved in
transboundary hydropower projects, international law provides little guidance as to the
scope and content of any national legal and administrative framework that might be
deemed appropriate to regulate the conduct of private companies. The ILC would sug-
gest that customary international law obliges States to adopt a regulatory framework
and ensure that prior authorisation is in place for any project likely to cause transbound-
ary harm (ILC 2001). Case law, including Pulp Mills and the San Juan River Cases,
would suggest that a key component of any prior authorisation would be an assessment
of any likely transboundary impacts. The need for such an assessment is also supported
through an interpretation of both the Watercourses and the Water Convention. However,
there is little guidance as to the scope and content of any transboundary assessment.
Does, for instance, an EIA entail a State planning a hydropower project on a transbound-
ary river simply account for any potential impacts that might occur within the territory
other riparian States? Alternatively, would it require a joint EIA, whereby, all potential
affected States, and possibly other potentially affected non-State actors, are engaged in
the process? If a joint EIA was a requirement, how might a private company carry out
such as assessment, when potentially affected communities live on the other side of a
sovereign border. Arrangement of such an assessment might be particularly problematic
when no cooperative arrangement or transboundary river basin organisation is in place.
Whilst the ESPOO Convention offers some additional guidance, the majority of States
involved in hydropower developments fall out with its jurisdiction.

A review of human rights laws leads to similar conclusions. Human rights are clearly
applicable to water issues, including the transboundary context, and through instruments
such as the Guiding Principles on Business and Human Rights and GC24, States are
obliged to consider the activities of private companies vis-a-vis any potential human rights
violations. However, the relevant instruments say little about the particularities of trans-
boundary hydropower developments. States would appear to be obliged to put in place a
regulatory system which ensures that private companies assess the human rights impacts
of their operations, and in so doing consult with potentially affected communities, includ-
ing the rights of indigenous groups. Additionally, it would appear that States should ensure
that individuals potentially harmed by the actions of private companies have access to judi-
cial redress. However, beyond that, the scope and content of any ‘appropriate’ regulatory
framework are not easy to discern.

Some guidance might be found by looking at policies of international financial institu-
tions, and business and sector-specific standards. However, it should be stressed that these
policies and standards are not legally binding. States and the private companies that they
collaborate with may choose not to sign up to such standards, or may find private financing
elsewhere, which in turn leads to a greater risk that lower environmental and social stand-
ards being implemented. At best, such initiatives might therefore help to shape and inter-
pret more general international law in this area. The World Bank policies on international
waterways can be seen as important in this regard. What is evident, particularly from the
review of the OECD Guidelines, is that private companies are increasingly confronted with
the challenges in implementing hydropower projects on transboundary rivers; and respon-
sible companies may well appreciate greater guidance on how they might implement pro-
jects on transboundary rivers.

In sum, further guidance to both States and private companies involved in transbound-
ary hydropower projects is therefore desperately needed to ensure that these projects are
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implemented in an equitable and sustainable manner; and to ensure that the potential of
hydropower in contributing to the SDGs and renewable energy needs is realised.
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