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Abstract
In the early 2000s, several states legalized marijuana for medicinal uses. Since then, 
more and more states have either decriminalized or legalized marijuana use for 
medical or recreational purposes. Federal law has remained unchanged. The state-
level decriminalization of marijuana and the concomitant de-stigmatizing and main-
streaming is likely to lead to greater use among the general population, including 
among nursing mothers. Marijuana is already one of the most widely used illicit 
substances among lactating women. There exist few studies demonstrating the 
effects of marijuana in breast milk on nursing babies. In the present context of a 
changing legal landscape, shifting cultural beliefs, and the absence of clear profes-
sional guidelines, healthcare professionals are faced with ethical questions around 
how best to support nursing mothers and their babies when marijuana use is a factor. 
This paper first presents an overview of the law, science, and professional guidelines 
as they relate to marijuana and breastfeeding. Then, I offer an assessment of the rel-
evant ethical issues providers and their patients may need to navigate.
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Introduction

In the early 2000s, several states legalized marijuana for medicinal uses. Since then, 
more and more states have either decriminalized or legalized marijuana use for med-
ical or recreational purposes. Federal law has remained unchanged. The state-level 
decriminalization of marijuana and its concomitant de-stigmatizing and mainstream-
ing is likely to lead to greater use among the general population, including among 
nursing mothers. Marijuana is already one of the most widely used illicit substances 
among lactating women (Hughes et al. 2018). There exist few studies demonstrating 
the effects of marijuana in breast milk on nursing babies. In the present context of a 
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changing legal landscape, shifting cultural beliefs, and the absence of clear profes-
sional guidelines, healthcare professionals are faced with ethical questions around 
how best to support nursing mothers and their babies when marijuana use is a factor. 
This paper first presents an overview of the law, science, and professional guidelines 
as they relate to marijuana and breastfeeding. Then, it offers an assessment of the 
relevant ethical issues providers and their patients may need to navigate.

The Law

Thirty-two states and the District of Columbia have legalized the use of marijuana 
for the treatment of symptoms related to a variety of conditions including arthri-
tis, multiple sclerosis, cancer, and HIV/AIDs. California was the first state to legal-
ize medical marijuana in 1996. In 2012, Colorado and Washington became the first 
states to vote to legalize marijuana for recreational purposes. Since then, seven 
states and the District of Columbia have passed laws allowing for the personal pos-
session and consumption of cannabis by adults. These states are Alaska, California, 
Maine, Massachusetts, Nevada, Oregon, and Vermont. In November 2018, medi-
cal marijuana was legalized in Missouri and Utah, while Michigan became the first 
Midwestern state to legalize recreational use of marijuana. Generally, although not 
uniformly, states have adopted policies supporting a state-controlled market where 
consumers can buy marijuana for personal use from a safe, regulated source.

Compared to changes in state law, federal law relating to marijuana has been sta-
ble. Federal US drug policy was established in 1970 by the Controlled Substances 
Act (CSA) (21 U.S.C. § 811), which does not recognize the difference between 
medical and recreational use of marijuana. Federal laws are generally applied only 
against persons who possess, cultivate, or distribute large quantities of cannabis. 
Beginning in 2013, under the Obama administration, the federal government did 
not enforce federal laws in states where marijuana is legal and appropriate regula-
tions are in place. A January 2018 memo to the Justice Department by then Attorney 
General Jeff Sessions rescinded all previous guidance on marijuana enforcement, 
leading to speculation that federal enforcement priorities may change under the 
Trump administration (Sessions 2018). However, Sessions’ memo, while noting that 
“marijuana is a dangerous drug and that marijuana activity is a serious crime,” reaf-
firmed the importance of prosecutorial discretion and weighing of all relevant con-
siderations. In April 2018, in response to concerned questioning by senators whose 
states have legalized marijuana, Sessions affirmed before the Senate Appropriations 
Committee that “Our priorities are fentanyl, heroin, methamphetamine, cocaine. 
… People are dying by massive amounts as a result of those drugs. We have very 
few, almost zero, virtually zero small marijuana cases. But if they are a big deal and 
illegally acting and violating federal law, our agents may work that case” (Sessions 
2018). In March 2018, Rohrabacher-Blumenauer (first passed in 2014, then known 
as Rohrabacher-Farr), an amendment to the annual appropriations bill that prohibits 
the Department of Justice from using federal funds to interfere with states’ medical 
marijuana programs, was extended for six months. In short, federal law and enforce-
ment policy remains stable.
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The changing legal landscape both reflects and affects public attitudes. Mari-
juana is the most used drug in the US: in 2015, 13.2% of Americans had used 
marijuana in the past month and 8.3% of American in the past year (Azofeifa 
et al. 2016). Among women, 11% had used marijuana in the past year and 6.2% 
had used the drug in the past month. A majority of the population favors decrimi-
nalization (53%), up from 12% in 1969 (Doherty et  al. 2015). The advent of 
“medical marijuana” has contributed to the perception among all age groups that 
marijuana use is a low risk activity.

Marijuana is the most commonly used recreational drug during pregnancy (Mar-
tin et al. 2015). From 2002 to 2014, the prevalence of self-reported, past-month mar-
ijuana use among US adult pregnant women increased from 2.4% to 3.9% (Brown 
et  al. 2017). In a recent California study, marijuana use among pregnant females 
increased from 4% to 7% from 2009 to 2016 (Young-Wolff et al. 2017). The same 
study found higher rates of marijuana use among pregnant females (22% of preg-
nant females under 18, and 19% of pregnant females ages 18–24) by using toxicol-
ogy reports, suggesting that self-reported numbers are likely to be artificially low 
(Young-Wolff et al. 2017). An estimated 84% of marijuana users continue use during 
lactation (Eidelman and Schanler 2012). Millennials currently account for the vast 
majority of United States births (Metz and Stickrath 2015) and at 70%, are signifi-
cantly more likely than other generations to support marijuana legalization (Geiger 
2018). Fifty-three percent of marijuana users are millennials (Ingraham 2017). This 
is the new context in which healthcare providers find themselves.

It is common for women who use any illicit substance in the prenatal or perina-
tal period to fear losing custody of their newborns and/or their other children, and 
being subject to criminal justice consequences for their substance use (Stone 2015). 
Reporting requirements differ from state to state, and it is important for healthcare 
professionals to know what the law requires in their jurisdiction. Typically, reporting 
laws in states which allow marijuana for medical or recreational purposes fall under 
more general abuse and neglect reporting requirements. For example, reporting is 
usually mandatory when a newborn suffers from withdrawal symptoms that require 
a higher level of care than normal to treat, and any time a child experiences adverse 
effects from a parent’s substance use, legal or illegal (Martin 2017).

Marijuana using women who feel judged or threatened may be discouraged from 
seeking comprehensive care during and after their pregnancies. Generally, this is not 
an outcome that enhances their well-being. By understanding the law and their own 
institutional policies, providers can alleviate patients’ unnecessary worries while 
being transparent about their medical concerns and their legal and ethical duty to 
report in some situations. This can help build trusting relationships, even in those 
cases where a duty to report might exist. Staff may also have an unclear sense of 
their personal liability and professional responsibilities. For example, NICU nurses 
who administer expressed breast milk to infants via bottles or feeding tubes may 
worry about being legally implicated should evidence emerge that severe neurode-
velopmental consequences result from THC  in breast milk. Having up-to-date legal 
guidance, reflected in clear hospital policies, and disseminated via sound educa-
tional strategies, is key to enhancing provider-patient relationships and minimizing 
negative health outcomes.
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In the past several years, rapid changes in state law, growing inconsistency 
between federal and state laws, and shifts in rhetoric from Washington have con-
tributed to the uncertain environment in which healthcare providers practice. They 
require guidance from local counsel on current state law, which in almost all situ-
ations will determine actual enforcement. In states where marijuana use, either for 
recreational or medicinal purposes, is legal, attorneys will typically defer to clinical 
judgment on questions about maternal marijuana use during lactation. Healthcare 
professionals have a responsibility to understand the legal context with a view to 
reassuring worried patients, colleagues, and staff when possible, and transparently 
explaining reporting requirements when necessary.

The Science

Despite the prevalence of marijuana use by lactating women, studies of its health 
effects on this population and on neonatal outcomes are scarce. Among the unan-
swered questions are the amount of THC (tetrahydrocannabinol, the chemical com-
pound in cannabis that stimulates a psychoactive response) in breast milk of moth-
ers who use marijuana, its absorption and metabolism by infants, and any resulting 
health effects. The challenges to designing and implementing such studies are 
varied. Of course, inherent challenges exist whenever research on human subjects 
includes vulnerable populations such as pregnant women, human fetuses, and neo-
nates (Department of Health and Human Services 1983, 2009). And in the United 
States, because it is a Schedule I drug, researchers have extremely limited access to 
research-graded cannabis (Cousijn et al. 2018).

When those hurdles are cleared, other challenges arise. It is difficult to isolate 
the effects of marijuana from those related to concurrent use of other substances 
(tobacco, alcohol, other illicit drugs). Tobacco in particular is often used concomi-
tantly with marijuana in rolled cigarettes. The presence of contaminants in mari-
juana (fungi, pesticides, heavy metals) can also affect results. Maternal marijuana 
use while breastfeeding is associated with factors that may independently affect 
mothers, fetuses, and newborns. These include prenatal family history, maternal 
cognitive ability, mental illnesses, and socioeconomic status (Van der Pol et  al. 
2013). The reliance on self-report of use of illicit substances can make it difficult to 
connect actual use with outcomes.

A 2016 systematic review and meta-analysis on neonatal outcomes concluded 
that “the association between maternal marijuana use and adverse outcomes appears 
attributable to concomitant tobacco use and other confounding factors” (Conner 
et  al. 2016). However, a study published in 2017, while concurring that maternal 
marijuana use was not associated with adverse outcomes such as small for gesta-
tional age, preterm birth, and hypertensive disorders, concluded that it is associated 
with an increased risk of neonatal morbidity (Metz et al. 2017). Further spurring the 
need for more study is the fact that quantities of THC in contemporary marijuana 
products are much higher than in the 1980s, when the initial round of findings on 
THC in breast milk were obtained (ElSohly et al. 2016). Researchers call for more 
clarity on any links between marijuana use and adverse health outcomes, as well as 
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good data on the long-term consequences of prenatal marijuana exposure (Metz and 
Stickrath 2015).

Existing research on the effects of maternal marijuana use on nursing infants are 
of limited generalizability and suffer from shortcomings in study design. For exam-
ple, studies focus on heavy chronic users, have small sample sizes, use single-items 
measures, and/or draw from uncontrolled random screenings resulting in little con-
trol for demographic differences between substance-using pregnant women and their 
non-substance using peers. The pharmacokinetics, direct physiological effects and 
longer-term health effects of cannabis further depend on the individual and mode of 
administration, leading some researchers to call not only for more study of the pos-
sible benefits of marijuana use, but the recognition that effects may differ between 
and even within individuals (Cousijn et al. 2018). Limited data suggests that active 
components of marijuana are excreted into breast milk in small quantities, and 
some researchers have posited theoretical risks, the  most significant being altered 
neurodevelopment with chronic, heavy use of marijuana by breastfeeding mothers 
(Lockwood 2017; Jaques et al. 2014). Key gaps in knowledge include the amount 
of THC in breast milk, the length of time THC remains in breast milk, the effects of 
breast milk containing THC on infants, and when it is safe to resume breastfeeding 
after use of marijuana. Some researchers are also now calling for an equal emphasis 
on possible therapeutic benefits. In an opinion issued in 2017, ACOG concluded that 
“There are insufficient data to evaluate the effects of marijuana use on infants during 
lactation and breastfeeding” (Committee on Obstetric Practice 2017).

Clinical Guidance

The American College of Obstetrics and Gynecology, American Academy of Pedi-
atrics, and the Academy of Breastfeeding Medicine, agree that in the absence of 
good data on health effects on the infant, marijuana use during lactation should 
be discouraged. Professional medical organizations recommend counseling on the 
risks of marijuana use, along with advice to abstain while breastfeeding, and refer-
ral to substance abuse support services when appropriate. The American Society 
of Addiction Medicine’s guidelines are representative: “Women who are pregnant 
or contemplating pregnancy should be encouraged to discontinue marijuana use” 
(American Society of Addiction Medicine 2015).

Thomas W. Hale, RPh, PhD, a Professor of Pediatrics at Texas Tech University 
School of Medicine, and the Executive Director of the InfantRisk Center, is the 
author of Medications and Mothers’ Milk, a widely consulted reference for evaluat-
ing medication use in breastfeeding mothers. The 2017 guide classifies marijuana 
lactation risk category as L4—Limited Data—possibly hazardous and recommends 
strongly discouraging marijuana use during lactation (Hale and Rowe 2017). In a 
January 2018 interview, Hale acknowledges that “the breast milk data is old and was 
poorly done years ago” (Hale 2018). Hale is currently conducting a study to deter-
mine how much marijuana is excreted into breast milk with standardized dosages in 
Colorado where recreational marijuana has been decriminalized since 2012. Hale 
commented that 
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It’s too soon to know, but I’m thinking the relative infant dose is going to be 
small and the oral absorption poor. This study, we hope, is just the beginning, 
as much more needs done, such as oral dosing studies, blood level studies in 
mom and infant, different metabolites and forms of THC, etc. … We may this 
year change the lactation risk category for marijuana if the levels in milk are 
exceedingly low as I suspect (Hale 2018).

In 2016, the CDC published recommendations on screening and management of 
substance abuse in the perinatal period with a view to improving provider-patient 
interactions (Wright et al. 2016). The report emphasized that healthcare profession-
als should conduct verbal screening for substance abuse at the first prenatal visit in 
all pregnant women and continue screening  throughout the pregnancy for women 
at higher risk. The CDC also encourages providers to use open-ended and nonjudg-
mental questions. The LactMed database, part of the National Library of Medicine’s 
TOXNET system, a Web-based collection of resources covering toxicology, chemi-
cal safety, and environmental health, contains information on drugs and other chem-
icals that breastfeeding mothers may be exposed to. It concludes, “Because breast-
feeding can mitigate some of the effects of smoking and little evidence of serious 
infant harm has been seen, it appears preferable to encourage mothers who use can-
nabis to continue breastfeeding and reducing or abstaining from cannabis use while 
minimizing infant exposure to the smoke” (Toxicology Data Network 2017).

In addition to the guidance provided by professional organizations and the federal 
government, clinicians in states where recreational marijuana has been decriminal-
ized have access to materials produced by state departments of public health and 
similar agencies. In Colorado, for example, state guidance aligns with the AAP rec-
ommendations and focuses on nonjudgmentally informing patients about the poten-
tial risks of marijuana use while breastfeeding, emphasizing that there is no known 
safe amount of marijuana use, and encouraging support and referral for cessation 
(Colorado Department of Public Health and Environment 2017). Easily understood 
talking points are provided, such as, “THC is stored in body fat. A baby’s brain and 
body are made with a lot of fat. Since your baby’s brain and body may store THC for 
a long time, you should not use marijuana while you are breastfeeding.” Similarly, 
Nevada guidance emphasizes neutral language in the context of uncertain science, 
while emphasizing the benefits of breast milk for babies (Nevada Division of Public 
and Behavioral Health 2017; State of Nevada 2017).

There are very are few studies on actual clinical practice. A 2014 study of lacta-
tion consultants in New England, based on a convenience sample with five close-
ended questions posed to 74 attendees at a state-level lactation consultant conference 
found a wide range of practices. The largest group (44%) indicated that their recom-
mendations to patients depend on the severity of marijuana use. Forty-four percent 
counsel that breastfeeding continue during concomitant marijuana use because they 
believe the benefits of breastfeeding likely outweigh the burdens of THC ingestion 
to the baby, and 15% recommend that mothers who use any marijuana should stop 
breastfeeding altogether (Bergeria and Heil 2015; Salisbury 2017). An unpublished 
2016 survey of a small number of medical doctors, naturopaths, osteopaths, nurse 
practitioners, midwives, and lactation consultants in private practice conducted in 
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Washington state concluded that “Most participants agree that the benefits of breast-
feeding may outweigh the potential risks of light maternal recreational marijuana 
use. However, nearly all participants discourage marijuana use during breastfeeding 
due to lack of research about the effects of use on children” (Salisbury 2017).

Clinical recommendations on marijuana use for pregnant and lactating  women 
share some similarities with those for alcohol use, in that they both emphasize nega-
tive health effects on the fetus or baby. Emily Oster has argued that there is at best a 
shaky evidence base for the abstinence-only discourse around safe levels of alcohol 
consumption during pregnancy, especially in the second and third trimesters (Oster 
2014, p. 39). Similarly, conflicting public information contributes to distorted per-
ceptions of the risk of antidepressant use during pregnancy, leading to lower medi-
cation adherence for pregnant women with mood disorders (Misri et  al. 2013, p. 
1183). Extreme conservatism in the case of caffeine and alcohol use on the part of 
healthcare providers exceeds the evidentiary basis while ignoring other factors  and 
may be exaggerated by paternalistic attitudes towards women.

Ethical Issues

A lack of good data, vague clinical recommendations, rapid cultural shifts, and a 
complex legal and regulatory environment leave healthcare professionals and 
patients with questions and concerns that make ethical decision making around mar-
ijuana and breastfeeding even more complicated. This section explores some of the 
ethical concerns that arise, especially for nurses, in the specific context of feeding 
infants in the NICU and makes recommendations for practices and policies which 
support allowing mothers who use marijuana to make an informed choice as to how 
their babies may be fed, by themselves or by others.

Screening recommendations differ among professional settings, and providers 
may become aware of marijuana use by breastfeeding mothers via screening, toxi-
cology testing, or patient self-report. Beneficence requires balancing risks and ben-
efits and working to promote good health outcomes for the patient, and screening 
can help promote this good by encouraging disclosure of use of a substance that may 
be risky for mother and breastfed child. It is important to ascertain frequency and 
amount of use, information which toxicology reports cannot provide. Self-reports 
are likely to be less reliable to the extent that the patient feels judged or threatened, 
so paying attention to language and tone is important. Leading off with “the right-
ing reflex”, i.e., warnings about marijuana use in the context of breastfeeding, and 
admonitions to stop immediately, is likely to minimize the chances of developing the 
kind of rapport that is necessary for working with the patient to promote beneficence 
(Shapiro et al. 2013). Not only that, but as we will see below, it may not be clear 
which course of action is “right” until more information is obtained.
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It is important to try to understand why a nursing mother is using marijuana.1 
This relates to respect for patient autonomy. When the child is the patient, it relates 
to respecting the autonomy of the patient’s legal representative. Autonomy requires 
not only freedom from controlling influences, but also agency. Undue influence, 
coercion, and manipulation are rhetorical strategies that can be agency-defeating. 
Women who use marijuana while breastfeeding may believe that they are acting in 
a way that is, on balance, best for themselves and their baby, either directly or indi-
rectly. The point of establishing a joint understanding about the role of marijuana 
use in the patient’s life is not merely, or even necessarily, greater efficacy in getting 
her to stop using. Understanding the mother’s beliefs, values, and goals, and how 
marijuana use fits into those, is respectful of her personhood, and her right to make 
healthcare decisions for herself and her child. Because values are often inchoate, 
conflicting, or just not transparent to the patient, it may be helpful to think of this as 
an autonomy-enhancing dialogue. Providers should approach nursing patients who 
use marijuana with an awareness that, depending on the particular context, there 
may be a range of “right” paths forward.

It is also worth reflecting on the different cultures from which healthcare pro-
fessionals and some medical marijuana-using patients hail. Health care providers 
are working from a context in which there is, as of yet, no such thing as “medical 
marijuana.” Medical marijuana is “recommended,” not “prescribed” or “dispensed.” 
Hospital formularies in most states do not carry marijuana due to federal law and 
lack of FDA approval, and many hospital policies either forbid it outright, or only 
allow patient self-administration of cannabis products. Even those hospitals that 
allow staff to administer medical marijuana require charting it as “continuation of 
therapy” rather than “medication” (Durkin 2017). But these subtleties are lost on 
many patients, for whom marijuana looks an awful lot like any other prescribed 
treatment. So, when nursing mothers use “medical marijuana” to alleviate symptoms 
of anxiety, depression, or one of the many other diseases which marijuana is thought 
to help control, their thought process regarding continued use while nursing may be 
no different from deciding whether the benefits of taking prescription medications 
such as antidepressants outweigh the risks to their babies.

For some women, use of marijuana occurs in the context of a broader personal 
and cultural turn to complementary therapies, including herbal supplements. They 
might see it as an organic alternative, more affordable and less dangerous, than 
traditional medicine. These women put marijuana in the same risk category as the 
fenugreek, blessed thistle, and fennel they use to stimulate milk supply, herbs of 
unknown efficacy and safety, also unregulated by the FDA. Far from viewing it as 
a danger, some women use marijuana specifically to help with breastfeeding, for 
example, to stimulate their appetite, or to relax them and assist the let-down reflex. 
Others view marijuana as an indirect support for breastfeeding and mothering. They 

1 This section includes representative comments by posters who identified as breastfeeding mothers on 
public websites. These were located by the author using search engine queries such as “pot and nursing” 
and “smoking weed while breastfeeding.” Additional details are not provided because they may identify 
the authors.
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might use it to alleviate pain after delivery, believing it to be safer and less subject to 
abuse than prescription painkillers. They might be aware that high stress can inter-
fere with milk production and is associated with early weaning, so they use mari-
juana to keep calm during a challenging adjustment to breastfeeding or in a stressful 
family setting. They may even believe the psychotic effects are directly beneficial to 
the baby, for example, to help the baby sleep. This information provides an opportu-
nity for clinical education around safer ways to promote relaxation and sleep.

Because marijuana and alcohol are increasingly perceived as similar in their 
effects, social acceptability, and legal status, women who use marijuana might 
believe that the advice to wait two hours  after drinking a glass of wine or beer 
before nursing, also applies to  marijuana. Of course, marijuana stays in the body 
for longer than alcohol and it has not been determined what, if any, waiting period 
might reduce harm. It is important to educate patients regarding differences between 
metabolization of alcohol and marijuana so that when they make choices, they are 
informed ones. Again, this enhances patient autonomy.

Understanding the role marijuana use plays in a nursing mother’s life can point 
providers to alternatives for managing her symptoms that are less risky to herself 
and to her baby. However, for some women, it may be the case that continued use 
of marijuana is, while nursing, on balance less risky than using formula. In those 
situations, healthcare professionals can help their patients practice harm reduction 
strategies, for example, avoiding smoking near the baby and minimizing use. The 
Academy of Breastfeeding Medicine recommends that clinicians counsel patients to 
“carefully weigh the risks of initiation and continuation of breastfeeding while using 
marijuana with the risks of not breastfeeding while also considering the wide range 
of occasional, to regular medical, to heavy exposure to marijuana” (Reece-Stremtan 
et al. 2015).

So far, this section has emphasized gaps in patient appreciation of risks and 
knowledge of alternatives to marijuana. While it is common to focus on gaps in 
patient knowledge and lapses in patient reasoning, clinical uncertainty has recently 
gained increased attention (Han et al. 2011). Health care providers can find it chal-
lenging to accept uncertainty, but avoiding addressing uncertainty has been associ-
ated with detrimental effects on patients (Simpkin and Schwartzstein 2016). With-
holding the ambiguous state of current evidence can lead to premature closure of 
important conversations, foreclosing opportunities for mutual education. Worse, it 
may create openings for unconscious biases to influence attitudes of providers. The 
absence of a strong evidence base for recommending for or against breastfeeding of 
neonates in the NICU when breast milk may contain THC should be made manifest 
and included as part of the overall process of shared decision-making. In this way, 
uncertainty can enhance the mother’s autonomy, which is especially important for a 
subgroup of patients already subject to stigmatization and lack of parenting confi-
dence. Admitting that there is not enough evidence as yet to make a strong clinical 
recommendation can also increase patient trust in providers.

Moreover, a growing literature suggests that medical decision-making of health-
care professionals is subject to certain context-specific cognitive biases. All humans 
use heuristic strategies (decisional short cuts), which can lead to systematic errors 
in judgment. In the present context, a loss/gain framing bias—the tendency to 
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view losses as larger than gains—may lead clinicians to overvalue the avoidance 
of harms from THC in breast milk relative to the gain in continuing to breast feed 
over substituting with formula (Blumenthal-Barby and Krieger 2015). To counter-
act the cognitive bias that may overemphasize the potential harms of breast milk 
containing amounts of THC, a review of American Academy of Pediatrics (AAP) 
Policy Statement on Breastfeeding and the Use of Human Milk offers a countervail-
ing reminder of the strong evidence base for the benefits of breast milk over for-
mula (Eidelman and Schanler 2012). Exclusive breastfeeding significantly decreases 
rates of obesity, diabetes, celiac disease, childhood leukemia, gastrointestinal tract 
infections, necrotizing enterocolitus, sudden infant death syndrome, and infant mor-
tality. Exclusive breastfeeding is also correlated with significant positive effects on 
long-term neurodevelopment. Other advantages to breastfeeding include health ben-
efits to the lactating women, economic benefits to her household, and psychologi-
cal and emotional benefits for both mother and child. For all of these reasons, the 
AAP, the American College of Obstetricians and Gynecologists (ACOG), and the 
Association of Women’s Health, Obstetric and Neonatal Nurses (AWHONN) are 
among the many healthcare organizations that recommend exclusive breastfeeding 
for newborns as the normative standard for infant feeding and nutrition and deem it 
an important public health goal.

Despite the uniformity and strength of this recommendation in the U.S., among 
infants born in 2013, 20% did not breastfeed at all, about half were breastfeeding at 
6 months, and most (about 70%) were not breastfeeding at 1 year (U.S. Government, 
National Center for Chronic Disease Prevention 2016). The literature shows that pro-
fessional support increases initiation and continuation of breastfeeding. Moreover, 
perception about infant nutritional benefits is a key factor in determining whether 
a mother initiates and continues breastfeeding. Some researchers recommend that 
health professionals explicitly enumerate the risks of formula feeding in addition 
to the benefits of breastfeeding, because otherwise women gain the impression that 
they are of about equal value (Radzyminski and Callister 2016). Healthcare profes-
sionals should reframe their attitude towards maternal marijuana use to adequately 
take into consideration these factors, especially when low rates of breastfeeding are 
already a public health concern.

The NICU is a setting where maternal use of marijuana is especially fraught. 
Individual hospitals may test all mothers, mothers who self-report drug use, have 
tested positive for drug use in the past, present with preterm labor, and/or those 
with no prenatal history. Infant signs of withdrawal such as irritability, shakiness, or 
prolonged distress may also trigger testing. After a THC-positive test, some nurses 
are reluctant to personally administer expressed breast milk, even when they oth-
erwise support the mother in establishing breastfeeding. To some nurses, the right 
of a mother to breastfeed her own infant should be trumped by their own right to 
refuse to engage in administering potentially harmful substance to their patient. A 
refusal to administer breast milk in these situations feels like a natural extension of 
the nurse’s duty to protect the health of very vulnerable infants in the NICU.

These nursing concerns in the NICU setting should be addressed with the 
larger legal, clinical, and ethical context of maternal marijuana use in mind. Neo-
natal nurses are also charged with promoting breastfeeding: “Neonatal nurses have 
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a responsibility to facilitate, through support and evidence-based information, the 
provision of human milk and breastfeeding. It is essential to ensure that infants 
receive human milk through hospital discharge and that mothers have the oppor-
tunity to reach their personal breastfeeding goals” (Spatz and Edwards 2016). As 
discussed previously, the risks to breastfed infants of maternal marijuana use are 
unknown, while the benefits of breastfeeding over formula feeding are well estab-
lished. Because marijuana can linger in urine for up to thirty days, and even longer 
for casual users, a single positive THC result provides no indication of how recently 
the mother used marijuana, or of how heavy the mother’s marijuana use is, nor does 
it offer information about the mother’s perception of how marijuana might con-
tribute to her own mental and physical well-being. Nurses in the NICU should be 
encouraged to frame their ethical concerns in the context of both their responsibility 
to promote the health of the patient, and in the context of shared decision making 
and family-centered care. It is important for nurses to understand that by substitut-
ing formula, they are withholding a benefit—breast milk—and, more importantly, 
potentially sabotaging the establishment or continuation of a successful nursing 
bond between mother and child.

Mothers whose infants are in the NICU are already vulnerable to post-traumatic 
stress, feelings of inadequacy, depression, and anxiety (Obeidat et  al. 2009) The 
attitudes and behaviors of healthcare professionals can have a disproportionately 
large impact on nursing mothers, despite comprising a fraction of the time these 
women will spend breastfeeding their child. For mothers who experience premature 
delivery, providing their own milk may feel like the only way they can care for their 
child, can help them connect, and can minimize guilt (Rossman et al. 2013). Nurses 
themselves may be concerned about personal legal liability in areas where marijuana 
in any form is illegal, or they may fear running afoul of reporting requirements. Hos-
pital administration should clarify reporting requirements for nurses and notify them 
of institutional protection for employees from personal liability.

Some hospitals address these concerns by allowing individual nurses to opt out, 
substituting formula for breast milk when infants cannot nurse. However, the unin-
tended negative consequences of such a policy should be carefully considered. First 
is the aforementioned negative impact on the establishment of breastfeeding for this 
already vulnerable mother-infant dyad. Second is the patient and mother experience 
of inconsistency that occurs when feedings depend on which nurse is on duty in the 
unit. Third is the potential violation of the mother’s right to determine how her baby 
is fed, traditionally an ethically protected space for parents to exercise their judg-
ment based on their own values and the child’s best interests. Ethicists have long 
argued that parents should make decisions about the medical care of their children 
based on the best interest standard, which includes the emotional, social, and spirit-
ual well-being of the child (Kopelman 2007). The evidence that feeding breast milk 
with THC violates a reasonable conception of the infant’s best interests is not strong 
enough to override the mother’s rights.

Especially in states where marijuana is legal, fairness dictates consistency in 
treating potentially harmful substances in breast milk (Krening and Hanson 2018, p. 
47). This includes looking carefully at how marijuana policies differ from those 
around other legal, but potentially harmful substances such as nicotine, alcohol, 



22 HEC Forum (2019) 31:11–27

1 3

and even prescribed medications. If hospitals are unwilling to reflect on how breast-
feeding policies in the NICU cohere with policies on other potentially harmful sub-
stances, such as nicotine, then they do not have good grounds for singling out mari-
juana. A prohibition on administering breast milk which contains THC must follow 
from a transparent decision matrix for determining whether the risk of providing 
mother’s own milk (MOM) is outweighed by the benefits  for a particualr patient. 
Management  should support nurses who experience distress with education, peer 
support, and other tools. It may help to emphasize that consistency of care within 
and across patients has many health and social benefits for patients and family. It can 
encourage better connections which improve the health of patients. It can allow for 
the development of trust relationships that lead to better adherence to provider rec-
ommendations (in particular, the recommendation to stop using marijuana). And, it 
can generate feelings of satisfaction in mothers with their hospital experience.

Another strategy is to increase the availability of donor human milk (DHM) to 
substitute for MOM when nurses decline to use the mother’s expressed breast milk. 
Again, this must be an evidence-based decision where known benefits and risks 
should be evaluated. Recent studies suggest that the multiple benefits of MOM 
cannot be generalized to DHM: “In particular, there is lack of fit between preterm 
MOM and DHM during the early critical post birth window when nutritional and 
immunomodulatory programming and select organ growth via MOM components 
are thought to occur” (Meier et al. 2017). Another consideration is the cost of DHM 
to hospitals, which is much higher than MOM. Given the harm-benefit scenario 
described at length above, hospitals’ investment in DHM clashes with their respon-
sibility to be good stewards of scarce resources. A better hospital investment would 
be education of NICU staff, patients, and the community.

Some nurses may frame their refusal to administer expressed breast milk after a 
positive test for THC in terms of conscientious objection. Professional conscientious 
objection is a refusal to comply with professional obligations as stated by law or 
institutional rule, by claiming moral or conscientious reasons. Conscientious objec-
tions are widely recognized across the profession, including by the Joint Commis-
sion and the American Nurses Association (Waller-Wise 2005; American Nurses 
Association 2015). The most common objections relate to a conflict between the 
nurse’s religious beliefs and abortion, euthanasia, and patient refusal to accept treat-
ment (Toto-Flores et  al.  2017). A recent phenomenological study indicates that 
nurses themselves view conscience as something that allows them to discern right 
from wrong, and compels them to act accordingly (Lamb et  al.  2017). A consci-
entious objection is different from mere disagreements with patients’ or surrogate 
decision-makers’ choices (Lachman 2014). To act against one’s own conscience in 
this sense is to betray one’s deepest beliefs and risk one’s own integrity.

Despite widespread recognition, conscientious refusal itself is controversial and 
conceptually contested, not least because health care providers have freely chosen 
their career, and thus implicitly accept the professional norms which guide it (West-
Oram and Buyx 2016). Its inclusion in codes of professional ethics creates inherent 
tension with the primary injunction to place the well-being of patients above one’s 
own personal beliefs (Stahl and Emanuel 2017). The right to conscientious objection 
is not unqualified. The ANA is clear that, “Conscience-based refusal to participate 
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exclude personal preference, prejudice, bias, convenience, or arbitrariness” (Ameri-
can Nurses Association Center for Ethics and Human Rights 2011). Mothers with 
substance use disorder experience lack of empathy from nurses for their disease, 
lack of trust from nurses, and the need for separation from their infant due to per-
ceived negative judgment from nurses (Reyre et  al. 2014). The refusal to feed 
expressed MOM to infants in the NICU is most likely related to lack of education, 
bias, and prejudice. In many cases,  education, not conscientious refusal, is the path 
towards better nurse-mother relationships, and, by extension, better mother–child 
relationships.

Prior to accepting a staff member’s request not to participate in an aspect of a 
patient’s care, the hospital should ascertain whether it is genuine. Fear of being 
sued, distaste for a procedure, or worries about public disapproval, are not claims 
of conscience. The hospital should also consider what impact the refusal will have 
on the patient’s well-being, whether the objector’s claims are evidence-based, and 
to what extent conscientious refusal further disadvantages an already disadvantaged 
patient and family. Women who use marijuana are more likely to be less educated, 
poor, and use other substances, all additional factors associated with stigmatization. 
In most cases, a nurse’s claim of conscience in this matter should not be honored.

Conclusion

Changes in state laws and social attitudes governing marijuana use in the past two 
decades have created a new cultural context for healthcare professionals working 
with breastfeeding mothers. While decriminalization of marijuana use does not 
pose the same immediate clinical challenges as, say, the legalization of physician 
assisted death, it is part of a quickly changing cultural landscape to which clinicians 
must adapt. Marijuana dispensaries, vape shops, and the smells of pot smoke on city 
streets are common sights and sounds today when just twenty years ago, most adults 
associated pot with adolescents, criminals, and Dead Heads. The line between recre-
ational and medical uses of marijuana is malleable and constantly moving, and will 
likely become less relevant as this drug is increasingly mainstreamed. Breastfeeding 
women may use marijuana for a variety of recreational, social and health reasons, 
and, as with alcohol use, companies will likely target them with marijuana-based 
products. For example, the company Mother and Clone plans to sell “sublingual 
CBD nano-sprays” in discreet attractive packaging  (Mother and Clone 2018). Just 
as alcohol use, especially wine, has become increasingly common and acceptable in 
mothering culture in the US., for coping with the stresses of motherhood, socializing 
on play dates, and lubricating book clubs, so marijuana products are likely to follow.

A variety of factors have contributed to the current scientific lag in understand-
ing the effects of marijuana on breastfeeding mothers and their children. These 
include federal law, protections governing research on vulnerable populations, 
and co-occurring substance use. The complex legal situation and gaps in scien-
tific understanding leave clinicians with uncertainties about how best to promote 
beneficence, nonmaleficence, respect for autonomy, and justice and fairness  for 
mothers and babies in the breatsfeeding context. Because its effects on nursing 
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babies are unknown and possibly harmful, nursing mothers should normally be 
counseled to stop using marijuana, but not without a full understanding of how 
she views the relationship of marijuana use to her own health and that of her 
baby. Counseling is likely to be more effective to the extent that healthcare pro-
viders approach their patients with nonjudgmental attitudes. They should encour-
age open discussion, and aim to acquire an understanding of the extent of mari-
juana use, and of how marijuana use functions in the lives of these women.

But, providers should be honest about the knowledge gap that currently exists, 
and recognize that there is more at stake than protecting the infant from possi-
ble harm. They should encourage the mother’s autonomy, respect her right to 
decide what and how her child is fed, and support maternal-infant bonding by 
working with her to make her own informed decision. This may include helping 
her reflect on her values and goals, and how marijuana use meshes—or doesn’t—
with those. It will require some skills in eliciting personal values and stimulating 
reflection. Referral to substance disorder treatment, mental health treatment, or 
to other specialists who can better address the patient’s health needs may be indi-
cated. Although this may change with emerging science, at this time, providers 
should generally not counsel mothers to substitute formula, except in  situations 
of chronic, heavy use, and should be open to the possibility that depending on the 
nature and extent of use, on balance, if cessation is not an option, breastfeeding 
may be a better choice for the marijuana-using mother and baby alike.

Legalization and rapid cultural change have created a changed landscape for 
marijuana use, and nowhere is this more fraught than in the situation of breast-
feeding in the NICU. Hospitals and medical practices will need to support their 
clinical staff by informing them of current local, state, and federal laws, and how 
they are (or are not) enforced. Staff should be educated on the current state of the 
medical literature including on implicit bias as it relates to patient substance use 
and substance use disorder. Healthcare providers should be encouraged to reflect 
on their own attitudes and behaviors. Hospitals and medical practices should also 
work to adopt policies that ensure consistency of care. They should also examine 
existing practices to ensure they produce equal treatment of all patients and fami-
lies, avoid stigmatization, and optimize health outcomes based on available evi-
dence. Adequate staffing and support are vital for preventing compassion fatigue 
and burnout, which can lead to judgmental behaviors and suboptimal outcomes 
in this context. In a changing practice environment, doctors, nurses, patients, and 
healthcare administrators should prepare themselves for the ethical questions 
raised by breastfeeding in the context of maternal marijuana use, whether illicit 
or legal.
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