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Abstract
Citing corporate concentration and lax enforcement since the Reagan era, the Biden administration has declared a new era 
of aggressive antitrust prosecution, bringing antimonopoly actions against tech giants such as Meta, Google, and Amazon. 
But what’s so bad about monopoly or corporate concentration? The standard answer appeals to economic consequences, 
such as higher prices or deadweight losses. This paper offers a different framework. It argues monopolizing can be a form of 
cheating, which is a wrong that attaches to means, not just ends; an athlete who cheats but loses still does wrong. In particu-
lar, this paper argues that certain market-controlling strategies constitute a form of cheating I call ‘structural cheating,’ best 
illustrated by the metaphor of creating an unlevel playing field: rather than compete fairly on merits such as product quality 
and price, a firm that acquires rivals biases the market in its favor, thereby entrenching a dominant position that effectively 
forces would-be competitors to compete uphill. By framing (alleged) antitrust violations as cheating, while using the FTC’s 
lawsuit against Facebook (now Meta) as a test case, this paper provides a needed corrective to those citing market success 
as evidence of merit or skill. A further upshot is the structural cheating account better explains the distinctively problematic 
features of social media market concentration than Heath’s Market Failures Approach. More generally, this paper provides 
a normative lens for analyzing fair market competition and shows why it’s not only winning or losing that counts in capital-
ism, but how one plays the game.
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Introduction

Antitrust enforcement is having a moment. Citing increas-
ingly concentrated markets and forty-plus years of lax 
enforcement, the Biden administration’s Federal Trade 
Commission has declared a new era of aggressive antitrust 
prosecution,1 bringing antimonopoly lawsuits against major 
firms such as Amazon, Google, and Facebook (now Meta).

But what’s so bad about monopoly or corporate concen-
tration? Standard answers appeal to consequences. These 
include higher prices or deadweight losses in the economic 
arena, or inequalities of power or influence in the political 

arena. Undoubtedly, these consequences are significant. Yet 
this paper offers a different framework. It argues that monop-
olizing can be a form of cheating, which is a wrong that 
attaches to processes or means, not just outcomes or ends; an 
athlete who cheats but loses still does wrong. In particular, I 
argue that certain (alleged) antitrust violations—especially 
acquisitions of major competitors and the liberal use of non-
compete clauses—can constitute a particular kind of cheat-
ing I call ‘structural cheating,’ which is best illustrated by the 
metaphor of creating an unlevel playing field. Rather than 
win customers via superior merits such as product quality 
and price, for example, a firm that buys out or contractually 
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1  For background, see Pres. Biden’s July 2021 press conference on 
“promoting competition in the American economy.” Full transcript 
available at https://​www.​white​house.​gov/​brief​ing-​room/​speec​hes-​
remar​ks/​2021/​07/​09/​remar​ks-​by-​presi​dent-​biden-​at-​signi​ng-​of-​an-​
execu​tive-​order-​promo​ting-​compe​tition-​in-​the-​ameri​can-​econo​my/.
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excludes rivals effectively tilts the field in its favor, biasing 
the market and forcing would-be opponents to play uphill.

There are several important reasons for employing the 
moral framework of cheating in addition to the legal frame-
work of “anticompetitive conduct.”2 One is that distinguish-
ing cheating from competing fairly is crucial for determining 
merit or desert.3 Winners are admired for their successes, 
assuming their victories are fair. Cheaters (attempt to) win 
by unfair means, and, if successful, do not deserve the 
esteem or adulation rightly given to legitimate victors. In 
the twenty-first century, tech founders such as Zuckerberg, 
Bezos, Musk, and Jobs are widely lauded if not idolized 
for their entrepreneurial successes, and their victories over 
weaker competition or obsolescent technologies are cel-
ebrated as exemplars of vision and strategy in business 
schools around the world. Capitalist economies more gener-
ally are often perceived in terms of winners and losers, with 
winners presumed to have won via merit the losers lack.4 But 
what if some gains are ill-gotten, due more to underhanded 
or unfair competition than meritorious conduct? Highlight-
ing the potential role of cheating can thereby serve as a pow-
erful corrective to the claim that market success is evidence 
of skill, merit, or desert.

Adopting the framework of cheating can also make clear 
the normative stakes and standards of putative antitrust vio-
lations. An action does not count as cheating only it has sig-
nificant negative effects, nor is cheating rendered permissi-
ble if it has positive effects. Yet firms are often convicted of 
antitrust violations—or accused of them in the first place—
only if certain negative consequences materialize (e.g., high 
prices), while monopolizing actions are often condoned if 
certain positive consequences do materialize (such as lower 
prices, at least in the short-term).5 Courts of law may shy 
away from what seem to be non-demonstrable philosophi-
cal assertions of immorality, yet the moral framework of 
cheating adds value to how one understands the stakes of the 
competitive process. It suggests cheating not be overlooked 
simply because it resulted in (economic) benefits; after all, 
a fan’s enjoying a team’s tainted victory does not justify the 
means.

The strategy undertaken in this paper is to use the FTC’s 
antitrust lawsuit against Facebook (now Meta) as a jump-
ing off point. The FTC sued Facebook in August of 2021, 
accusing it of monopolization via “anticompetitive conduct 
and unfair methods of competition.” These charges include 
Facebook’s acquisitions of social media and messaging 
giants Instagram and WhatsApp, as well as its requirement 
that employees and third-party software developers sign 
non-compete agreements as a condition of accessing the 
Facebook platform. Yet acquiring companies and signing 
contracts are not prima facie impermissible. Explaining how 
such actions could nonetheless constitute wrongful cheating 
is an important upshot of the present account.

Another contribution of this paper is that the structural 
cheating account provides a superior explanation of antitrust 
ethics than the recently popular Market Failures Approach, 
as championed by Joseph Heath (2014). One reason is the 
MFA cannot easily explain the distinctively problematic 
features of concentration in social media markets, which 
differ from traditional concentration problems as explained 
by the neoclassical theory on which the MFA is based. Sec-
ond, I show the MFA either misclassifies the moral status 
of thwarting innovation, or cannot explain its wrongmaking 
features. The reason is the lack of innovation is not techni-
cally a market failure, i.e., a failure to realize the idealized 
conditions of a perfectly competitive Pareto-efficient market. 
Because the structural cheating account naturally explains 
thwarted innovations in terms of cheating future competition 
in dynamic markets, it is, on balance, stronger.

The structure of this paper is as follows. I first briefly 
set out the FTC’s case against Facebook. I then sketch an 
account of what I call ‘structural cheating,’ which occurs 
when a powerful player tilts the field to their own advan-
tage, thereby putting its competitors (if any) at a structural 
disadvantage. The next section fleshes out the structural 
cheating account by responding to objections aimed at the 
sports-theoretic framing of antitrust (e.g., in terms of merit, 
cheating, or level fields of play). Next, I consider and rebut 
challenges to the links between cheating, monopolization, 
and moral impermissibility. The final section shows how 
the structural cheating account provides a better account of 
antitrust ethics than the MFA, while also providing a sup-
plement to sociopolitical accounts of monopolistic wrong-
doing. More generally, this paper provides a normative lens 
for viewing fair market competition, and shows why it’s not 
only winning or losing that counts in capitalism, but how 
one plays the game.6

2  US antitrust law has banned “anticompetitive conduct and unfair 
methods of competition” at least as far back as the FTC Act of 1914. 
Although competing unfairly sounds like cheating, antitrust violations 
are not generally construed this way. This paper argues they should 
be.
3  Throughout this paper, my use of the disjunction ‘merit or desert’ 
should not be taken to imply their equivalence; undoubtedly, some 
things are deserved irrespective of being merited by any particular 
accomplishment. Nonetheless, there are contexts in which desert is 
intimately tied to merit, such as sporting competition. My phrasing 
here is only meant to apply to such contexts.
4  On capitalism and meritocracy, see, e.g., Hayes (2012), Markovits 
(2019), and (Sandel 2020).
5  See esp. Kahn (2017) and Teachout (2021).

6  For pre-Facebook era analyses of antitrust ethics, see Hemphill 
(2004) and Spinello (2005).
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The FTC’s Complaint Against Facebook: 
an Overview

I begin with a condensed presentation of the FTC’s 2021 
antitrust suit against Facebook (now Meta), which runs as 
follows.

After its inception in 2004, Facebook quickly became 
the world’s preeminent social media site upon displacing 
MySpace c. 2006. This dominant position was held stead-
ily over the next several years, and into the following dec-
ade. Yet the world of social media was about to change. As 
smartphones became ubiquitous, Facebook’s edge, born in 
the desktop era, looked precarious. Facebook’s app seemed 
to work less well on the new mobile devices than that of its 
upstart rival Instagram, whose glossy photo-centric interface 
seemed tailor-made for the smaller mobile phone screen. 
Meanwhile, the WhatsApp instant messaging service was 
growing increasingly popular as well, and seemingly poised 
to displace not only Facebook’s “Messenger” instant mes-
saging service, but even standard (SMS) text-messaging as 
the preferred means of mobile communication.

In the FTC’s account, Facebook initially tried to com-
pete head-on with Instagram and WhatsApp from roughly 
2009 to 2011. It cites various internal documents detail-
ing Facebook’s attempts to transition to a mobile platform, 
incorporate more photo-sharing and photo-interactive ele-
ments to its newsfeed, maintain its display ad click rates 
despite the smaller and differently behaving mobile screen, 
and to develop and enhance its mobile messaging services. 
These attempts were largely unsuccessful, and Instagram 
and WhatsApp continued to grow. Rather than continue to 
compete, Facebook decided to buy out the competition, pur-
chasing Instagram for approximately $1 billion in 2012, and 
WhatsApp for a staggering $19 billion in 2014. To this day, 
Instagram and WhatsApp remain popular services. Yet they 
are no longer competitors of Facebook, but components or 
complements under the larger ‘Meta’ umbrella.

The FTC asserts these mergers and acquisitions consti-
tuted anticompetitive practices. It alleges that Facebook sim-
ply acquired its competitors to prevent them from compet-
ing, rather than compete on the merits. Moreover, it alleges 
that Facebook acquired these companies because it lacked 
the talent or ability to compete on the merits. The FTC holds 
that this is not effectively different than Facebook “bribing” 
Instagram and WhatsApp to not compete (FTC vs. Face-
book, 2005, p. 5).

These are not the only acquisitions subject to the FTC’s 
complaint but also the highest profile. As part of the same 
charge the FTC alleges, Facebook continually monitors the 
market for acquisition targets and, as a strategic policy, has 
purchased or has attempted to purchase any firm deemed 
likely to pose a competitive threat. This included failed 

attempts to purchase Twitter (now “X”) as far back as 2008 
and Snapchat on several subsequent occasions.

Facebook is also said to have complemented this acquisi-
tion strategy by actions falling under another count of anti-
competitive conduct levied in the complaint: that it required 
employees and third-party software developers to sign non-
compete agreements as a condition of accessing the Face-
book platform. This “conditional dealing policy” allowed 
Facebook to entrench its monopoly position, the FTC argues, 
by leveraging the innovations of potential rivals to improve 
the user experience of Facebook, while simultaneously pre-
venting those potential rivals from becoming actual rivals, 
thus stifling competition. Conjoined, the (alleged) net effect 
is that users and advertisers are deprived of “the benefits 
competition,” including a greater variety of products with 
superior quality. So the FTC is seeking redress: it aims to 
divest or separate Facebook from Instagram and WhatsApp, 
and ban Facebook from using similar acquisition and con-
tractual strategies in future.

In this paper I will assume the FTC’s case is materially 
correct, i.e., that Facebook did what the FTC says it did, such 
as purchase Instagram. I do this not to beg questions; these 
facts are compatible with prosecutors failing to meet the 
current (yet historically variable) relevant legal standards.7 
Instead, the point is to use the details as a springboard, or 
test case, for the more general moral questions they prompt. 
This includes whether there are good reasons for construing 
the legal concept of unfair competition in terms of the moral 
concept of cheating. In the next section, I argue there are.

Unfair Competition and “Structural 
Cheating”

What is cheating? The best attempts at analysis come from 
philosophers of sport. Despite some marginal disagree-
ments, cheating is generally understood as taking unfair 
advantage, with ‘unfair advantage’ itself cashed out as a 
violation of the conditions of equality that should charac-
terize a competition (Aspin, 1975, p. 55; Dixon, 1999, p. 
138; Feezell, 1988, pp. 58, 61–2; Luschen, 1977, p. 67).8 
The reasoning is clear. Competitions are supposed to be a 
test, a mechanism for determining or revealing merit, skill, 
or desert. As MacRae puts it, “competitions are tools for 
detecting excellence” (MacRae, 2019, p. 343). Yet compe-
titions reveal excellence or merit only if competitors have 

7  See, e.g., Teachout (2021) on these changing standards. Further 
complicating this particular case is that the FTC initially approved the 
Instagram and WhatsApp acquisitions, which may create a presump-
tion that wouldn’t obtain in otherwise similar cases.
8  Aspin and Luschen are quoted in Leaman (1981, pp. 156 and 153, 
respectively).
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a fair or equal opportunity of winning on the basis of that 
merit. Because the cheater avails herself of tactics or strat-
egy not available to the other competitors—because they’re 
outlawed—the cheater undermines the merit or excellence-
detecting function of the contest. Equivalently, the cheater 
subverts a meritorious outcome by privileging herself at the 
expense of fair competition.

Applying this account to Facebook’s alleged behavior is 
straightforward. The FTC holds that Facebook avoided com-
peting on the merits, and that it bought out its competition 
for the very purpose of avoiding competing on the merits. 
To the casual outside observer, Facebook may appear as the 
deserved victor in the competition for social media preemi-
nence. Yet the FTC’s charges imply Facebook achieved this 
position by means other than acumen or skill, i.e., via anti-
competitive or unfair tactics. Despite the word’s absence 
from the FTC’s complaint (and from antitrust law more gen-
erally), such behavior is reasonably construed as cheating.

Yet one might be skeptical. An initial objection points 
to an apparent dissimilarity to paradigm cases of cheating 
in sport. Athletes do not generally announce their use of 
performance-enhancing drugs, nor that they are spying on 
an opponent’s game-planning or strategy sessions. More 
generally, one might presume cheating requires deception, 
or the attempt to conceal one’s self-interested actions from 
authorities. Yet Facebook’s actions were open, or at least not 
covert. The acquisitions of Instagram and WhatsApp were 
public market transactions, for instance. And many of Face-
book’s internal communications the FTC cites—including a 
seemingly damning email written by CEO Mark Zuckerberg 
in 2008, stating “it is better to buy than compete”—seem to 
have been written without concern for their discovery.9 Nor 
is Facebook accused of using non-disclosure agreements or 
other means of concealing their activities that might imply 
a guilty conscience. From this, one may infer that Facebook 
didn’t cheat.

The objection fails, however, as cheating does not require 
deception. Bernard Gert gives the example of a boss bla-
tantly undercounting strokes at a company golf outing, 
knowing his employees dare not call him out (2005, p. 18). 
More generally, Gert argues that those with the power to 
avoid sanction can cheat without deception (ibid.). Unfair 
advantage is still taken, in this case by a powerful party who 
can play by his own rules.

It is telling that Gert’s example does not involve profes-
sional sports. Professional sports are not corrupt, by and 
large; the wealth or prestige of participants does not in 

general unduly influence the adjudication of contests, for 
instance. That this is so even in games contested by million-
aires shows the powerful commitment to norms of fairness 
and merit. Of course, there are dubious cases on the margins, 
e.g., an umpire being reluctant to eject a star player during 
a championship game, but one rarely sees in professional 
sports a flagrant abuse of power akin to the boss in Gert’s 
example. Such cases being rare, however, do not mean that 
those with power openly taking unfair advantage are not a 
form of cheating.10

Cheating can also occur by corrupting officials; a com-
petitor who hires biased referees is undoubtedly cheating 
(Feezell, 1988, p. 59). A similar concern arises in business 
competition. Consider “regulatory capture,” whereby indus-
try or special interests unduly influence government regula-
tors for private gain, at the expense of the public interest. 
A firm that captures an agency or gets laws passed to favor 
its products over its competitors, regardless of merit, takes 
unfair advantage, and so satisfies the criteria for cheating. 
This is so even if the behavior is done openly or without 
deception. The conditions of equality characteristic of a fair 
competition are still undermined, preventing the competition 
from detecting or revealing excellence, skill, or merit; that 
the favored product acquires a dominant market share in 
this biased scenario would be no indication of the product’s 
superior quality.

This reasoning allows for the introduction of a crucial 
distinction. Familiar examples of cheating in sports typi-
cally involve deception because participants do not have the 
power to openly cheat or unduly influence officials. Due to 
these background condition of equality, when cheating does 
occur, it generally involves the use of deceptive tactics or 
strategies. It therefore concerns the illicit manner by which 
one competes on an otherwise level playing field. Call such 
cases ‘tactical cheating.’ Yet sufficiently corrupting the ref-
erees might make illicit or deceptive tactics unnecessary. In 
such cases, one could enjoy an unfair advantage even if one 
otherwise played cleanly, the dirty work being outsourced 
to another party. Or consider the commonly used metaphor 
of competing on a level (or unlevel) playing field. Part of 
professional sports being fair entails that no team must lit-
erally play uphill against an opponent with the luxury of 
playing downhill. Yet suppose one side did have the power 
or authority to create an actual inclined or unlevel field and 
required its opponent to play uphill. This would introduce a 

9  Moreover, Facebook has an M&A division, which is typical. This 
starkly contrasts with deceptive behavior of firms such as Theranos, 
whose org chart did not contain a fraud division, and whose shady 
operations remained secret even from top-level employees (Carreyrou 
2018).

10  A telling (if merely incidental) example from non-professional 
sports may illustrate the point by relief. In an amateur Jiu-Jitsu tour-
nament in which Mark Zuckerberg himself competed in May 2023, 
the referee declared Zuckerberg the loser for having “tapped out,” 
or quit. It was reported that Zuckerberg then berated the ref until he 
changed his mind and called the match a draw. See https://​nypost.​
com/​2023/​05/​08/​mark-​zucke​rberg-​spars-​with-​refer​ee-​at-​brazi​lian-​jiuji​
tsu-​tourn​ament/.

https://nypost.com/2023/05/08/mark-zuckerberg-spars-with-referee-at-brazilian-jiujitsu-tournament/
https://nypost.com/2023/05/08/mark-zuckerberg-spars-with-referee-at-brazilian-jiujitsu-tournament/
https://nypost.com/2023/05/08/mark-zuckerberg-spars-with-referee-at-brazilian-jiujitsu-tournament/
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structural inequality into the game itself, providing an unfair 
advantage that would undermine the favorite’s claim to merit 
or desert if victorious, even irrespective of tactical cheating. 
Let ‘structural cheating’ be the creation or exploitation of 
unequal structural conditions that provide an unfair advan-
tage that undermines a meritorious outcome. Thus, whereas 
‘tactical cheating’ involves the unfair manner by which one 
competes on an otherwise level playing field, structural 
cheating tilts the field to favor one side, which can (but 
needn’t) obviate the need for tactical cheating. Put another 
way, tactical cheating concerns the manner of competition. 
Structural cheating concerns the conditions of competition.

I suggested above that the FTC’s accusations against 
Facebook are tantamount to an accusation of cheating. The 
further claim defended here is that these actions plausibly 
constitute a particular kind of cheating: structural cheat-
ing. Facebook is not accused of deception, or using unfair 
tactics against background conditions of equality. Rather, 
the accusation is that by acquiring major competitors, and 
contractually restricting the behavior of would-be competi-
tors, Facebook effectively tilts the field in its favor to avoid 
competing on the merits. This suggests the ‘structural cheat-
ing’ label is apt.

Nonetheless, one might object. Facebook is not accused 
of corrupting regulators, or unduly or illicitly influencing 
government actors to create rules favorable to itself at the 
expense of its competitors, which is how the concept was 
just introduced. Second, what Facebook is accused of—
acquisitions and contractual stipulations that allegedly con-
stitute unfair or anticompetitive behavior—was done with 
the consent of the relevant parties; e.g., Instagram and What-
sApp agreed to be purchased, and third-party app develop-
ers accepted the non-compete clauses Facebook offered. Yet 
cheaters do not typically if ever receive the consent of their 
opponents. This might suggest Facebook’s actions were not 
cheating, structural or otherwise, especially if one agrees 
with Green (2004, p. 140) that cheating requires someone 
(or something) to be cheated.

While plausible, the objections fail. One reason is that 
even if the focal behavior involves consensual arrangements 
between some parties, there are at least four other possible 
objects or victims of Facebook’s (alleged) cheating.11 The 
first are competitors not party to Facebook’s agreements, 
such as Google or Apple, as well as countless smaller 

firms seeking to acquire market share in social media mar-
kets.12 Second are users of social media, who are allegedly 
“deprived of the benefits of competition” they would have 
otherwise enjoyed. A third possible victim is society at large. 
Suppose a cheater uses the spoils of victory to pursue unjust 
causes. Or suppose a fair competition might have checked 
the power of a dominant player to act unilaterally in ways 
largely viewed as negative. Those who believe Facebook’s 
influence on politics or culture to be deleterious can claim 
to have been cheated out of the better or more just outcome 
that would have resulted from a competitor who checked or 
balanced Facebook’s influence.

The fourth possible victim of cheating is competition 
itself, including future competition. It may initially sound 
implausible to consider a process such as competition a pos-
sible object or victim of cheating. Yet the FTC has tradi-
tionally cited the responsibility to protect competition—not 
individual competitors—in its mission statement.13 Further, 
this role is plausibly comparable to a sports commissioner 
whose mission includes protecting the integrity of the game, 
over and above the interests of any individual or team, and 
regardless of consensual arrangements between players. Yet 
if cheating or corrupting a process still sounds inapt, one 
needs only consider future competitors the relevant possible 
victim of cheating despite some parties’ consent. On either 
construal, it is adducing the status of the future that matters 
here. Doing so also helps explains why Facebook’s actions 
can constitute structural cheating even without unduly influ-
encing regulators or the law, and so answers the previous 
objection as well.

Consider the difference between static and dynamic com-
petition: the former occurs at a given time between a fixed 
number of firms, whereas the latter occurs over time between 
a varying number of firms, as firms exit or enter the market. 
Dynamic competition is naturally linked to innovation, as 

11  I say ‘possible’ because even if these parties were not actually 
cheated, the reasonable possibility that they could have been is suffi-
cient to show the concept of cheating is not inherently inapt regarding 
the effects of consensual arrangements on third parties.

12  If one objects that an alleged monopolist can’t have competitors on 
pain of contradiction, two points can be made. One is that the process 
of monopolizing, or the attempt to monopolize, warrants antitrust 
scrutiny even before culmination (compare attempted murder). Sec-
ond, a firm can monopolize a market narrowly defined but have com-
petitors given a wider market definition. See for instance the FTC’s 
distinction between the markets for passive display ads (controlled 
by Facebook) vs. active search ads (controlled by Google), which is 
compatible with these firms being competitors in the digital advertis-
ing market more broadly (FTC vs. Facebook, 2005, p. 16).
13  Two further points can be made here. One is that Green (2004, p. 
154) argues the object or victim of cheating need not be a human or 
a group of humans (lest one think only humans can be cheated). Sec-
ond, the FTC’s mission to protect competition, rather than competi-
tors, is perhaps a rare point of agreement between its current hawk-
ish chair, Lina Kahn, and her more dovish or laissez-faire “Chicago 
school” predecessors, whose rejection of the notion that antitrust 
ought to protect competitors, in particular small businesses, paved the 
way for the lax antitrust judicial philosophy of the subsequent dec-
ades (Wu 2018).
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new firms or products enter the market, and firms unable to 
keep up with innovative competitors exit. To shield them-
selves from this eventuality, however, extant firms may seek 
to erect barriers to market entry that would prevent future 
competitors from competing. One method is having work-
ers or contractors sign non-compete clauses. Such clauses 
prevent future competitors from even stepping onto the 
field by effectively tilting it vertically, to continue with the 
metaphor.14 (Non-competes are especially common in tech 
industries, where incumbent-threatening innovations may 
just be an app away.) Although non-competes tend not to 
apply in perpetuity, they can buy an incumbent time, during 
which further advantages may be entrenched. Social media 
companies in particular may exploit network effects for 
this purpose. Network effects obtain when the value to one 
user increases as other users join the network; in the case of 
social media, the value to a user is proportional to the net-
work’s size. Network effects therefore serve as a barrier to 
entry, as even a novel social network with technically supe-
rior features will be seen as less valuable than an incumbent 
site already populated by a critical threshold of users.

Network effects may be endemic to social media, so a 
company need not be blameworthy for benefiting from them. 
One can nonetheless distinguish deserving to benefit from 
building a superior network as opposed to simply purchasing 
and absorbing a competitor’s network. Moreover, it is the 
conjunction of acquired network effects and non-competes 
that is especially worrying, as these are complementary or 
even synergistic strategies for avoiding competition; non-
competes buy time while acquiring competitors buys (mar-
ket) power, making it increasingly difficult for an upstart 
firm to dislodge a monopolizing incumbent, despite the mer-
its. This explains why both appear as counts in the FTCs 
complaint.

This also explains why Facebook’s actions are plausibly 
considered structural cheating, despite not being an exam-
ple of regulatory capture, nor involving the corruption of 
government officials or agencies. The reason is that non-
compete restrictions and monopolization by merger, espe-
cially when conjoined, constitute non-merit strategies to 
acquire market power and prevent future competitors from 
competing under anything resembling conditions of equal-
ity. Put differently, the exploitation of purchased network 
effects and contractual restrictions on would-be dynamic 
competitors gives undue weight or power to incumbency 
in lieu of (internal) skill or (external) product quality. This 
constitutes “field-tilting” against future competition, which 

must effectively compete uphill (if at all) against the incum-
bent’s built-in but non-meritorious advantage. Such strate-
gies satisfy the criteria for structural cheating.15

If one is skeptical, consider the matter another way. Pro-
fessional sports teams do not purchase each other instead 
of competing, and they certainly don’t declare themselves 
champion after bribing a team to not compete in a cham-
pionship match. So the idea of acquiring the competition 
as cheating does not have a familiar analog in professional 
sports. Were such a purchase to happen, however, there is no 
doubt the purchasing team would be accused of cheating to 
win.16 Were this purchased championship then used to create 
a built-in advantage in future seasons or tournaments—the 
analog of tilting the field against dynamic competition—the 
unfairness would only be compounded.17

14  See Aydinliyim (2022) and Frye (2020) for interesting recent work 
on the ethics of non-compete clauses. As their arguments for the (lim-
ited) permissibility of these clauses focus on the (putative) fairness to 
the signing parties, as opposed to their effects on third-party competi-
tors or competition, however, I will not discuss these in greater depth 
here.

15  But why isn’t M&A meritorious? Perhaps strategic acquisitions 
are a shrewd business practice, not undertaken lightly or without 
knowledge of risks, and which rival firms could have undertaken 
but didn’t. Part of the answer is that shrewdness and risk-taking do 
not suffice for merit. An athlete who shrewdly evades performance-
enhancing drug tests also takes a risk (to health and reputation), but 
this doesn’t render the resulting boosted performance meritorious. So 
more needs to be said. I return to this issue in the next section.
16  One can get a good handle on what this type of cheating would 
look like by considering not professional sports, but professional 
wrestling, aka “sports entertainment.” An illustrative example 
occurred in 1988 when “Million Dollar Man” Ted DiBiase attempted 
to purchase the World Wrestling Federation championship belt from 
André the Giant, who had won it from Hulk Hogan after DiBiase 
hired a biased referee to ensure that André defeated Hogan. Precisely 
because professional wrestling is not a genuine sporting contest but 
resembles it, gross injustices and cheating that would undermine 
competitive merit are often used for dramatic effect, i.e., to inspire 
righteous indignation from the crowd incensed by morally outrageous 
behavior that would never occur in a legitimate sporting contest. Note 
that Facebook claiming to have won the social media competition 
would be much closer to DiBiase’s claim to the championship than 
it would be to the claim of a legitimate champion; hence the force of 
the example.
17  The notion of “structural cheating” discussed in this paper may 
remind some readers of “structural injustice,” as discussed by Iris 
Marion Young, among others (for overviews, see McKeown 2021 and 
Sankaran 2021). Undoubtedly there are similarities in broad strokes: 
e.g., both involve biases or unfairness baked into institutions, includ-
ing markets. There may also be differences, e.g., the sociopolitical 
notion of structure is often contrasted with the intentional actions of 
individuals, whereas in the economic case, powerful players such as 
Facebook might be singularly responsible for certain market struc-
tures. While a full exploration of the relationships between struc-
tural cheating and structural injustice is undoubtedly worthwhile, 
it is beyond the scope of this paper, and will be put aside for now. 
Thanks to an anonymous referee for the Journal of Business Ethics 
for encouraging the connection.



Did Facebook Cheat?: A Test Case of Antitrust Ethics﻿	

Business and Sporting Competition on Level 
Fields of Play

This section aims to flesh out the structural cheating account, 
especially with respect to those still skeptical of framing 
market competition as akin to sporting competition in a man-
ner that makes the framework of cheating apt.

Why would one be skeptical? Sports are governed by 
well-defined rules relative to which some actions clearly 
constitute cheating. But what are the rules of business com-
petition, and who makes them? And what exactly consti-
tutes a level playing field in a market? Perhaps one might 
worry that without clear rules to break, or a literal play-
ing field, the distinction between fair and unfair business 
competition might be murky or without content. And this 
might in turn threaten the distinction between meritorious 
and non-meritorious actions. For instance, why shouldn’t 
one think Facebook’s “strategic acquisitions” or conditional 
dealing polices aren’t meritorious practices, indicative of 
business acumen?18 Or perhaps even more strongly: why 
think business competition aims to reveal or determine merit 
at all? Perhaps markets are merely mechanisms for allocat-
ing resources or promoting welfare, rather than spectacles 
or contests where society tests who has merit or skill. If so, 
perhaps the distinction between cheating and competing on 
the merits might be rendered otiose or inapt.

The objections can all be met. Consider first the mat-
ter of the rules of business competition, which are largely 
given by antitrust law, or ‘competition law’ as it’s called in 
Europe. It consists of legislation, such as the Sherman Anti-
trust Act of 1890, and the Clayton and FTC antitrust acts of 
1914, as well as judicial precedent or case law.19 This legal 
corpus explicitly delineates permissible from impermissi-
ble business practices, such as bans on predatory pricing, 
price gouging, or product-tying, while granting government 
agencies such as the FTC the power to police competition 
and market concentration. The result is a broad similarity 
with governance in sports: antitrust law plausibly constitutes 
(part of) the rulebook governing fair competition, akin to 
any sports organization’s rulebook, while executive agen-
cies and the judiciary play governmental roles analogous 
to sports organizations such as Major League Baseball or 
the National Football League- namely, that of interpreter, 
adjudicator, administrator, and enforcer.

Of course, the objector to the sports-theoretic fram-
ing of business competition would not deny the existence 
of antitrust law, or claim that business competition lacks 
rules altogether. What may be more worrisome is the 

apparent indeterminacy or unclarity of antitrust law, espe-
cially regarding the line between permissible and imper-
missible mergers and acquisitions. Mergers and acquisitions 
are routine occurrences, and only a small percentage are 
blocked. Some mergers even seem desirable, from an eco-
nomic point of view, and it may not be antecedently obvious 
whether a given acquisition is above board. So the general 
worry is that the framework of cheating may be inapt in light 
of a potential disanalogy with sports, i.e., that sports yield 
a more determinate or black-or-white distinction between 
rule-following and rule-breaking than does antitrust law, and 
more antecedent clarity on whether prospective behaviors 
are proscribed. The particular worry is whether the structural 
cheating account can distinguish permissible from imper-
missible mergers, or if it’s committed, perhaps implausibly, 
to considering all mergers to be cheating.20

But both worries can be met: the structural cheating 
account can distinguish permissible from impermissible 
mergers, while the putative differences between sports and 
business with respect to indeterminacy are overstated. On 
the latter point, first consider a non-sports example. It is 
currently debated whether students using AI chatbots such 
as ChatGPT counts as cheating on academic coursework. 
But it being debatable if not indeterminate whether using 
ChatGPT is cheating does not entail there is no such thing as 
academic cheating, or that the concept of cheating is inapt. 
Much the same applies to sports. Using steroids was not 
banned in Major League Baseball until 1991. Mandatory 
testing did not begin until 2003. Was a player who used ster-
oids in 1988 cheating? Was a player who used non-steroidal 
performance-enhancers (such as Human Growth Hormone) 
in 2002 cheating? Many players with otherwise Hall of Fame 
worthy resumes who have been tainted by suspicion of PED 
use during this era have been denied entry into the Hall of 
Fame for being cheaters, even if they may not have been 
by the letter of the law.21 So did they cheat? The answer is 
debatable if not indeterminate. Yet this does not render the 
concept of cheating inapt. More bluntly, there is such a thing 
as cheating in baseball even if it is sometimes debatable 
what constitutes cheating in baseball.

Precisely because it might seem unjust to be punished 
or judged as a cheater retroactively,22 however, governing 

18  Cf. note 15.
19  Anther relevant law is the 1950 anti-merger Celler-Kefauver act, 
which was designed to prevent the buildup of large firms preemp-
tively, rather than waiting for prosecution after the fact.

20  Thanks to an anonymous referee for Journal of Business Ethics for 
advancing these objections.
21  As determined by the Baseball Writers Association of America, 
Hall of Fame voting is supposed to take “integrity, sportsmanship, 
[and] character” into account; many alleged steroid “cheats” are 
thereby taken to fail by these criteria.
22  The worry is especially pronounced in the Facebook case, given 
the FTC’s initial approval of the Instagram and WhatsApp acquisi-
tions. Nonetheless, an initial approval is not a foolproof defense. 
Hypothetically, if officials were corrupt, or had misinterpreted the rel-
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bodies generally attempt to reduce indeterminacy in rule-
application whenever possible. An important example in the 
antitrust context is the 1976 passage of the Hart–Scott–Rod-
ino Antitrust Improvements Act. The act requires pre-merger 
notification for large mergers, and a waiting period during 
which the proposed merger can be assessed for antitrust 
compliance prior to consummation. The FTC and DOJ have 
also provided merger guidelines since 1968 detailing the 
conditions under which antitrust prosecution is likely. These 
guidelines—which are frequently revised and updated—
are expressly intended to “enhance transparency and pro-
mote awareness” of how antitrust rules are understood and 
applied, especially regarding changes over time.,2324 Yet 
again sports leagues are no different. For example, Major 
League Baseball often disseminates memos or directives 
telling umpires to enforce certain rules more strictly or lit-
erally than they have in past, or that umpires should now 
consider certain behaviors as running afoul of those rules 
even if those behaviors were previously tolerated.25 So in 
both the sports and business cases, neither historical vari-
ability nor indeterminacy in rule-application undermines the 
applicability of a rule-following-vs.-cheating framework.

Still, lines must be drawn. What distinguishes permissi-
ble from impermissible mergers? And what does it mean to 
compete fairly or meritoriously on a level playing field in the 
business or antitrust context? The account runs as follows.

Meritorious fair market competition has a positive or 
‘thou shalt’ aspect, and a negative or ‘thou shalt not’ aspect. 
The former involves competing on the basis of price, quality, 

and variety of goods or services,26 as these are the public 
or consumer-facing qualities that provide consumers with 
information relevant to making a utility-enhancing purchase 
decision. The latter involves not interfering with or sabotag-
ing a rival’s ability to compete on the basis of price, quality, 
or variety of goods or services. This includes not putting 
up significant obstacles or barriers that make it difficult for 
consumers to find or access goods that would otherwise be 
competitive on the merits. When firms honor these impera-
tives, the field is effectively level.

Another sports example anchors the account. It may be 
recalled that figure skater Tonya Harding arranged for her 
rival Nancy Kerrigan to be attacked just prior to the 1994 
Winter Olympics, for the purpose of injuring Kerrigan suf-
ficiently to put her out of the competition. Such actions obvi-
ously undermine a meritorious outcome; were Harding to 
win only because her opponent was injured, her nominal 
victory would be no indication of sporting merit or supe-
rior ability. The reason is Harding opted for a “behind-the-
scenes” attack to compromise the quality of her opponent’s 
offerings, rather than allow the public-facing qualities of 
meritorious skating be the determining factor.

The market analog of Harding’s behavior is industrial 
sabotage, e.g., blowing up a rival’s factory or assaulting 
their employees. Note that this is a tactic often employed by 
gangsters who are not exactly known for fair competition.27 
Granted, it might seem absurd to compare M&A to acts of 
industrial sabotage. Yet the strategies do often share a cru-
cial feature: they remove competitors from the market rather 
than improve the merit of focal products. This is especially 
clear in cases of what Cunningham et al. (2021) call “killer 
acquisitions,” and what the FTC and others have referred to 
as a “buy and bury strategy,” which consists of acquiring 
firms with competing products only to shut them down.28 
Acquiring firms thereby avoid competing on the consumer-
facing merits of price, quality, or product variety, instead 
using business-facing or behind-the-scenes strategies that 
adversely affect what consumers are offered.

A more subtle example comes from Amazon’s (alleged) 
“self-preferencing” behavior (Kahn, 2017). The accusation 

23  Per the FTC’s website; see https://​www.​ftc.​gov/​news-​events/​news/​
press-​relea​ses/​2023/​07/​ftc-​doj-​seek-​comme​nt-​draft-​merger-​guide​
lines.
24  A traditional threshold triggering antitrust scrutiny is reaching a 
concentration measure of 2500 of a possible 10,000 on the Herfind-
ahl–Hirschman Index. Notably, a July 2023 draft of the FTC’s latest 
merger guidelines includes thirteen “guidelines” consonant with the 
position taken in this paper. These include claims that mergers should 
not “significantly increase concentration in highly concentrated mar-
kets, eliminate substantial competition between firms, increase the 
risk of coordination, eliminate a potential entrant in a concentrated 
market, entrench or extend a dominant position, [and] not further a 
trend toward concentration.” Merger draft available at https://​www.​
ftc.​gov/​news-​events/​news/​press-​relea​ses/​2023/​07/​ftc-​doj-​seek-​comme​
nt-​draft-​merger-​guide​lines.
25  An example of the former is commissioner Bud Selig’s 1999 call 
to (re)enforce the “high strike,” following decades of a de facto but 
not de jure vertically shrinking strike zone. An example of the latter 
is the stricter regulation of grip-enhancing “sticky stuff”—including 
now-mandatory post-inning searches of a pitcher’s person and equip-
ment— prior to the 2022 season. For details, see https://​www.​nytim​
es.​com/​2010/​08/​09/​sports/​baseb​all/​09hig​hstri​ke.​html and https://​
www.​mlb.​com/​news/​updat​ed-​sticky-​stuff-​guide​lines.

26  This is also how the FTC understands ‘merit’ throughout its com-
plaint.
27  While sabotage of this kind might only qualify as “tactical cheat-
ing,” to use the framework established earlier, more subtle forms of 
sabotage are plausibly viewed as structural cheating. Here I have in 
mind firms lobbying to enact protectionist legislation, subsidies, or 
tariffs that favor the focal firms products even if inferior in quality, or 
that adversely affect what would have been a fair market price for the 
competing products were if not for the effect of the intervention.
28  Using the example of the pharmaceutical industry in particular, 
Cunningham et al (2021) show that “acquired drug projects are less 
likely to be developed when they overlap with the acquirer’s exist-
ing product portfolio, especially when the acquirer’s market power is 
large” (p. 642).

evant rule, it might still be reasonable to consider someone a cheater 
even if their actions were condoned at the time.

Footnote 22 (continued)

https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-comment-draft-merger-guidelines
https://www.nytimes.com/2010/08/09/sports/baseball/09highstrike.html
https://www.nytimes.com/2010/08/09/sports/baseball/09highstrike.html
https://www.mlb.com/news/updated-sticky-stuff-guidelines
https://www.mlb.com/news/updated-sticky-stuff-guidelines
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stems from Amazon’s “dual role” as marketplace that links 
independent buyers and sellers, as well as a retailer on that 
very same marketplace. The worry is that Amazon alters its 
algorithms so that its own brands appear more prominently 
in keyword searches, while also requiring fees from third-
party vendors to not be ‘buried’ in search results, which 
artificially raises prices.29 This practice also makes a neutral 
or fair comparison of products more difficult—i.e., it creates 
significant barriers to consumers choosing on the basis of 
merits such as (fair market) price or quality. So Amazon’s 
(alleged) tactics here plausibly rise to the level of structural 
cheating: instead of allowing or providing equal access to 
competing goods qua marketplace, Amazon qua retailer 
biases or tilts the market to benefit itself at the expense its 
competitors (allegedly).30

Return now to the question of what distinguishes permis-
sible from impermissible acquisitions. Why does the FTC 
allow many but not all mergers? Its reasoning is straightfor-
ward: mergers between small firms in competitive markets 
are not likely to yield the deleterious effects of monopoly 
or market concentration. So the FTC is traditionally only 
concerned with large or ‘mega-mergers’ that might drasti-
cally change an industry’s competitive landscape.31 Yet one 
might worry this line of response is not really open to the 
structural cheating account, given its emphasis on means or 
processes, rather than ends or consequences. But this is not 
the case, and a similar (or roughly coextensive) distinction 
can be drawn; large mergers may constitute cheating, while 
smaller mergers may not.

An initial skepticism that there can’t be a moral differ-
ence between actions that differ only in degree should be 
put aside; differences of degree or magnitude often distin-
guish legitimate actions from cheating in sports. A base-
runner peering in from second base to decode a catcher’s 
signs to the pitcher is permitted in baseball, whereas a spy 
using binoculars from the centerfield bleachers isn’t. Jos-
tling under the rim for a rebound is permitted in basketball, 
whereas targeted elbow strikes or full-on tackles are not.32 
More generally, differences of degree are real differences. A 
small-magnitude token of an action type is often permissible 

even if an action of a similar type but with greater magnitude 
is not.

But what principle (if any) justifies drawing the line? A 
rough characterization is that the distinction corresponds 
to whether the practice reveals skilled or ingenuitive play, 
as opposed to obviating the need for skilled or ingenuitive 
play. Baserunners decoding signs from second base requires 
baseball skill; a runner must be quick enough to act in the 
few moments they’re in the right position, and subtle enough 
to relay those signs discreetly while standing on an open 
field in front of millions of people. This contrasts with using 
binoculars from centerfield, or putting spy cameras in the 
opponent’s dugout. Such tactics obviate the need for skill 
and do not require real-time acuity. Similarly, maneuvering 
oneself under the basket in a good position to get a rebound 
is a basketball skill, whereas assaulting someone and then 
taking their now-open position would obviate the need for 
those basketball skills.

The analogous scenario holds in the business case. In 
a competitive market with many small firms, one small 
firm acquiring another won’t typically provide a structural 
advantage that obviates the need to compete on the merits, 
nor undercut the ability of rivals to compete on the merits. 
Such a merger may therefore be reasonably (but defeasibly) 
construed as a legitimate means of improving the public-
facing merits of one’s products, for example, by creating 
price-reducing operational efficiencies or expanding a prod-
uct line. A large firm in a concentrated market buying out 
rivals, however, is typically different. The extent to which a 
non-negligible percentage of the competition is removed is 
the extent to which one no longer needs to compete on the 
merits, with the limit case being a monopolized market with 
no competition at all. In such cases, “behind-the-scenes” 
strategies obviate the need for open or fair market competi-
tion, and are therefore reasonably construed as (structural) 
cheating.33

Drawing the lines in this way also allows one to handle 
a challenge that may be lurking in the background. Sports 
franchises differ as to their wealth and resources, which may 
seem to endow a rich team with an “unfair advantage” over 
a poorer team, especially regarding which players the teams 

29  See Kahn (2017) for an especially detailed account. Worth noting 
is that it is also alleged that Amazon creates knock-off products to 
compete with these retailers as well, although this is a slightly differ-
ent type of ethical violation than that under consideration here.
30  In September of 2023, the Kahn-led FTC filed an antitrust lawsuit 
against Amazon on similar charges; for reporting, see https://​www.​
nytim​es.​com/​2023/​09/​26/​techn​ology/​ftc-​amazon.​html.
31  This practice is reflected in the FTC’s earlier-mentioned guideline 
to only prosecute mergers resulting in a market concentration score of 
at least 2500 on the HHI; see note 24.
32  Or consider the famous climactic tournament scene in the 1984 
movie The Karate Kid: while sweeping an opponent’s leg at the calf 
is a clean move, sweeping the leg at the knee is cheating.

33  The distinction drawn here is in broad strokes for the same rea-
son antitrust cases go to trial rather than being decided a priori or ex 
ante: the details matter. Different industries may function differently, 
and whether a given merger has a merit-enhancing “pro-competitive” 
justification may not be entirely a function of size (or market concen-
tration), but may also depend on contingencies such as technology 
or the history of the industry; hence the need for updated or revised 
merger guidelines, as discussed earlier. So rather than provide neces-
sary and sufficient conditions for a given merger’s counting as cheat-
ing, independently of case details, the goal here is to provide general 
criteria—e.g., enhancing the public-facing merits as opposed to obvi-
ating the need to do so—that would help inform a determination of 
cheating in a particular case.

https://www.nytimes.com/2023/09/26/technology/ftc-amazon.html
https://www.nytimes.com/2023/09/26/technology/ftc-amazon.html
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are able to acquire. This may not constitute cheating, but it 
might seem to challenge the presumption that even sporting 
competition occurs on a level playing field, or constitutes a 
fair competition determined by merit.34

Yet this challenge can also be met. The key move is to 
not only distinguish on-field competition from behind-the-
scenes strategies, as above, but to distinguish behind-the-
scenes strategies that contribute to one’s own on-field merit 
(the ‘thou shalt’ imperative) from those that undermine the 
merit of opponents (the ‘thou shalt not’ imperative). It is 
certainly true that greater resources may allow a richer team 
to acquire more talented players, and this may raise the prior 
probability of victory, or the credence assigned to its occur-
rence. Suspecting prior to the contest that one side has more 
merit does not mean the contest doesn’t reveal merit or isn’t 
on the level, however. To say otherwise conflates the epis-
temic situation of the observer with the causal situation of 
the participant; the team with greater resources must still 
compete on the merits to demonstrate they are in fact the bet-
ter team. Much the same applies to firms. Consider a large 
firm achieving economies of scale through operational effi-
ciencies that allow it to sell cheaper goods than a local “mom 
and pop” store. Even if the larger firm’s efficiencies make 
it more likely to offer lower-priced goods, thereby creating 
the appearance of an inevitable victory, the competition is 
fair as long as its outcome remains determined on the open 
market by merits such as price and quality. The contrast in 
both cases is with behind-the-scenes strategies that obviate 
the need for fair competition by tilting the field or sabotag-
ing an opponent’s ability to compete at full strength.35 Only 
the latter is cheating, and so unfair in the relevant sense.36

One last (and more global) objection is worth addressing 
in this section: that the entire framework of meritorious mar-
ket competition is simply inapt. Perhaps markets only aim 
at the efficient allocation of resources, or welfare-enhancing 
distributions of prosperity, the objector suggest, rather than 
serving as a forum for victory and defeat.

But this is a false dichotomy. Certainly, markets are a 
mechanism for welfare-enhancing allocations or distribu-
tions of resources. Yet capitalist markets are also widely 
believed to be meritocratic, or at least as aiming at meri-
tocracy. Put another way, capitalism’s ideology is undoubt-
edly meritocratic.37 Unlike traditional caste or patrimonial 
social hierarchies, in which property, wealth, and status are 
inherited rather than earned, capitalism is believed to be a 
forum of social mobility, where anyone with the skill, talent 
or determination can rise to the top. Consider America’s 
traditional reputation as the land of opportunity, or its long-
standing admiration for “Yankee ingenuity” and “the self-
made man,” all of which point toward a widespread belief 
that with talent, gumption, or an enterprising spirit, one can 
earn a higher station in life via success in the marketplace.

Of course, many pillory these beliefs as myths, or con-
sider them ideology in the pejorative sense. Yet many who 
complain capitalism is not meritocratic because the game is 
“rigged”—or who point to the many unearned advantages 
of those born into socioeconomic privilege—still use the 
meritocratic paradigm of a level (or unlevel) field, even if it’s 
conspicuous only by its absence (Hayes, 2012; Markovits, 
2019; Sandel, 2020).

The belief in (the ideal of) market meritocracy is preva-
lent in political and legal circles as well. Consider conserv-
ative polemics against progressive taxation that suggest a 
“flat tax” would not punish winners and be more fair. Or 
consider free market economists such as Mankiw (2013) 
who argue that what appear as exorbitant CEO salaries are 
proportionate to their productivity and therefore warranted. 
Even antitrust enforcement has traditionally carved out an 
exemption for success believed to be merited. Famed “trust-
buster” Theodore Roosevelt and progressive jurist Louis 
Brandeis—the latter of whom was instrumental in the crea-
tion of the FTC and Clayton Antitrust Acts of 1914— distin-
guished between legitimate and illegitimate means of grow-
ing a business (Urofsky, 2009; Wu, 2018). Judge Learned 
Hand followed this tradition when he argued in 1945 that 
“the successful competitor, having been urged to compete, 

34  Thanks to an anonymous referee for the Journal of Business Ethics 
for pushing this objection.
35  Here I have in mind examples such as a firm using its market 
power to secure exclusive contracts with suppliers that artificially 
raise the prices of its competitors, or that “foreclose” its opportunities 
for obtaining necessary inputs for their products.
36  Perhaps one might object, however, that this line of response cuts 
against my earlier response; if Facebook still has to compete against 
Twitter and Snapchat, say, it must still compete on the merits, even 
if it acquired (former) competitors such as Instagram and WhatsApp. 
(Thanks to an anonymous Journal of Business Ethics referee here.) 
But the responses are not inconsistent. There remaining figure-skaters 
for Tonya Harding to defeat on the merits doesn’t mean she wasn’t 
cheating when she knee-capped Nancy Kerrigan; Harding need not 
attack every rival for it to be cheating when she attacks one. The 
attack on Kerrigan is cheating pro tanto, as it were, as it sabotages 
fair competition vis-à-vis that particular competitor. Nor are all com-
petitors created equal; assuming for argument’s sake Kerrigan was 
the most talented rival, removing her from the competition greatly 
increases the odds that Harding could win without improving her own 
skill. Similarly, Facebook removing major rivals such as Instagram 
and WhatsApp makes the path to ultimate victory (full-on monopoly) 
far more clear, especially given the network effects endemic to social 
media markets. Such mergers are therefore a non-merit strategy even 
if there remains some semblance of fair competition with other rivals.

37  It’s worth emphasizing that my claim here is only that people 
believe capitalism is (or is supposed to be) meritocratic, not that it 
actually is. Interestingly, Hayek (1960) rejects the idea that capitalism 
rewards merit on the grounds that there is an important distinction 
between moral merit and economic value (Hayek, 1960, pp. 90–95). 
But Hayek only makes this argument because of the widespread back-
ground belief that capitalism is meritocratic, which supports my point 
here.
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must not be turned upon when he wins.”38 And in 2021, a 
judge dismissed an antitrust suit against Apple’s allegedly 
anticompetitive use of its app store on the grounds that “suc-
cess is not illegal.”39 Even today’s hawkish FTC accepts 
the Supreme Court precedent that achieving a monopoly via 
superior products or “business acumen” need not be punish-
able,40 a claim which relies on drawing a line between what 
is and isn’t merited.

It is in this cultural context that many enjoy the spoils 
of being perceived as victors in market competition. This 
is especially the case in tech industries; simply witness the 
laudatory if not apotheosizing attitude many have toward 
tech entrepreneurs, as mentioned earlier. But what if 
gains are ill-gotten, or market success is due to competing 
unfairly? Because of the link between cheating and a lack 
of merit, an analysis in terms of (structural) cheating is an 
important corrective to social and legal claims of desert, 
while at the same time accommodating the widespread 
belief that marketplace success can be merited. The account 
sets out the difference between success on the merits, by 
providing consumers with products they choose over a wide 
range of viable alternatives, as opposed to success due to 
restricting what consumers are able to choose, from merg-
ers that remove products from the marketplace to tactics or 
strategies that bias the market toward the firm with the power 
to tilt the field in its favor.

Put a different way, the goal here is to not be revisionary 
by abandoning the widespread framework of market meri-
tocracy, while at the same time not arguing that actual capi-
talist competition is meritocratic or occurs on a level playing 
field; certainly, the opportunities of countless individuals are 
hampered by any number of unjust obstacles. Instead, what I 
am arguing is that construing some but not all means of mar-
ket competition as (structural) cheating or field-tilting makes 
clear that not all business success results from fairly winning 
a competition, even apart from the question of whether an 
initial endowment of resources was deserved. Sometimes 
winners don’t just have an unearned advantage based on 
inherited privilege; sometimes they cheat.

Might not Structural Cheating—or 
Monopoly—be Permissible?

An underlying presumption of the structural cheating 
account has been that cheating is wrong. Yet some have 
argued that cheating can be excused if not justified in certain 

circumstances. Still others might think that so-called anti-
trust violations might nonetheless be permissible if not 
desirable. The goal of this section is to be rebut these objec-
tions, while solidifying the links between cheating, monopo-
lization, and immorality.

That cheating could be permissible or even justifiable 
might seem implausible. Many find it intuitive that the word 
‘cheating’ has a built-in negative moral valence or connota-
tion of intrinsic wrongness, roughly akin to the word ‘mur-
der,’ which means not just any killing but a wrongful one 
(Feezell, 1988, p. 67; Vorstenbosch, 2010, p. 168; MacRae, 
2019, p. 341). Yet some reject the conceptual link. A recent 
example comes from Eabrasu (2020), who argues cheating 
may be excused or even justified when a context is suffi-
ciently “unfair” as to make cheating a legitimate “compensa-
tory tool” against “arbitrary and/or undeserved privileges” 
(p. 526), or when one is subject to immoral rules imposed 
by illiberal political regimes, or the exceedingly wealthy or 
powerful.

But cheating being permissible (or even justified) in these 
situations will not help exonerate Facebook in particular, or 
license structural cheating more generally. Eabrasu defends 
cheating as a means by which less powerful agents may 
attempt to extricate themselves from an unjust, unfair, or 
abject position. It is a means of redress whereby one may 
attempt to level a playing field that has been tipped toward 
one’s disfavor. Structural cheating, however, is a phenom-
enon whereby a powerful player uses its power to tilt the 
field to its own advantage. It is a strategy used by a possessor 
or perpetrator of power, not its victim. So even if cheating 
is permitted as a tool to fight back against unjust power or 
unfairness, this will not excuse structural cheating.

Turn now to another attempt to excuse what might oth-
erwise be termed antitrust violations. Some philosophers 
distinguish between harming and merely failing to benefit.41 
Yet recall the FTC claims Facebook harms users and adver-
tiser by depriving them of the benefits of competition- a 
claim which appears to be mirrored or endorsed by the struc-
tural cheating account. But if there’s a difference between 
failing to benefit and harming—and especially if the former 
isn’t sufficient for the latter—then one might infer that it’s 
“no harm, no foul” when it comes to thwarting competition.

This objection can be met in two ways. One is by defend-
ing the link between harming and failing to benefit in the 
relevant cases. Even those who argue that not all failures to 
benefit are harms nonetheless admit that some are (see esp. 
Shiffrin, 2012, pp. 372–373 and Purves, 2019, p. 2654). The 
reason is that some failures to benefit not only make one 
comparatively less well off, but result in states of disutil-
ity (e.g., pain or suffering). For example, failing to benefit 

38  United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 
1945).
39  Quoted in https://​www.​vox.​com/​recode/​22821​277/​apple-​iphone-​
antit​rust-​app-​store-​priva​cy.
40  United States v. Grinnell Corp., 384 US 563, 57071 (1966).

41  See Shiffrin (2012) and Purves (2019) in favor of this distinction, 
and Hanna (2016) and Feit (2019) against it.

https://www.vox.com/recode/22821277/apple-iphone-antitrust-app-store-privacy
https://www.vox.com/recode/22821277/apple-iphone-antitrust-app-store-privacy
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someone by refusing to give them a lifesaving drug plausibly 
harms that person (cf. Boonin, 2014, p. 53, n2; quoted in 
Feit, 2019, p. 817). If so, the reasoning extends to the phar-
maceutical company that withholds a drug on which it has 
a monopoly, or the pollution-causing fossil fuel company 
that thwarts the development of healthier alternative energy 
sources. To the extent that competitors in pharmaceutical 
or energy markets would have offered benefit-enhancing or 
harm-reducing alternatives, one can tie violations of fair 
competition to wrongful harming.4243

Yet even if harming and failing to benefit are distinct in 
such cases, the present account is not undercut, as one can be 
blameworthy or culpable for failing to deliver benefits even 
if it’s not technically a harm. More generally, it’s plausible 
that promoting progress is a good thing, ceteris paribus, 
and that when progress is attainable without being exces-
sively demanding or supererogatory, the failure to realize it 
is lamentable, if not blameworthy when actively thwarted or 
opted against. Antitrust emphasizes how competitive mar-
kets can foster price reductions, quality improvements, and 
innovations, and the ways in which non-competitive markets 
can thwart the same. Highlighting the welfare-enhancing—
and pain reducing—benefits of competition is one way to 
highlight the moral and not just economic import of fair 
competition.

A more serious objection to the structural cheating 
account appeals not to harms (or failures to benefit) due to 
monopoly or market concentration, but to its potential or 
actual benefits. Some claim that monopolies are efficient 
because they avoid “ruinous competition,” or obviate the 
need to allocate resources to the competition itself—con-
sider marketing budgets, for instance—instead of improving 

(or cheapening) products.44 Others point to the existence 
of “natural monopoly,” which is a market or industry most 
efficiently or cost-effectively served by a single firm. Cru-
cial here is that some argue that tech industries in particular 
trend toward natural monopoly, including social media. One 
reason is the characteristic presence of network effects, as 
discussed earlier. Another is the high fixed cost/low marginal 
cost structure of IP or other information-theoretic assets.45 
So some hold it would be counterproductive or inefficient 
for antitrust authorities to “break up” monopolistic social 
media networks, or otherwise police tech industry M&A 
(e.g., Haskel & Westlake, 2022).46

There are several available responses. Defenses of 
monopoly are typically consequentialist, in that they cite 
the (putative) benefits of consolidated control. Recall that 
the structural cheating account focuses not (just) on conse-
quences, however, but on the process of competition itself. 
This can serve as a helpful reminder that the ends may not 
justify the means. Suppose the New York Yankees are the 
most popular baseball team, and that their success would 
maximize advertising revenue for the league. That would not 
justify their cheating to win. The same goes for a political 
commitment to democracy; the end of having one’s preferred 
candidate in office does not justify the means of rigging the 
election. In institutions where the process of competition 
matters, there is a distinct moral value to letting the process 
play out fairly, or on the level, after which one should let the 
chips fall where they may. The market is plausibly one such 
institution; while certain ends regarding efficiency might be 
desirable, the means also matter. Sometimes the integrity of 
the process is more valuable than a hoped-for end- especially 
when bypassing the process undermines the legitimacy of 
that end.

This is not to say the structural cheating account cannot 
countenance natural monopolies, or that it must wrongly 
misclassify all monopolies as impermissible. Suppose there 
is a genuine or on the level competitive bidding process for 
the contract that results in monopolistic provision of electri-
cal power in a given region. There is no reason to say that 

42  Note that the same intuitions are foundational in legal contexts. 
In particular, treating some failures to benefits as wrongful harms is 
foundational to tort law. One can sue for lost wages—which are not 
merely failures to benefit—and one can seek damages for slander or 
libel, which are estimated to be what would have been received if not 
for the harm to one’s reputation. More generally, legal reparations for 
lost opportunities are not simply rectifying failures to benefit, but are 
treated as harms that are or are equivalent to failures to benefit.
43  Purves (2019, pp. 2629–2630) disagrees: “If I refrain from 
improving the quality of toxic drinking water in a developing coun-
try, and several people die as a result, I fail to benefit those people. 
If I poison the country’s water supply, and several people die as a 
result of the poisoning, I harm them.” Even if one shares the intui-
tion in this case, note the role of responsibility: if it’s the water safety 
commissioner who refrains from improving the toxic water, surely 
he harms, not merely fails to benefit, just as a police officer who 
stands idly by while a crime is committed does more than merely fail 
to benefit the victim. Similarly, the idea goes, it is because firms are 
responsible for innovation that attempts to thwart it are harmful (and 
wrong). That said, because this debate also concerns the metaphysics 
of causality with respect to omissions, further discussion is beyond 
the scope of this paper.

44  Justice Oliver Wendell Holmes once made an argument to this 
effect (Wu 2018, pp. 52–53).
45  Because the creation of knowledge or IP is costly, yet its distribu-
tion or reproduction is often cheap (or even free), some argue that 
protecting one’s IP investment requires locking out competitors out, 
or controlling considerable market share over which the fixed costs 
might be spread; see Viscusi et al., (2018, p. 380).
46  Haskel and Westlake argue concentration might be endemic to hi-
tech industries characterized by “intangibles” such as IP. They offer 
this as an alternate explanation for the increased concentration levels 
witnessed over the last forty years, as opposed to being due to a more 
laissez-faire antitrust policy, as some claim. So they caution against 
a return to the aggressive antitrust policy of the last century, on the 
grounds that this risks the loss of scale and synergies achieved by 
concentered “intangible” industries (p. 220).
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simply because a monopoly results that there must have been 
cheating along the way. More generally, whether a firm com-
petes fairly or not is orthogonal to the question of whether a 
monopoly exists, or should be tolerated. For the latter con-
cerns the consequences of a monopoly, regardless of how it 
was obtained. The former concerns the process itself, and 
whether a firm earned or deserved its monopoly position.

That said, the structural cheating account does not aban-
don an analysis of consequences altogether, nor the need to 
police (natural) monopolies even if initially merited. The 
reason is that an industry’s being most efficiently served 
by a single firm may be contingent on the technology of 
the day. So it is imperative that future competition not be 
impeded, especially when the process of innovation or “crea-
tive destruction” may obviate the technology that justified 
the natural monopoly in the first place.47 Granted, protecting 
future competition does not necessarily require government 
intervention; if “natural” barriers to entry do not arise from 
the very nature of the industry’s cost structure, new firms 
may spontaneously enter the market if profitable opportu-
nities arise. If industry structure tends to generate natural 
monopoly and barriers to entry, however, then intervention 
may be necessary. This goes doubly when artificial barriers 
to entry—e.g., legal or contractual barriers such as non-com-
pete clauses—are used to protect an incumbent firm against 
dynamic competition. So even if the initial natural monopoly 
were merited, an active role for antitrust authorities might 
still be warranted to protect dynamic (future) competition 
and progress (cf. FTC vs. Facebook 2021, p. 73).48 More 
generally, in this way the structural cheating account weds a 
concern with process to a concern for outcome: if the conse-
quences of monopoly (or concentrated industry) is impover-
ished competition, then policing the process of competition 
in the present to ensure healthy dynamism and fair com-
petition in  future can be defended on both procedural and 
consequentialist grounds.

Competing Accounts of Antitrust 
Wrongmaking

In the previous section, I defended the structural cheating 
account against objections that cheating or monopoliza-
tion might be permissible if not desirable. In this section, 
I assume the moral wrongness of monopolization, and turn 
to alternate theories or accounts of that wrongness. I argue 
the structural cheating account is better placed to explain the 
wrongs of antitrust violations than the recently popular Mar-
ket Failures Approach (MFA), championed by Heath (2014) 
and earlier by McMahon (1981), while also being compat-
ible with accounts that locate the wrongs of monopoly in 
their larger-scale social or political effects.

The MFA’s Shortcomings as an Account of Antitrust 
Ethics

The MFA’s primary focus is not antitrust, but it can pro-
vide an account of at least some antitrust wrongdoing. This 
shouldn’t be surprising; the MFA is based on standard or 
general neoclassical theory, which identifies the ways in 
which concentrated or monopolized markets depart from 
the ideal of perfect competition. That theory holds that a 
perfectly competitive market is Pareto-optimal, meaning 
resources are put to their maximally (Pareto-) efficient use. 
This occurs when supply and demand equilibrate at a mar-
ket-clearing price, i.e., when resources are produced and 
purchased at quantity/price mixes that satisfy both producers 
and consumers. The standard theory corollary is that when a 
market is monopolized, the monopolist restricts the supply 
of goods to keep prices at a profit-maximizing level, result-
ing in underproduction and overpricing relative to competi-
tive levels. Such “deadweight loss” is a form of economic 
or allocative inefficiency, as potential efficiency- or welfare-
improving exchanges are not made. Cartels and price-fixing 
arrangements are understood to have similar effects; the 
more closely these market structures resemble monopolies 
by rendering a market non-competitive, the greater is the 
inefficiency due to higher prices or reduced output.

The above is essentially a textbook account, and not dis-
tinctive to the MFA. What is distinctive is the MFA’s nor-
mative take on neoclassical theory. It holds that Pareto-effi-
ciency is the goal of the market mechanism, and that actions 
are to be normatively evaluated by whether they advance 
or impede allocative or Pareto-efficiency. By creating dead-
weight loss (overpricing and underproduction), monopoli-
zation can therefore be construed as unethical. Price-fixing 
agreements or cartel-like behavior, along with other antitrust 
violations, can be explained as unethical departures from the 

47  While not specific to natural monopolies, data indicate the adverse 
effect of market concentration on innovation, as measured by slow-
ing economic growth and the declining rate of new business crea-
tion, conjoined with a shrinking number of publically traded firms as 
mergers and acquisitions go largely unchecked. See, e.g., Stucke and 
Ezrachi (2017) and Brorsen (2017).
48  Compare the mid-twentieth century debate between the Chicago 
School’s George Stigler and Harvard’s Joseph Bain on whether bar-
riers to entry are durable; for discussion see Hovenkamp (2021, pp. 
372–375).
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Paretian ideal as well. This naturally extends to M&A that 
concentrate markets above perfectly competitive levels.49

There are interesting criticisms of the Market Failures 
Approach as a complete business ethic that I will not enter-
tain here.50 For my purposes, the MFA is at least a plausible 
way of explaining some traditional problems of market con-
centration. Yet the MFA and its neoclassical framework are 
not especially well suited to capture the distinctive harms of 
tech industry M&A and market concentration in the digital 
era. There are two crucial reasons for this.

One stems from the neoclassical framework’s being fun-
damentally price-theoretic. The supply/demand models of 
neoclassical theory see the world in terms of output and 
price (the x and y axes on its standard graphs). It therefore 
sees market failures as failures to achieve the optimal price/
output mix. In the case of monopoly or market concentra-
tion, this means overpricing and underproduction. But this 
is not the problem in social media markets. Facebook’s ser-
vices are free to users, and social media sites do not under-
produce social media services to raise market price above 
cost. If anything, by “selling” at zero social media usage is 
in effect priced below cost (a habit that is often supported by 
capital markets or other outside funding sources not derived 
from operating revenue).51 More strongly, it is plausible that 
social media services are overproduced, at least from the 
point of view of social welfare—that is, many take social 
media usage to be highly damaging or harmful—which 
implies that it’s underpriced from the same perspective.52 
That the MFA sees concentration problems as problems of 
overpricing and underproduction, when the problem is more 

plausibly underpricing and overproduction, suggests a dif-
ferent theoretical lens is needed.53

The second but related concern is that neoclassical theory 
is essentially a static end-state theory, as equilibrium theo-
ries tend to be. Equilibrium is by definition a state in which 
nothing (net) happens; it is a stasis due to balanced opposing 
forces that require an exogenous “shock” or external force 
to change. The neoclassically inspired MFA is therefore not 
well suited to explain the good-making features of inno-
vation and dynamism, which are change or disequilibria-
inducing processes, and so not states at all. More strongly, 
the MFA risks misclassifying innovation and dynamism 
as ethically problematic insofar as they disturb the static 
equilibrium the MFA takes as the end goal of market activ-
ity. This in turn renders the MFA ill-equipped to explain 
the wrongmaking features of Facebook’s anticompetitive 
actions, which may include preventing new firms from cre-
ating new products and even new markets, rather than its 
interfering with the efficient allocation of preexisting goods 
provided by a fixed number of firms in a static market.54

To conjoin and summarize these two problems, the MFA 
locates the bad-making features of market concentration as 
a state of overpricing and underproduction, which prevents 
the market system from reaching a static equilibrium. Yet the 
problem with concentration in social media is the opposite 
on each front: the bad-making features are underpricing and 
overproduction, which prevent a dynamic system from trig-
gering disequilibrium- or, as Schumpeter famously put it, 
“creative destruction.”

The claim might sound surprising, but it shouldn’t. The 
reason is that a lack of innovation isn’t technically a market 
failure. As indicated above, market failures are defined in 
terms of the maximally efficient supply/demand equilibrium 
that neoclassical theory predicts a perfectly competitive mar-
ket will achieve if its idealized conditions are met (cf. Heath, 
2014, p. 4). Market failures are therefore failures of actual 
conditions to meet ideal conditions. For example, because 
perfect or symmetrical information and zero transaction 

49  Technically, any merger—or even any firm of more than one per-
son—concentrates a market above perfectly competitive levels, which 
posits atomized individuals of negligible size; cf. Heath (2014, p. 4). 
Yet doing business in a non-ideal world has Heath willing to accept 
short-term departures from the Paretian ideal, suggesting, perhaps, 
that the obligations of managers cannot simply be read off from the 
idealized conditions of perfect competition. Discussing how else the 
MFA might ground managerial obligations is beyond the scope of 
this paper.
50  See Steinberg (2017), Singer (2018), Cohen and Peterson (2019), 
Moriarty (2020), and Blunden (2022). For a reply, see Heath (2019).
51  Granted, this is more likely true of immature firms running a 
growth-over-profits strategy (see Kahn’s (2017) account of Amazon’s 
early days, for instance). Mature tech companies with reliable adver-
tising bases, such as Facebook, are more capable of turning an opera-
tional profit.
52  Goods are underpriced relative to social welfare when their “true” 
costs to society exceed their market cost, or fail to be an internalized 
factor of the purchase price. In such cases, governments may impose 
a Pigovian or sin tax to compensate for harms, or to deter usage. 
Taxes on cigarettes and alcohol are classic examples.

53  It is important to distinguish the social media services Facebook 
offers to users from the advertising space it sells to advertisers. As 
a good with a pecuniary price, the latter behaves more traditionally 
with respect to market concentration. That is, if indeed Facebook 
dominates the market for social media advertising space, then one 
would expect its prices to be higher, and options for advertisers fewer, 
than if the digital advertising market were more competitive. (Worth 
emphasizing is that the distinction is noted by the FTC, which lev-
ied distinct charges for harms to users as opposed to advertisers in its 
complaint.) So my criticisms of the MFA here should be understood 
as restricted to the user case, not the advertiser case. Thanks to an 
anonymous referee for the Journal of Business Ethics for encouraging 
more clarity here.
54  Young (2022) seems to suggest something similar, though space 
precludes a critical comparison. Thanks to an anonymous referee for 
the Journal of Business Ethics for the reference.
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costs are idealized features of a perfectly competitive Pareto-
efficient market, information asymmetries and significant 
transaction costs are market failures, the rectification of 
which are ethical imperatives on the MFA, and the exploi-
tation of which are correlatively verboten (Heath, 2014, pp. 
36–38).

Yet innovation is simply not a characteristic or condition 
that a perfectly competitive market instantiates. So failing to 
innovate is not a market failure. If anything, one could con-
strue the presence of innovation as market failure, as another 
idealized condition of a perfectly competitive Pareto-effi-
cient market is that products are identical or homogenous. 
Because innovations are differentiators, an innovative prod-
uct or market “fails” in this respect.55

Note that this point dovetails with and reinforces two 
points made above: that the MFA risks misclassifying inno-
vation as ethically problematic, while also being unable to 
account for its presence due its being an exogenous or extrin-
sic shock to an equilibrated system. A fortiori, this implies 
the MFA lacks the resources to explain the good-making 
features of innovation, as well as the correlative bad-making 
features of thwarting innovation and dynamic competition. 
The framework of structural cheating not only has no such 
problems, but it offers a straightforward explanation: cheat-
ing future competition is tantamount to undercutting the 
ability of future competitors to create the innovative prod-
ucts or services that would differentiate future firms from 
their extant rivals. So not only does the structural cheating 
account ground the ethics of antitrust in different norma-
tive principles than the MFA—in procedures rather than 
outcomes—but it can also address a lacuna in the MFA’s 
classification of problematic outcomes via its intimate con-
nection with the process of cheating in dynamic markets.

Supplementing Social and Political Accounts

Social and political consequences—not just economic conse-
quences—have also traditionally motivated antitrust enforce-
ment. So it is important to note, in closing, that the structural 

cheating account is not incompatible with these sociopoliti-
cal concerns. It can even provide a valuable supplement.

What are those motivations? Some take the morally 
problematic character of monopoly to lie in its threats to 
democracy. A notable example is Senator John Sherman, for 
whom the Sherman Antitrust Act of 1890 is named. Sher-
man argued that the great risk of monopoly is its endowing 
a monopolist with a “kingly prerogative, inconsistent with 
our form of government.”56 His worry was that a monopoly 
would in effect be above the law, not subject to the checks 
and balances constitutional democracies institute to disperse 
power. Adam Smith expressed a similar concern when he 
wrote that a monopoly would resemble an “overgrown stand-
ing army,” dangerously capable of usurping the proper role 
of the state, and thus constituting a rival government in 
itself.57 A contemporary version focuses on its bureaucratic 
manifestation, as monopolists or representatives of concen-
trated industries are poised to “capture” regulatory agencies, 
or otherwise exert an outsized effect on legislators or law-
makers, especially toward the ends of rent-seeking or other 
private gains at the expense of the public good.

A related concern is that monopoly power or excessive 
corporate concentration threatens the classical liberal values 
of freedom and autonomy. Anderson’s (2017) worries about 
dictatorial or coercive “private government” in workplaces 
are exacerbated by monopolistic firms, for example. Those 
who analyze freedom as a state of non-domination (e.g., 
Pettit, 2014) may see those subject to corporate power as 
rendered unfree.58 Competition allowing self-determination 
and coercion protection through choice is also a prominent 
historical theme motivating strong antitrust enforcement 
(e.g., Doctorow, 2022; Wu, 2018).

A third traditional worry concerns economic opportunity. 
The “American dream” traditionally includes being one’s 
own boss or running one’s own business. Yet monopolist or 
monopsonist control of crucial sectors of the labor market 
plausibly leads to declines in entrepreneurship and small 
business ownership,59 preventing many from attaining eco-
nomic independence or self-sufficiency.60

A fourth concern is wealth and income inequality. Econo-
mists and legal scholars are increasingly linking the lack of 
antitrust enforcement since the Reagan years with the dra-
matically increasing wealth inequality over that same period, 
with all the polarization and destabilization of society that 

55  It is for reasons along these lines that accounting for innovation 
and dynamism is not simply a logical extension or expansion of the 
MFA as is. Put another way, one might think a more charitable under-
standing of the MFA would attribute to it the ability to account for 
innovation. But sharing the pre-theoretical intuition that innovation 
is desirable does not mean that one’s favored theory can account for 
that intuition, just as one cannot infer that a theory can account for 
a datum because the datum is there to be accounted for. (Compare a 
defender of Newtonian dynamics insisting it can account for the pre-
cession of Mercury’s perihelion on the grounds that is observed.) So 
in light of the arguments presented here, the onus would be on the 
MFA to show that it has the resources to account for market dynam-
ics, or the good-making features of innovation and disequilibrium 
processes. My thanks to an anonymous referee for the Journal of 
Business Ethics for raising this concern.

56  See 21 Cong. Record, 2457. (1890).
57  In book four of The Wealth of Nations, Smith writes: “like an over-
grown standing army, [monopolies] have become formidable to the 
government, and upon many occasions intimidate the legislature.”
58  Though see Goldwater (2020) for criticisms of this conception of 
freedom.
59  See Kahn and Vaheesan (2014) for data and analysis.
60  See especially Teachout (2020, 2021).
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comes with it.61 And given the potential link between corpo-
rate concentration and inflation, which hits harder for those 
with fewer means, there are reasons to think social mobility 
is diminished by concentrated markets as well, exacerbating 
inequality even further.62

That these big-picture sociopolitical values have tradi-
tionally motivated antitrust enforcement may lead one to 
object that it is the threat to these values that explain the 
wrongmaking features of antitrust violations, as opposed to 
the account in terms of cheating given here.63 But there is 
no reason there can’t be several wrongmaking features of 
antitrust violations, which may be additive or supplemen-
tary. While cheating is a prima facie and pro tanto wrong in 
and of itself, for example, it can also lead to harmful further 
consequences, among them threats to democracy, autonomy, 
freedom, equality, and opportunity.64 And it is certainly not 
implausible to think the structural cheater’s willingness to 
dominate a market could spread to other domains, in addi-
tion to the adverse economic effects of concentration. At the 
same time, an advantage of the structural cheating account is 
that it can be applied in cases where larger social or political 
charges cannot reasonably be levied, or when those prob-
lems have yet to emerge.65 Structural cheating focuses on 
the process of competition, or the means by which market 
power is obtained, not only the end-result. In such cases, the 
structural cheating account provides a useful supplement to 

accounts that focus on the political consequences of consoli-
dated market power.

Conclusion

Regardless of its outcome, the FTC’s case against Facebook 
presents an opportunity to consider the meaning of fair com-
petition under capitalism. In this paper, I have argued that 
“anticompetitive conduct and unfair methods of competi-
tion” can be construed in terms of cheating, in particular a 
form of cheating I call ‘structural cheating.’ I have argued 
this construal has many advantages. It explains the wrongs 
of unfair competition irrespective of its consequences, pro-
vides a corrective to false claims of merit or desert, and 
provides a superior explanation of the wrongmaking features 
of market-concentrating antitrust violations compared to the 
Market Failures Approach, especially regarding dynamic 
competition and innovation in tech markets. More gener-
ally, this paper provides a normative lens with which to 
view antitrust violations, supplementing social or political 
accounts by focusing on the means of accumulating power, 
not just its effects, as important as they are. In so doing, this 
paper shows why it’s not only winning or losing that counts 
in capitalism, but how one plays the game.
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