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Abstract

Production in sweatshops entails an elevated risk of occupational injury and sickness due to accidents and exposure to dan-
gerous working conditions. As most sweatshop locations lack basic social security systems, health problems have severe
consequences for affected workers. Against this background, this article considers what obligations employers of sweatshop
labor have to their workers, and how they should meet them. Based on core libertarian concepts, it shows that they are mor-
ally responsible for health problems caused by their management decisions, that they should compensate affected workers,
and that they must prevent potentially irreversible health problems. In line with Nozick’s contractarian method, the article
further argues that these obligations should be implemented through a compulsory employment injury insurance system.
Such a system would impose industry-wide health and safety standards, in contrast to the view that libertarianism excludes

any labor regulation for the protection of workers, as an illegitimate interference in voluntary labor contracts.

Keywords Employment injury insurance - Incomplete contracts - Labor regulation - Libertarianism - Robert Nozick -

Sweatshops - Worker’s compensation insurance

Introduction

Sweatshops are production sites, where low-skilled work-
ers produce textiles and clothing, toys, simple household
appliances, and other labor-intensive consumer goods in
hazardous working environments and for subsistence wages
(Miklés 2017). Sweatshop labor regularly involves an ele-
vated risk of occupational injury and illness, due to work
accidents and the exposure of workers to unhealthy working
conditions. Because many locations of sweatshop production
lack basic social security systems, occupational health prob-
lems generally have dire consequences for affected workers.
In addition to losing their jobs, many of them are deprived
of their ability to make a living for themselves and their
families in the future.

This precarious situation of sweatshop workers raises
the normative issue of how sweatshop owners should treat
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them (Maitland 1997), more precisely, to what extent they
should be held responsible for occupational health hazards,
and what obligations they have towards workers who (could)
suffer harm through their work activities. This translates
into the broader question of whether sweatshop owners,
regulators, purchasers of sweatshop goods or end consum-
ers should actively promote institutional conditions for the
implementation of potential obligations.

The business ethics literature on these issues is contro-
versial. Proponents argue that sweatshop labor is exploita-
tive, coercive and/or harmful (Coakley and Kates 2013), and
should be regulated in terms of health and safety standards,
maximum working hours, and minimum wages (Arnold
and Bowie 2003, 2007; Carson 2013; Preiss 2014; Kates
2015; Mikl6s 2017). Critics counter that sweatshop labor
is a Pareto-optimal improvement over even worse types of
labor. They reject regulation as worsening the situation of
workers by inflating wages beyond equilibrium levels, thus
producing involuntary unemployment and general welfare
losses (Greene et al. 2007; Powell 2018; Powell and Zwo-
linski 2012; Sollars and Englander 2007, 2018).

This article offers a new perspective to the debate,
approaching the issues of employer responsibility for occu-
pational health hazards, and their respective obligations
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towards workers, from a libertarian perspective. Based on
the core libertarian concepts of (self-)ownership, contractual
entitlement, and non-interference, it argues that employers
are responsible for health problems attributable to worker
compliance with management decisions, that they should
compensate affected workers only to the extent of their con-
tractual entitlement before the health problem, but that they
must introduce health and safety standards to prevent irre-
versible health problems that permanently interfere with the
ability of workers to pursue self-chosen ends in life.

Based on Nozick’s contractarian method (1974), this arti-
cle then argues that these obligations should be implemented
by means of a compulsory employment injury insurance sys-
tem. This system should impose rules for financing and dis-
tributing compensation in the event of health problems, and
it should introduce industry-wide health and safety stand-
ards. Because it would exhibit core characteristics of a state
institution, the second part of the argument is a libertarian
case for sweatshop regulation. As such it poses a challenge
to critics of such regulation, especially to proponents of the
choice argument against it (e.g., Zwolinski 2007). It offers
a counterexample to their general claim that any regulation
interferes with voluntary labor contracts (e.g., Flanigan
2018), thus inviting them to adjust the scope of their claim
or to refine their normative premises.

The contribution of the article to the literature is that it
introduces a relevant and new perspective to the contro-
versial debate on sweatshop regulation. This perspective
transcends existing conflict lines and should inspire and
stimulate new approaches to various normative issues in
relation to sweatshop labor. Furthermore, the article makes
two original contributions to theory development. First, it
develops the implications of key libertarian concepts for
occupational health risks within incomplete labor contracts.
Second, it applies a refined version of Nozick’s (1974) con-
tractarian approach to the domain of business ethics and uses
it to justify the core labor market institution of compulsory
employment injury insurance.

Section “Health Risks in Sweatshops and Worker’s Com-
pensation” describes the nature of sweatshop labor, related
health risks and existing institutions for dealing with them.
Section “Libertarianism” introduces key libertarian con-
cepts, which Section “Libertarian Responsibility and Obli-
gations in Incomplete Labor Contracts” then develops into
an account of the obligations of employers towards their
workers. Section “From Libertarian Obligations to Compul-
sory Insurance: A Nozickian Case” provides the Nozickian
case for compulsory employment injury insurance, and Sec-
tion “Conclusion” rounds off the article.
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Health Risks in Sweatshops and Worker’s
Compensation

Sweatshop labor is a form of employment that involves
strenuous manual work, long working hours, hazardous
working conditions and comparatively low wages. Employ-
ers use it in the production of labor-intensive intermedi-
ate products for cars, household appliances or consumer
electronics goods (Kates 2015), and in the production of
consumer goods such as clothes, shoes, kitchenware or toys
(Lin-Hi and Blumberg 2017). Most sweatshops form part of
industrial clusters in developing countries with an abundant
supply of low-skilled workers (Zeng 2010, 2012; Barrientos
et al. 2011; Gereffi and Lee 2016).

Sweatshop production is associated with a particularly
high risk of occupational illness and injury, which can lead
to work incapacity, permanent disablement or even prema-
ture death. Occupational illness may result from obvious
causes like the exposure to hazardous materials or toxic
fumes, as in some leather tanning, electronics and mining
industries (e.g., Wang et al. 2011). Moreover, it can be a
long-term effect of less obvious unhealthy working condi-
tions in the form of long workdays without regular breaks,
a stressful working environment, systematic abuse by supe-
riors, as in some textile and footwear industries (e.g., Malik
et al. 2010). Occupational injuries occur in the process and
context of operating sharp tools, heavy devices, automated
machines, and other types of industrial equipment, and they
often result in chronic health problems.

Despite the very limited (reliable) data on occupational
accidents and diseases in developing countries (ILO 2012, p.
28), several empirical studies do indeed show that workers
face an appreciably higher risk of work-related sickness, injury
and death in comparison to those in developed countries (e.g.,
Hiamélidinen et al. 2009; Wu et al. 2018). A recent global esti-
mate by the World Safety and Health Institute Singapore, in
cooperation with the International Labor Organization (ILO),
and based on classifications of the World Health Organiza-
tion, reveals a much higher occupational fatality rate in less
developed world regions like Asia and Africa, at 12.99 and
17.39 deaths per 100,000 people, respectively, than in more
developed regions like Europe at 3.61 work-related deaths per
100,000 (Hamaéldinen et al. 2017). A range of country- and
industry-specific studies corroborates this general picture.! In
2013, an unusually severe industrial accident attracted par-
ticularly close media attention (e.g., Guardian 2018; NYT

! Wang et al. (2011) provide evidence to support the considerable
occupational health and safety challenges in Chinese township- and
village-owned enterprises; Malik et al. (2010) for those in the Paki-
stani textile industry, and Velazquéz et al. (2008) for those in the
Mexican automotive refinishing industry.
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Narrow Institutional Analysis

Broad Institutional Analysis

Specific normative approach with
specific implications (this article)

Specific normative approach
with broad implications only

Table 1 Typology of

contributions to the sweatshop

debate. Source Own

presentation

Specific

Normative
Grounding
Pluralistic
Normative
Grounding

General normative approach with
specific implications

General normative approach
with broad implications only

2018). The collapse of the Rana Plaza textile factory building
in Bangladesh with 1134 dead and around 2500 injured work-
ers (ILO 2018), has since then developed into a focal point for
political (ABWZ 2014; BMZ 2016; PST 2019) and scientific
discourse (Alamgir and Alakavuklar 2018; Fontana and Egels-
Zandén 2018) on working conditions in sweatshops.

In response to similar problems in the early stages of
industrialization, most developed countries have estab-
lished some form of employment injury insurance system
(Shin et al. 2011). Historically, these systems emerged from
mutual insurance programs, managed by trade unions or
miners’ associations as in Germany (Jopp 2010, 2013) or
from precedent cases in legal disputes over employer liabil-
ity as in the US (Epstein 1982). In cases of an occupational
illness or injury, they provide affected workers with replace-
ment income and medical care. These in-cash and in-kind
benefits aim at securing the livelihood of incapacitated
workers and restoring their health and earning capacity as
well as possible. In cases of permanent disability or death,
they provide lifelong benefits to affected workers or surviv-
ing dependents (Larson 1952; ILO 2017).

The right to protection against occupational injury is
widely recognized internationally. As an integral part of
core UN values, it is enshrined in the Declaration of Human
Rights and the International Covenant on Economic, Social
and Cultural Rights (ILO 2017). Moreover, widely ratified
ILO conventions, like part VI of the Social Security (Mini-
mum Standards) Convention No. 102 and the Employment
Injury Benefits Convention No. 121 aim at globally promot-
ing accident and disease prevention, as well as the recovery
and compensation of affected workers (ibid).

In the business ethics literature there is fundamental dis-
agreement on the normative questions of how to assess the
ethical problems of sweatshop labor and of how to deal with
them institutionally. In the literature, normative assessment is
either developed from a specific ethical theory or is based on a
pluralistic grounding that does not commit to a particular nor-
mative principle. Moreover, the associated analysis of possible
institutions for realizing normative claims either focuses on
specific types of sweatshop regulation, or is based on a broad
assessment of sweatshop regulations in general (see Table 1).

Arnold and Bowie (2003, 2007), for instance, develop
their criticism of working conditions in sweatshops from a
specific Kantian angle, and advocate a wide range of insti-
tutional practices to improve them. Similarly, Coakley and
Kates (2013) base their general critique of possible institu-
tional responses to problematic labor practices on a specific
normative standard of worker welfare.

Sollars and Englander (2007) analyze minimum wages, as
a particular institution, based on a broad theoretical frame-
work that draws on various economic and ethical concepts.
Likewise, Miklés (2017) addresses the specific phenomenon
of institutional exploitation, based on a broadly defined nor-
mative framework that can accommodate several standards
of justice.

Finally, proponents of the choice argument (e.g., Zwo-
linski 2007; Flanigan 2018) and their critics (e.g., Kates
2015) develop their analysis of a large variety of institutional
responses to ethical problems in sweatshops on pluralistic
normative grounds (Zwolinski 2007, p. 690; Powell and
Zwolinski 2012, p. 450; Kates 2015, p. 192; Flanigan 2018,
p. 81), which means that they “frame [...] it in a way that
it remains valid given a wide range of conflicting assump-
tions about foundational moral questions” (Zwolinski 2007,
p. 690).

This present article breaks fresh ground by developing an
argument for the specific labor market institution of com-
pulsory employment injury insurance, based on the specific
normative perspective of (Nozickian) libertarianism. Sec-
tion “Libertarianism” outlines relevant libertarian concepts
used in the subsequent analysis.

Libertarianism

Libertarianism is a morally grounded approach to political
philosophy which includes a set of views on individual rights
and duties, distributive justice and political organization. It
strictly prioritizes individual freedom over other values, and
tends to reject moral duties towards others beyond a negative
duty of non-interference (Christmas 2018) or non-aggression
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(Rothbard 1998). It objects to coercive redistribution
between individuals, and sets strict limits to state activity.

Libertarianism builds on the normative claim that indi-
viduals have (natural) rights, which others should not violate
without prior consent (e.g., Nozick 1974, p. ix). On most
accounts, individuals possess them “by virtue of their status
as human beings” (Zwolinski 2008, p. 3), more precisely
because of their status as self-owners. Self-ownership cap-
tures the “view that agents initially fully own themselves”
and should have “the kind of control over themselves that
one might have over possessions” (van der Vossen and Val-
lentyne 2018, ch. 1). This includes the right to use their
bodies and minds as they wish and to allow or deny such
use to others.

Self-ownership furnishes individuals with the ability “to
acquire property rights in external things” (ibid). Different
strands of libertarianism disagree on the mechanism of how
self-owners can acquire possession of previously unowned
things. However, most attach great importance to the obser-
vation of property rights, once the initial acquisition has
taken place (Zwolinski 2016). On most accounts, individu-
als may freely dispose of their person and things. They are
free to transfer their ownership rights to others and may
cooperate with them based on voluntary contracts (Nozick
1974, p. 150). For libertarians, subjective preferences and
values are the core standard for judging people’s choices.
Based on the notion that everyone knows best what is most
important to him or her (Buchanan 1990), they will not rank
these choices according to a normative standard of objective
importance (an economic discussion in Miiller and Tietzel
2001). Moreover, most of them would hold that parties to
a voluntary contract are entitled to the contractual service
promised to them (Nozick 1974, p. 151) or to the property
title transferred to them (Rothbard 1998, ch. 19) by their
contracting partners.

In a world of scarce space, time and resources, self- and
property-owning individuals will inevitably get in each
other’s way. Therefore, a key concern of libertarians is the
identification of a suitable normative criterion for balancing
out individual freedom. Most of them grant people the right
to use their freedom at will, as long as this does not inter-
fere with the self-chosen ends of others without their prior
consent (Christmas 2018). Many of them identify interfer-
ence with aggression (Child 1994, p. 728), for example in
the form of physical violence, coercive threats, or robbery.
However, only some libertarians view the protection from
coercive interference as absolute (Zwolinski 2016). Many
allow small and trivial unauthorized interferences, such as in
the form of a few dust particles that settle on an unsuspect-
ing individual, or if interferences protect a more basic right,
e.g., when an unauthorized push saves a person from being
hit by a vehicle (van der Vossen and Vallentyne 2018, ch. 1).
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Strictly speaking, libertarianism only prohibits the ini-
tiation of aggression (Zwolinski 2016, p. 64). The “first-
order rights” to self-ownership and property entail the “sec-
ond-order rights [...] to defend against forceful attack and
coercion by force or threats of force” and “to defend one’s
legitimately acquired property against seizures by force or
threats of force” (Child 1994, p. 728). After an unauthor-
ized violation of their first-order rights, individuals may
claim compensation from an aggressor (van der Vossen and
Vallentyne 2018, ch. 1). By the ‘principle of rectification’
(Nozick 1974, p. 152), they may seek redress for the suffered
damage in accordance with the principle of proportionality.
Under conditions of anarchy they may, for instance, seize
a stolen object or confiscate a suitable compensation pay-
ment from rights violators. By some accounts, libertarian-
ism condones the prohibition of actions that pose a serious
health risk to a person or her rightful property. For instance,
residents would be entitled to keep the owner of a chemical
plant from poisoning their land to protect their health.

Finally, self-owners may delegate their rights to others.
They may instruct them to conclude contracts for them, to
enforce their contractual claims, to protect them from coer-
cion, to demand compensation or to exercise prior restraint
for them. While some libertarians reject all state activity
(e.g., Rothbard 1998), most of them will accept it, if offi-
cials act under the authority of self-owning individuals and
in the exercise of their legitimate rights (e.g., Vallentyne
2007). With very few exceptions libertarians require the
delegation of the second-order rights to self-defense to an
impartial, minimal state (e.g., Nozick 1974). Libertarians
tend to be skeptical towards state interference beyond this
level. They are particularly critical of regulation that inter-
feres in voluntary contracts, because this coercively over-
rides the expressed will of contractors. The following section
applies the outlined libertarian concepts of self-ownership,
contractual entitlement and non-interference to the issue of
occupational health problems in sweatshops. In view of the
research question, it enquires what moral responsibilities,
and what employer obligations they might entail in the event
of occupational accidents and illnesses.

Libertarian Responsibility and Obligations
in Incomplete Labor Contracts

A libertarian analysis of employer obligations for occupa-
tional health problems must take into account the charac-
teristics of sweatshop labor, and consider the fact that the
mutual agreement to enter an employment relationship is a
very special market transaction which is

(1) temporally unlimited, as it typically holds until uni-
laterally terminated
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(i1)) unspecific on the nature of the service, as workers
make their labor freely available

(iii) adaptive, as specific work requirements must be
adapted to changing circumstances

(iv) hierarchical, as workers agree to follow employer
instructions to the best of their ability

By virtue of these characteristics, labor contracts are sys-
tematically incomplete (Barnett 1992b, p. 821). They are
temporally unlimited in order to save both parties the trans-
action costs of having to negotiate detailed short-term con-
tracts for each task or day (Coase 1937). They are unspecific
on the exact nature of contractual services (Tirole 1999), as
it would be prohibitively costly, or indeed literally impos-
sible, to anticipate “the precise actions that each party to the
contract should take in every conceivable eventuality” (Hart
and Moore 1985, p. 1). They are adaptive, because produc-
tion and working conditions are in constant need of rea-
lignment with changing market requirements. Finally, they
give employers hierarchical control over the organization
of work in their factories, in order to protect their financial
interests from recurring renegotiation attempts of workers
in light of changing circumstances (Williamson 2002).

Through a typical labor contract, workers receive a fixed
and regular wage for an indefinite period in exchange for
making their labor freely available. Employers may deter-
mine if and how the available labor is put to use in their
production sites and on their machines, in return for bear-
ing the entrepreneurial risk in terms of possible profits or
financial losses after deducing all costs. This profit claim
also serves as a “title to the net earnings of the team” which
motivates employers to ensure the efficiency of the overall
team effort (Alchian and Demsetz 1972, p. 782).

These features of a typical work relationship make
it clear why a libertarian analysis of responsibilities
and obligations in the event of accidents is important,
despite the libertarian right of workers and employers to
specify any mutually acceptable provisions in their labor
contract. The outcome of such an analysis can be seen
as a libertarian set of default rules that fills inevitable
gaps in incomplete labor contracts, either in the sense
of non-negotiable “baseline background conditions” that
prohibit unacceptable practices like coercion and fraud
(Sturn 2009, p. 81); in the sense of “rules that parties
can contract around by prior agreement” and that serve
the purposes of making them reveal their preferences on
important issues (Ayres and Gertner 1989, p. 87) or in the
sense of one of several possible focal points in contract
negotiations that facilitate the coordination of contrac-
tors on mutually acceptable contract clauses (Schelling
1980; McAdams 2000, 2015). The next section analyzes
the moral responsibility for occupational accidents, based
on the libertarian concept of self-ownership.

Moral Responsibility for Occupational Health
Hazards

Suppose worker W suffers an accident in the factory of
employer E. Like most health hazards in sweatshop produc-
tion the accident is the overall result of their cooperative
interaction, and the outcome of W’s self-chosen approach
to following E’s instruction to work on E’s machine. What
liability rule for such cases should serve as a libertarian
default?

From a libertarian perspective, it seems clear that the
moral responsibility for the accident should be grounded
in W’s and E’s respective capacities for autonomous action.
W and E should be held responsible for occupational health
issues that arise from the exercise of their control over their
persons and the involved physical objects (Talbert 2019,
intr.). In the stated scenario, moral responsibility for the
accident should be allocated according to the specific actions
of W and E in the production process that caused them.
Accordingly, E would be responsible for the degree to which
W'’s accident resulted from E’s instructions, and E would
be responsible for the extent to which it was caused by W’s
approach to implementing these instructions.

In view of this, it becomes clear that employers have a
special and specific form of responsibility for possible health
problems in their factories. In a typical labor contract they
claim hierarchical control over the work relationship. This
contractual claim entails the tasks of managing the produc-
tion process, of setting up the machines and workplaces,
and of allocating assignments to workers. Workers merely
agree to make their labor available to employers and to fol-
low employer instructions to the best of their ability. In
other words, workers hire out their capacity for autonomous
action to employers. Employers may use it for the purpose of
producing marketable goods, but—as in any rental arrange-
ment—they are required to take care of the rented ‘resource’
and to return it ‘undamaged’ when the contractual relation-
ship is terminated. Hence, the consent of employers to the
contract clause that puts them in charge of management
decisions and puts the labor of workers at their disposal,
makes them, on their own accord, primarily responsible for
health problems resulting from worker actions performed at
their direction or based on their rules.

If workers were mere objects (or rented out their prop-
erty to employers) this would make employers fully respon-
sible for possible ‘damages’ to workers’ working capacity
that result from their use of their labor (or property). How-
ever, the nature of self-ownership makes it impossible for
a worker “to alienate his will, more particularly his control
over his mind and body” (Rothbard 1998, p. 135; emphasis
in the original). Even in the most strictly supervised pro-
duction process a worker would “retain control over at least
some minimal dimension of personal behaviour” (Buchanan
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1995). Therefore, accidents cannot normally be the objects
of employer instructions alone, but, at least to a minimal
degree, “emerge from the interdependent choices” (ibid)
of employers and workers in the production process. This
gives workers a co-responsibility for accidents to the extent
that their autonomous decisions in the production process,
in particular their negligence in implementing employer
instructions, contributed to their occurrence.

This complicates the allocation of responsibility for
occupational health problems. If W’s incapacitating acci-
dent is the outcome of gross negligence on the part of W’s
co-worker C, this raises the question of whether C should
be mainly responsible for W’s injuries (as E might argue) (a
critical discussion of this line of argument in Epstein 1982).
From the outlined libertarian approach this might be the
case, especially if C’s negligence resulted from his autono-
mous decisions alone, e.g., from the fact that W was drunk
or deliberately ignoring E’s instructions.

However, from a libertarian perspective, E cannot dis-
claim any responsibility for the negative effects of the negli-
gence or insubordination of some workers on their co-work-
ers. Prima facie E is, of course, entirely free to accept C’s
violation of the clause in their labor contract that requires
diligent compliance with E’s instructions. However, this
only applies as long as E’s and C’s approach to fulfilling
their contract does not produce any negative external effects
on third parties like W. If a reprimand to C by E or E’s dis-
missal of C in cases of persistent negligence, would have
prevented the accident, it is reasonable to attribute a major
share of the responsibility for W’s health problems to E. This
is to say that the hierarchical control of employers entails a
co-responsibility for occupational health problems that are
attributable to the continued negligence of co-workers.

This leads to the final issue of who should be held respon-
sible for accidents that are simply the result of bad luck
beyond the direct control of W, E, and C (Lippert-Rasmusen
2018). Some might argue that the resulting damage to W’s
health and E’s machine should be seen as an example of bad
option luck, and hence as the unfortunate outcome of a cal-
culated gamble (Dworkin 2000, p. 73), which both of them
accepted deliberately at the point of engaging in this risky
form of cooperation. By this logic, W should have known
that sweatshop labor is a dangerous line of work, and that the
attractive income opportunity in comparison to other jobs
would come at the price of an isolated risk of unfortunate
work accidents that are no one’s fault. Accordingly, W would
be responsible for coincidental damage to his health, because
W chose to work in a dangerous factory, just as E accepted
the risk of coincidental damage to his machines by opening
the sweatshop (similarly Flanigan 2018, p. 80 et seq.).

A libertarian perspective on the nature of the firm sug-
gests otherwise. It would hold that the unfortunate accident
should be considered as an integral part of the residual risk
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of the enterprise, and that E accepted this risk in exchange
for his exclusive claim to the residual income of the firm.
Given that by this arrangement, windfall profits would
accrue to E, even if they are not attributable to E’s man-
agement decisions?, E should also be fully responsible for
accidents that are the outcome of bad luck and no one’s
fault. This relation between residual risk, and the claims to
hierarchical control and profits is consistent with the share-
holder perspective on the firm (an account in Boatright 2006,
pp- 113-114), which many consider as inherently libertar-
ian. The next section addresses the implications of the dis-
cussed employer responsibility for occupational illnesses
and injuries.

An Employer Obligation to Compensate Sick
and Injured Workers

Suppose W suffers an accident that is clearly attributable to a
mistake by E. W and E have specified a contractual rule that
makes E fully responsible for the accident, but they forgot to
include a clause specifying what actions E’s responsibility
requires. What should a libertarian default setting specify?

It seems reasonable to assume that it would determine
that E has to provide W with an equivalent to what W lost
due to the accident. Accordingly, it would assess the damage
to W against the counterfactual scenario of what W would
have been entitled to by their contract, if the accident had
not occurred (Nozick 1974, p. xx). Given that the accident
resulted from a financially motivated cooperative effort, it is
likely that a libertarian default rule would foresee a financial
equivalent to the victim’s losses. Because their cooperation
consisted of combining their resources of capital and labor,
it would probably require the originator to restore the dam-
aged resource of the victim. In the above scenario, E would
have to bear all the medical expenses that W must incur
to fully recover his working capacity, so that W can again
offer the same quality and amount of labor to E or on the
market. Moreover, E would have to provide W with a com-
pensation payment equal to the income loss until W has fully
recovered. Analogously, if W caused damage to one of E’s
machines, W would have to compensate E to the value of the
repair costs and the projected production losses.

Such a monetary approach to compensation is salient,
because it enables the application of a general rule to all pos-
sible accident and damage scenarios that might arise in com-
plex and unpredictable work relationships. However, from
a libertarian perspective, a strictly monetary compensation
can lead to an undesirable commodification of natural rights.
It can give rise to a scenario in which employers deliberately
accept serious risks to the health of workers based on a strict

2 They might be due to sudden market price increases for the pro-
duced goods in the wake of a natural disaster.
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cost—benefit analysis. In even worse cases, it might permit
the deliberate purchase of rights violations. The next section
discusses the obligation of employers for the prevention of
occupational health problems.

An Employer Obligation to Protect the Health
and Safety of Workers

Suppose E causes W a health problem that leaves him per-
manently disabled and unfit to work, despite all efforts to
restore his health. As specified in the labor contract, E takes
full responsibility for the causative management error, and in
addition to all the medical costs, pays W a lifelong invalidity
pension to the value of W’s former income. In a libertarian
default setting, should this count as a restoration of the state
before the accident?

A libertarian perspective rejects this view, based on the
consideration that the accident permanently deprived W of
essential parts of his capacity as an autonomous self-owner.
In particular, it holds that the accident seriously diminished
W’s ability to pursue self-chosen ends in life and hence
constitutes a particularly serious form of interference well
beyond the contractual relationship with E (Christmas 2018,
p- 310). If W has not explicitly released E from his nega-
tive libertarian duty not to compromise W'’s ability to pur-
sue self-chosen ends in life (which a minimally prudent W
would not do), W may legitimately expect not to have his life
and health jeopardized by E’s negligent approach to exer-
cising his managerial control in the production process. It
would further posit that, in view of the high stakes for W, E
should have exercised his voluntarily accepted managerial
control in a particularly prudent manner, and by failing to
do so, committed a serious breach of his negative libertar-
ian duty to prevent occupational injuries and illnesses to
W. This implies that employers should use their contractual
authority to equip machines and organize production in a
manner that minimizes serious risks to the health of workers
and that protects their capacity to pursue self-chosen ends.
This includes an obligation to minimize such risks on the
part of co-workers. The next section argues that the speci-
fied employer obligations to protect the health of workers
and to compensate them in cases of occupational injury and

sickness should be implemented according to a compulsory
employment injury insurance system.

From Libertarian Obligations to Compulsory
Insurance: A Nozickian Case

The following argument builds on social contract theory
and holds that individuals would choose such a system in
a counterfactual state of nature, based on certain assump-
tions about their subjective motives and objective decision
situation (Mueller 2002). By virtue of adopting Nozick’s
contractarian method (1974), the argument has two specific
characteristics. First, it proceeds from the most peaceful and
comfortable state of nature conceivable (Kliemt 1980, p. 38).
This state is populated by voluntarily cooperating sweat-
shop owners and workers that respect each other’s libertar-
ian rights and obligations, as stated in “Libertarianism” and
“Libertarian Responsibility and Obligations in Incomplete
Labor Contracts” sections, and make their rational decisions
in non-desperate circumstances. Against this backdrop, the
argument shows that even these most pleasant and respectful
anarchists would eventually have to establish a governmen-
tal insurance system to resolve their escalating conflicts in
the wake of work accidents. Thus, it provides a particularly
compelling case for compulsory insurance. In accordance
with the second characteristic of Nozickian contractarian-
ism, the argument makes specific assumptions about the
individual behavior that produces the contractual outcome
(Miiller 2002). More specifically, it construes the final agree-
ment on the coercive insurance system as the culmination
of a gradual process of decentralized individual decisions
and bilateral contracts by analogy to Adam Smith’s invis-
ible hand theorem (Smith 2007[1776]). For Nozick (1974)
such invisible hand justifications are particularly convincing,
because they “minimize the use of notions constituting the
phenomena” in question and refrain from justifying “com-
plicated patterns by including the full-blown pattern-notions
as objects of people’s desires or beliefs” (p. 19). Table 2
summarizes the argument, which begins with an account of
the state of nature.
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Table 2 The logical structure of

. General Form
a counterfactual contractarian

I I Specific Components I I Application to the Present Case
I

justification for employment
injury insurance. Source
Adapted from Miiller (2002, p.
471) and applied to the present
case

What is the object of the
hypothetical
explanation/prediction?

Explanans/Projectans:
What drives the hypothetical
explanation/prediction?

State of Nature: Disputed Claims in Cases of Work
Accidents

The Nozickian argument proceeds from a Lockean state of
nature (Stage 1 in Table 2) as one of the most optimistic
types of anarchy conceivable (Kliemt 1980, p. 38). Itis a
hypothetical situation in which individuals are in a “state of
perfect freedom to order their actions and dispose of their
possessions and persons as they think fit, [...] without ask-
ing leave, or depending upon the will of another” (Locke
2009[1689], §4, italics in the original). Moreover, it is a
“state [...] of equality, wherein all the power and jurisdiction
is reciprocal, no one having more than another” (ibid). In
such a situation, individuals are free to live, work or locate
their business anywhere. They may engage in a joint enter-
prise to which some contribute capital in the form of build-
ings, machines and raw materials, while others supply labor
for the production of marketable goods. However, as no one
is subject to another, their cooperation, for example, in terms
of a typical employment relationship in sweatshops, must
follow from a voluntary contract (Rothbard 1998, p. 133).

As the Lockean state of nature is a “state of liberty”, but
“not a state of license” (Locke 2009[1689], §6, emphasis
removed), individuals will stay “within the bounds of the
law of nature” (ibid, §4) when exercising their freedom (of
contract), which requires that “no one ought to harm another
in his life, health, liberty, or possessions” (§6). Hence, indi-
viduals will act in line with the libertarian constraints of
“Libertarianism” section. In contract negotiations they will
neither threaten nor deceive their counterpart, and they will
conclude voluntary, Pareto-improving contracts.
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Explanandum/Projectandum: |

Resulting Social Contract:
Individuals (will) agree to rule
r, principle p, or institution i

Stage 5: Compulsory Injury Insurance
Both sides want to reduce the cost of
conflict by creating an insurance system

Deterministic Mechanism
Contract:

Rational individuals choose
the alternative which best
satisfies their subjective
motives under given objective
conditions; as if guided by an
invisible hand, their self-
interested decisions gradually
lead to a voluntary, though
initially unintended social
contract

Stage 4: Expansion
Due to the nature of the insurance
service markets tend to concentrate

Stage 3: Organization
Institutionalized help reinforces wor-
ker claims to natural/contractual rights

Stage 2: Spontaneous Association
Workers help each other to deal with
accidents and to assert their claims

Hypothetical Original
Position:

1. Individual motives (desires,
preferences, life plans...)

2. Decision situation (available,
information, endowments...)

Stage 1: Unregulated Labor Market

1. Employers/workers are respectful of
natural rights and willing to cooperate

2. Labor contracts are incomplete, and

libertarian default rules are ambiguous

However, even in this most favorable state of nature, work
accidents may occur. In sweatshop production, they are all
too often unavoidable, especially when dangerous machines,
hazardous substances, exhausting physical work, and inter-
personal coordination are involved. In the event of an injury
or illness, the question will arise as to who must cover the
resulting medical costs and loss of income.

By virtue of their systematic incompleteness, labor con-
tracts will not contain detailed provisions for the settlement
of such claims (Tirole 1999). Due to the long-term orienta-
tion and complexity of the underlying employment relation-
ship and the difficulties in anticipating future developments
at the time of transaction, they will inevitably be vague on
the nature of tasks, working conditions, as well as liabilities
and financial obligations in the event of accidents (Sturn
2009). Forward-looking employers and workers will have
agreed on general rights and obligations. In a Lockean sce-
nario, it seems reasonable to assume that they are prepared
to take responsibility for things in their respective sphere
of influence. Workers will feel responsible for the diligent
fulfillment of their tasks and the immediate impact of their
actions on co-workers, and employers will assume responsi-
bility for machine and workplace equipment and the nature
of the workflow. As Lockeans they are likely to settle on
rules which assign liability for accidents based on negli-
gence within these spheres of influence (a detailed descrip-
tion in Epstein 1982, p. 775).

In line with the argument in “Libertarian Responsibility
and Obligations in Incomplete Labor Contracts,” employers
recognize their libertarian obligation to protect the health
of workers and to compensate them for occupational health
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problems resulting from negligence in their area of respon-
sibility. In the event of an accident most victims make rea-
sonable and legitimate compensation demands and most
employers will meet them. However, in a legal vacuum
without clearly defined health and safety standards, it will
not be clear which precautionary steps an employer should
have undertaken in order to meet his obligation to protect the
health of workers. Similarly, without a clear-cut legal stand-
ard on maximum working hours it will be unclear whether an
injured worker was negligent or overworked. Even a detailed
contractual liability structure might not help contractors to
identify retrospectively the originators and causal factors of
an accident or illness.> Accordingly, despite their acceptance
of responsibility for the intentional or negligent violation of
rights of others, employers and workers will eventually end
up disagreeing on the appropriate interpretation of libertar-
ian obligations within incomplete labor contracts.

In a Lockean state of nature, everyone is entitled to take
the (natural) law into his own hands “so far as calm rea-
son and conscience dictate” (ibid, §8). Again, reasonable
victims will seek an amicable solution with rights viola-
tors. However, not all of them will be capable of a calm and
prudent reaction. Some injured workers or their dependents
might make excessive demands and get carried away when
enforcing them, due to miscalculation, anger or desperation
(Nozick 1974, p. 11). For similar reasons, some employers
might reject legitimate compensation claims.

Against this backdrop of incomplete information, vague
contractual rules, diverging interpretations of libertarian
obligations, misjudgments and overreactions, this kind of
“private and personal enforcement of one’s rights (including
those rights that are violated when one is excessively pun-
ished)” can quickly give rise “to an endless series of acts of
retaliation and exactions of compensation” (ibid). Individu-
als will experience this uncertainty as a deficiency in the
otherwise quite favorable state of nature, not least because
any conflict entails considerable disadvantages in terms of
negotiation costs, defense efforts or emotional strain.

Loose Association: Unstructured Mutual Assistance

In a possible conflict, injured workers and their families are
in a much weaker position than employers, due to the urgent
need to compensate sudden income loss and accruing medi-
cal costs. In the event of repeated cases in their community,

3 In hindsight, it might be difficult to distinguish a machine error
from an operating error. The injured person, as the only witness of an
incident, might no longer be responsive or no longer recall the pre-
cise course of events. Production managers or supervisors might not
be aware that one of their instructions triggered a chain of events that
led to the accident.

workers will eventually form loose associations for mutual
assistance in order to help accident victims cope with their
existential problems (Stage 2 in Table 2). Initially, they
might simply offer spontaneous help to injured co-workers
and their families. Out of friendship, public-spiritedness,
religious duty or in exchange for a past favor (Nozick 1974,
p. 12), they might collect money to help them survive the
income loss after an accident, to cover medical costs or to
finance efforts to claim damages from employers. As shown
by Hochman and Rogers (1969), even charitable assistance
can be a Pareto-improving form of redistribution.*
However, membership of an association for mutual assis-
tance does not require altruistic motives or personal attach-
ments. Some might join it based on a purely self-interested
‘insurance motive’. Brennan (1973) shows that “quite apart
from any philanthropic considerations, an individual may be
prepared to contribute towards redistributive programmes
[...] because in the face of certain privately uninsurable
contingencies, raising the floor level of income precludes or
substantially reduces the possibility of complete destitution”
(p. 43). Similarly, sweatshop workers must reckon with the
possibility of an accident or health problem that suddenly
exposes them to a desperate situation, which they can no
longer overcome by themselves due to their incapacitation.
Reluctant to end up helpless and dependent on the good-
will of others, even self-interested workers might want to
make provisions. They may be “prepared to pay something
to insure against potential cataclysms” (ibid, p. 45). As most
of them receive (near) subsistence wages (Arnold and Bowie
2003), they would not be able to insure privately against a
complete loss of earning capacity.” However, jointly they
could insure affected contributors. Recognizing that they
might end up unlucky, ex-ante they might be willing to con-
tribute, even though ex-post it turns out to be a losing deal.®

Organization: Structured Mutual Insurance

Recurring health problems and the insight that everyone
could suffer an accident or illness would promote a gradual
institutionalization of mutual assistance. The corresponding

4 If the utility of a healthy community or association member Uy
depends on the utility of an injured member Uj, due to an emotional
bond or feeling of personal obligation captured by dUy/0U; > 0, redis-
tribution from the former to the latter will make both of them better
off. The same applies to the n-player scenario (p. 443).

3 In line with an argument by Braun (2012) in the context of health
insurance, the insurance motive of workers might encompass their
desire to maintain their earning capacity. By ensuring the rapid treat-
ment of injuries, insurance contributes to the avoidance of long-term
health problems with a negative impact on the ability to work.

6 Here, it is important to note that in his model Brennan (1973)
assumes “that all individuals are both risk averse and risk loving over
relevant ranges, so as to permit the desire for redistribution to be con-
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associations would begin to charge a periodic and mandatory
membership fee in order to build up the necessary funds for
helping workers in need more rapidly and more reliably.” Ini-
tially, these associations would be unstructured and operate
on the principle of ‘one for all and all for one’ (Kliemt 1980,
p. 40). Each contributing member would have the same
rights and obligations, including non-financial obligations
to participate in collective decisions, such as on member
admissions, membership fee levels, compensation levels,
or strategies for resolving disputes with employers. As the
number of collective decisions and the associated efforts
would increase with the number of members, associations
will have an optimal size, somewhere near the point where
the marginal benefit of accession equals the marginal cost
(Kliemt 1980, p. 40).

Eventually, workers would figure out that their associa-
tions can become more efficient if they introduce a division
of labor, and that it enables them to offer their members a
more attractive cost-benefit package in comparison to that
of less efficient associations. For instance, the delegation of
cumbersome administrative duties to specialized functionar-
ies in deviation from the principle of ‘one for all and all for
one’ would make it possible for members to enjoy the col-
lective support of the others in the event of problems, while
at the same time giving them the opportunity to concentrate
on their private projects.

A similar efficiency gain would come with the intro-
duction of internal rules for disciplining possible spend-
ing sprees by functionaries, and for keeping in check the
problems of adverse selection and moral hazard. Adverse
selection (e.g., Akerlof 1970) describes the problem that
membership in the association is particularly attractive to
venturesome and confrontative individuals with an inclina-
tion to exhaust a larger share of available funds. Moral haz-
ard (e.g., Finkelstein 2015), captures the problem that some
previously cautious members might begin to take higher

Footnote 6 (continued)

sistent with an observed propensity to gamble (as well as to insure)”
(p. 45; emphasis in the original).

7 They might function along the lines of medieval predecessor organ-
izations of miner’s guilds in Germany, which formed as an institu-
tion “to jointly shoulder financial uncertainty due to erratic, imme-
diate income losses resulting from sickness or injuries” (Jopp 2013,
p- 50). At the outset, these guilds provided assistance at a very basic
level and by the “organizing principle” of voluntarily offered charity
or philanthropy (ibid). Over time, however, more and more of them
“demanded regular and obligatory contributions from their members”
and “benefits were provided in the case of need, simply so long as the
cash box allowed [sic.]” (ibid). Trade unions in states without welfare
institutions ran similar solidarity/insurance funds (Murray 2007, ch.
6).
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risks at work after joining the association, confident that the
others will now help them in case of an accident. Suitable
rules for the containment of these problems would ensure
that collective funds are managed efficiently, and again
would give structured organizations an evolutionary advan-
tage over loose associations. From the perspective of rea-
sonably cautious members acting on the insurance motive,
they would be more attractive than unstructured associations
by virtue of their ability to offer cheaper and more reliable
insurance coverage.®

Concentration: Gradual Market Consolidation

Initially, multiple insurance organizations in an area will be
competing for members. Market competition will be a major
driver of the described process of organizational evolution.
Organized providers with specialized functionaries and effi-
cient internal rules will attract more members than loose
associations, by virtue of being able to offer more attractive
and cheaper protection packages. However, the market for
organized employment injury insurance will be subject to
strong concentration processes, due to several economic fac-
tors (Stage 4 in Table 2).

On the supply side, economies of scale (Sharkey 2009)
which lower the cost of providing their service would be
a key driver of market concentration. Larger organizations
can spread the fixed costs of their capacities for screening
applicants, administering members, evaluating insurance
cases or enforcing claims over a larger number of mem-
bers, compared to smaller organizations. This would enable
them to offer their service at a lower per capita price and

8 Again, German miners’ guilds are a suitable historical example
that renders plausible the transition from an unstructured mutual
assistance association to a structured mutual insurance organization.
Due to adverse selection and moral hazard, over time, their organiz-
ing principle moved from needs-based charitable assistance to con-
tribution-based benefit entitlements for members “broadly equivalent
to their mandatory payments” (Jopp 2013, p. 53). Ultimately, the
described structured organizations might function along the lines of
U.S. American sickness insurance funds, which emerged at the begin-
ning of the twentieth century as an institutional response to the prob-
lem of occupational sickness and injury (Murray 2007, p. 5). They
also began to address the problem of adverse selection by formulating
rules of admission, which prevented an overuse of the organization’s
financial means, by excluding excessive risk-takers and conflict-
seekers. In addition, they developed a differentiated service portfolio
with variable insurance premiums and insurance benefits, tailored to
the specific needs and risk profiles of workers. They also tackled the
problem of moral hazard by checking the circumstances of an acci-
dent or illness and refusing benefits to those who had caused it inten-
tionally or negligently.
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would give them a competitive advantage.” Moreover, large
organizations are able to provide more reliable insurance
to their members because, by the law of large numbers, the
actuarial risk of an insurance provider decreases with a ris-
ing number of members. This means that large insurance
providers are less vulnerable to insolvency, because they
are better at predicting actual insurance claims (Jopp 2013,
ch. 4). Again, this gives them a systematic advantage over
smaller competitors.

On the demand side, network effects (Liebowitz and
Margolis 1994) are a major driver of market concentration.
They capture the phenomenon that the utility of membership
for a (potential) client, in terms of the organization’s ability
to solve conflicts in his interest, depends on the number of
other clients. There are two reasons for this. First, the more
workers in a given workforce are in the same organization,
the more likely it is that they can settle a dispute between
them. This occurs, for example on the issue of whether one
of them caused harm to the other, based on the lower-cost
internal rules and adjudication mechanisms of their joint
insurer. Second, the more members an organization has, the
more assertive it will be in conflicts with employers and
co-workers who are not members. Larger organizations will
simply be able to afford top class negotiators in cases of
peaceful disputes, but will also have better chances of suc-
cess in less peaceful conflicts by virtue of their ability to
mobilize a larger number of members. Such demand-side
network effects can induce both positive and negative feed-
back loops (Katz and Shapiro 1985), making large insurers
even larger and sending small ones into a “declining spiral”
(Nozick 1974, p. 17). In sum, these economic factors lead
to a situation in which most workers in a company or an
industry will be members in a single or in a few large insur-
ance organizations.'’

Monopolization: The Compensation Bargain

Even a monopoly insurance provider falls short of a com-
pulsory employment injury insurance system that is backed
up by a governmental monopoly of force. Despite its mar-
ket-dominating position, it does not force all labor market

° If the lowest point of a U-shaped average cost curve in a market is
to the right of the demand curve, there will even be a natural monop-
oly, i.e., a monopolist will be able to accommodate the demand of the
market at a lower per capita price than any number of competing pro-
viders. On the economics of natural monopoly Sharkey (2009).

10 The evolutionary history of actual insurance systems makes the
described dynamic plausible. Jopp (2013) explains the historical
concentration process of German miner’s associations in terms of
economies of scale regarding administrative costs and actuarial risk,
and supports his theoretical explanation with an empirical analysis of
historical records. Murray (2007) describes a similar concentration
dynamic of private US insurance providers.

participants to purchase its services, as a governmental sys-
tem would. Nor does it prohibit non-members from making
use of their natural right to determine a rights violation and
to claim compensation independently, in line with their own
procedure. A governmental system would have to be manda-
tory for all market participants and would have to impose
on them, its rules for settling disputes (Nozick 1974, pp.
22-23).

The transition to a governmental system (Stage 5 in
Table 2) would result from (the prospect of) confrontations
between large insurers and employers in the wake of occupa-
tional accidents or health problems, with unclear liabilities
and contested safety and compensation claims. As legitimate
defenders of their clients’ libertarian second-order rights
(Child 1994) insurers attempt to collect appropriate compen-
sation for accident victims and would pressure employers to
reduce serious risks to the health of workers in the future. In
view of gaps in incomplete labor contracts, they would apply
their own procedures for determining negligence and appro-
priate compensation levels, based on their members’ joint
interpretation of libertarian principles. This also applies to
employers who would prefer to apply their own interpreta-
tion and procedures.'!

In cases of disagreement they will end up in a conflict that
can take many forms, ranging from negotiations to industrial
disputes with work stoppages, strikes, lockouts, wage cuts
and layoffs. Both sides would be aware of their power to
inflict considerable harm on each other and would realize
that the other side has a realistic chance of gaining the upper
hand, insured workers due to superior numbers and employ-
ers due to superior financial means. This prospect of costly
and potentially ruinous confrontations in the board room,
on the factory floor or in the streets, provides them with a
powerful reason to seek a mutually acceptable agreement.
Especially libertarians would prefer to overcome disagree-
ments through negotiations (Nozick 1974, p. 16) or the del-
egation of cases to independent arbitrators (Rothbard 1998,
p- 234). Considering the behavioral assumptions in the state
of nature, conflicts will hardly turn as violent as similar dis-
putes in the history of labor relations (Marens 2012, p. 65).

' n the course of their organizational evolution, insurers will have
developed mechanisms for approaching disputes in a way that their
members perceive as fair and reliable. They will have established
refined procedures for identifying a violation of natural rights, deter-
mining guilt, setting appropriate levels of compensation and punish-
ment, and enforcing them proportionately. Similarly, employers will
be convinced that they, as organizers of the production process, have
the best overview of the case in question and that their judgment is
more reliable. Especially in matters where the conflict parties feel in
the right, they will try to stand their ground in full accordance with
the law of nature, which gives them the same natural right to have
a case settled in line with their preferred procedure (Kliemt 1980, p.
73).
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As shown by Brennan (1973), even those in a more
favorable position can have a self-protection motive to con-
tribute financially to the insurance of those in a less favora-
ble position. In the present case, this means that the party
that genuinely believes itself to be in the right has a reason
to pay at least some of the costs of a potentially illegitimate
claim in order to avoid an even costlier conflict. Accordingly,
jointly financing an insurance system irrespective of liabili-
ties can be another Pareto-desirable form of redistribution
between employers and workers (ibid).

This logic seems to underlie the compensation bargain
at heart of most existing governmental employment injury
insurance systems. It captures an agreement that employ-
ers contribute to the coverage of insurance cases, regardless
of their own negligence, in exchange for a renunciation by
workers of any further attempts to gain redress. The compro-
mise consists of workers accepting levels of compensation
below what would be due to them according to their own
interpretation of libertarian precepts and employers assum-
ing responsibility for those cases for which they (might) have
no blame (Larson 1952). In his historical analysis of the
emergence of workers’ compensation law, Epstein (1982)
summarizes the underlying rationale:

“The broad coverage formula eliminated the need to
determine negligence on both sides and assumption of
risk-all inquiries with a high degree of uncertainty. In
exchange for the broad coverage formula, the work-
man received a level of compensation that, by design,
left him worse off than if the injury itself had never
taken place. The low levels of the benefits doubtless
proved nettlesome to workers after injuries. But to
concentrate on that point is to miss the central role.
First, low damages help keep down the overall costs
of the plan, which will induce employers to continue
to hire labor. Second, low benefits help prevent fraud
against the plan, as there is less to gain by pretending
that an injury, or its consequences, is work-related.
Third, the low awards create additional incentives
upon the worker for self-protection and therefore act
as an implicit substitute for assumption of risk and
contributory negligence.” (pp. 800-801).

However, the described compensation bargain only works
under three conditions that transform the monopoly insurer
into a governmental system. The first condition requires
the integration of all independent workers into the bargain
(Kliemt 1980, p. 52). Otherwise, employers would have
made concessions to members of insurance organizations
(and vice versa), while still facing the possibility of costly
disputes with independents. However, once employers have
joined the insurance organization in search of a Pareto-
improvement over costly disputes, they can simply require
membership as an obligatory term of labor contracts. By
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libertarian standards, it is their legitimate right to terminate
the contracts of workers who refuse insurance, and to hire
only those workers who accept it as part of the deal. This
will quickly promote universal coverage.'?

The second condition for a functioning compensation bar-
gain requires the formulation and enforcement of industry-
wide health and safety standards. These standards are neces-
sary for detecting and avoiding moral hazard on the part of
employers who have an incentive to take higher risks at the
expense of other employers once they are covered (Dionne
and St-Michel 1991; Bolduc et al. 2002)."* They provide an
objective point of reference for determining whether employ-
ers have fulfilled their obligation to protect the health and
safety of their workers, thus enabling the insurance provider
to reclaim illegitimate compensation payments to workers
from negligent employers.'* By discouraging employer neg-
ligence or fraud, labor standards also play a key role in keep-
ing down the overall costs of the insurance system.

A third condition for a functioning compensation bargain
requires the transfer of control of the insurance system to
an impartial third party. Otherwise, workers and employ-
ers would run the risk of merely resuming their initial con-
flict within its decision-making bodies. Workers might try
and define labor standards in a manner that offers them the
highest degree of protection affordable, whereas employers
would prefer to keep labor standards low in order to maxi-
mize their profits. In order to prevent a blockage of their
joint system, both sides would have an interest in delegating
responsibility for it to a trustworthy third party with the abil-
ity to resolve conflicts as impartially as possible. Especially
employers would demand this, considering that the principle
of ‘one person, one vote’ would provide them with little
influence on collective decisions. The success of this third
party depends on its institutional independence and uncom-
promising commitment to the organization’s interpretation
of libertarian principles. Like a trustee, once (re-)elected

12 As independents are still free to decline the offer and leave the
company, it does not violate their natural rights. To an even greater
extent this applies to independents who remain unemployed due to
the negative employment effects of higher wage costs in the labor
market. Even though they are worse off than before, they cannot
complain about a violation of their libertarian rights either, as no
employer has a positive duty to offer them a job.

13 Competition with other locations (Porter 1998) that still lack a
comparable system, e.g., because the local government coercively
prohibits labor unions, will only reinforce this motive.

14 For example, maximum working hours reduce the risk of fatigue-
related accidents. They provide orientation to the insurer for assess-
ing whether an employer negligently accepted fatigue on the part of
workers prior to an accident. The prospect of having to pay for the
arising costs provides an incentive for employers to observe maxi-
mum working hours.
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it would have to be insulated from any direct influence by
workers and employers when exercising its role.'

Under the control of this impartial third party, the
employment injury insurance system would exhibit all
relevant characteristics of a Nozickian minimal state. No
participant in the labor market could escape it. Member-
ship would entail mandatory financial contributions. The
system would impose its procedures for assessing accidents
including industry-wide labor standards. It would require
renunciation of the natural right to claim compensation
independently. And it would be run by individuals with an
obligation to act strictly in the interest of all members. In a
population of rights-respecting libertarians no one would
have to fear an abuse of power by those individuals, as they
would also be rights-respecting libertarians in accordance
with the initial assumptions about the state of nature (Kliemt
1980, pp. 44-45).

All this shows that a governmental insurance system with
those properties, that imposes labor standards, is legitimate
because it would (hypothetically) emerge from a maxi-
mally favorable state of nature (Kliemt 1980, p. 37) and in
a gradual process that respects the natural rights of affected
individuals (Bader 2017) and “that in no way had the over-
all pattern or design ‘in mind’” (Nozick 1974, p. 18). This
serves as an ideal for actual governmental insurance systems
which might tend to gradually extend their reach beyond the
described functions.

Conclusion

The present article addresses the problem of occupational
sickness and injury in sweatshops. More specifically, it
provides a libertarian analysis of the normative question of
whether sweatshop owners have obligations towards their
workers, and to what extent they should look after them and
their dependents in the wake of work-related health prob-
lems. The work reveals that libertarian premises imply an
employer obligation to protect the life and health of work-
ers and to compensate them in the event of accident- and
work-related incapacitation. Based on Nozick’s contractar-
ian method, it then argues that those obligations should be
implemented in a governmental employment injury insur-
ance system that coercively enforces health and safety stand-
ards as an integral part of its role. Those results challenge the
choice argument against sweatshop regulation, which cat-
egorically rejects any employer obligations towards injured
workers and any regulative measures to protect their health,

15 For an impression as to how this can be achieved in reality, see
Sokoll (1997).

based on the argument that they have tacitly accepted occu-
pational risks when taking up their job.
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