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Abstract
Recent judicial rulings and changes in federal and state legislation have given for-profit corporations a growing list of rights 
and constitutional protections, including the right to practice religion free from many types of federal or state restriction. In 
this paper, we highlight the implications of these developments using Rawls’ (A theory of justice, Harvard University Press, 
Cambridge, 1971) Theory of Justice to explore the consequences of for-profit corporate religious freedom for consumers and 
employees. We identify preliminary principles to spark a discussion as to how expanding religious freedom for businesses 
and fair access to goods and services can coexist in the for-profit marketplace.
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Introduction

In 1982, Donaldson mused, “Many rights seem logically 
impossible to attribute to corporations: Can corporations 
have the right to worship as they please?” (Donaldson 1982, 
pp. 22–23). So outlandish was the idea that a for-profit firm 
might have the right to practice religion, Donaldson’s use 
of a reductio ad absurdum argument was taken at face value 
(Hasnas 2016). Today, Donaldson’s once far-fetched sce-
nario is now a reality: Supreme Court rulings and state leg-
islation allow owners of for-profit firms to practice their reli-
gion throughout their corporate operations in the for-profit 
marketplace. We use the term “corporate religious practice”1 
as shorthand for these business owners’ actions.

This paper examines the ethical implications of corporate 
owners and employees practicing their religion throughout 
the firms’ operation (i.e., corporate religious practice). We 
begin with an overview of the current state of First Amend-
ment religious freedoms granted to for-profit firms at the 
federal and state level in the US. We do not examine, nor do 
we discuss, religious freedoms for religious organizations; 
we focus solely on for-profit organizations formed to provide 
owner wealth by offering products/services in the United 
States’ competitive marketplace. We discuss Rawls’ (1971) 
Theory of Justice to shed light on whether owners of for-
profit firms can ethically practice their religion in all aspects 
of their businesses. We conduct a thought experiment as a 
catalyst for this important conversation. We leave the reader 
with both realistic utopian principles and practical public 
policy suggestions for increased justice in a for-profit mar-
ketplace in which business owners have the right to practice 
their religion while conducting business.
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moral agency of a firm by using the term “corporate religious prac-
tice.”
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The Legal Environment for Corporate 
Religious Rights

Corporations have a long history that predates the found-
ing of the US as an entity or even an idea. Early corporate 
America included the colleges Yale, Dartmouth, and Har-
vard as well as at least 12 for-profit firms, many of which 
could count Founding Fathers including George Washing-
ton and Benjamin Franklin among their shareholders (Win-
kler 2018a). In early America, corporations had substan-
tial rights, including the right to own and use property, to 
sue and be sued, and to defend themselves from limitations 
on the flow of their commerce (Gans 2013). However, it 
was also recognized by early courts that corporations were 
merely legal creations, not actual living breathing individu-
als, and therefore lacked many rights otherwise accorded to 
human citizens (Gans and Kendall 2011).

Though it is common in the second decade of the twenty-
first century to hear or read the opinions of those decrying 
corporate personhood as a recent phenomenon (see, e.g., 
Winkler 2018b), the first case to explicitly equate corpora-
tions with “persons” was decided well over 100 years ago 
(Santa Clara County v. Southern Pacific Rail Road 1886). 
Once corporate personhood was established, other rights for 
corporations followed.

In the mid-twentieth century, courts began to recognize 
the First Amendment free speech rights of corporations, 
beginning with a line of Supreme Court cases that extend 
from Joseph Burstyn v. Wilson (1952) all the way to Citi-
zens United v. Federal Election Commission (2010). The 
Burstyn case established the free speech right (of a corpora-
tion) to exhibit a motion picture without prior approval by 
a state licensing board (Joseph Burstyn 1952). Later cases 
expanded corporate First Amendment rights in a variety of 
ways, largely by invalidating on constitutional grounds a 
series of federal and state restrictions on corporate speech 
(New York Times v. United States 1971; Linmark Associates 
v. Willingboro 1977; First National Bank of Boston v. Bel-
lotti 1978; Florida Star v. B. J. F. 1989). Further growth of 
corporate speech rights continued with the Citizens United 
(2010) decision allowing unlimited corporate spending for 
elections under certain conditions, representing a radical 
shift in corporate First Amendment jurisprudence while 
nonetheless extending a trend that was at least several dec-
ades old.

First Amendment rights for individuals include both free-
dom of speech as well as the right to freely exercise religious 
beliefs.2 Until recently, however, it was generally accepted 

that for-profit corporations could not “practice” religion, and 
thus the issue of whether corporate rights include religious 
free exercise was not seriously debated (Donaldson 1982). 
That changed, however, with the groundbreaking Supreme 
Court decision in Burwell v. Hobby Lobby (2014). Though 
decided on Religious Freedom Restoration Act (RFRA, 103 
P.L. 141, 1993) grounds (rather than the Free Exercise clause 
of the First Amendment), the Supreme Court ruled that a 
closely held corporation has the right to an exemption from 
a federal regulation because of its religious beliefs (Bur-
well 2014). The Court held that Hobby Lobby’s owners’ 
objection to the health insurance birth control mandate of 
the Affordable Care Act could be avoided by the for-profit 
corporation based on the owners’ belief that some of the 
required birth control methods constitute religiously pro-
scribed abortifacients, a belief contrary to scientific con-
sensus. Indeed, all the birth control methods objected to by 
Hobby Lobby work by inhibiting sperm movement rather 
than by preventing the implantation of a fertilized egg (Man-
son 2012). The Court has thus effectively ruled that a cor-
poration can avoid a federal regulation on the grounds that 
it offends its owners’ religious beliefs, even if the beliefs are 
factually wrong.

The RFRA (103 P.L. 141, 1993) on which this case is 
based was a Congressional effort to overturn a Supreme 
Court ruling dealing with religious rights. From 1963 until 
1990, any law that interfered with religious practice had to 
serve a compelling government interest and be narrowly 
tailored to achieve that interest, or risk being invalidated 
as incompatible with the Free Exercise clause of the First 
Amendment (Sherbert v. Verner 1963). But in 1990, the 
Court ruled that two private employees who were fired after 
testing positive for peyote use could be denied unemploy-
ment benefits, despite the fact that their drug use occurred 
during a Native American religious ritual. In abandoning 
the “strict scrutiny” test of Sherbert, the Court held that 
the First Amendment protects individuals from laws target-
ing religious beliefs, but not against neutral laws that only 
affect religious practice (Employment Division, Department 
of Human Resources of Oregon v. Smith 1990). Basically, 
the RFRA (1993) restored the Sherbert test that had been in 
place before the Smith (1990) ruling.

However, in 1997, the Supreme Court struck down the 
RFRA as applied to state law declaring that Congress had 
exceeded its authority (City of Boerne v. Flores 1997). Some 

2 Business philosophers have for several decades hotly debated 
whether or not firms have the ability to make decisions leaving them 
responsible for their actions. Much is written on the question of 
whether or not firms have moral agency. However, given the current 
legal environment, it is clear that owners of for-profit firms currently 

have the right to practice a religion both in operations and in interac-
tions with the buying public. Thus, in discussing a “for-profit firm’s 
rights to practice its religion,” we do not intend to make a statement 
about moral agency; rather, our intent is to reflect the current state of 
these rights within the US.

Footnote 2 (continued)
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version of the federal RFRA was then passed in 21 states, 
protecting the free exercise rights of their citizens (Epps 
2016). Another 12 states considered RFRA legislation that 
was either rejected by the state legislature or died without 
a vote (ACLU 2018). The result is a patchwork of RFRAs 
that apply to all federal legislation and regulations, and some 
state legislation and regulations.

In recent activity affecting corporate religious rights, 
petitioner Masterpiece Cakeshop challenged the ruling of 
the Colorado Civil Rights Commission that Masterpiece’s 
refusal to design and create a custom cake honoring a same-
sex marriage in violation of its owners’ religious beliefs 
(Jack Phillips and his wife) constitutes unlawful sexual ori-
entation discrimination under the Colorado Anti-Discrim-
ination Act. Masterpiece argued that the ruling violated its 
First Amendment right to freely exercise its religion (Mas-
terpiece Cakeshop v. Colorado Civil Rights Commission 
2018). In reversing the Civil Rights Commission ruling, 
the US Supreme Court held that the Commission failed 
to observe the “religious neutrality that the Constitution 
requires” by disparaging Phillips’ beliefs and failing to treat 
him in a manner equal to other cake shop owners who had 
refused to craft cakes with anti-gay messages but who were 
not similarly sanctioned by the Commission (Masterpiece 
2018). The case was decided on narrow grounds and Jus-
tice Kennedy’s opinion makes clear that the ruling does not 
bless discrimination just because it is clothed in religious 
objection:

[D]isputes [regarding the tension between free exercise 
of religion rights and public non-discrimination laws] 
must be resolved with tolerance, without undue disre-
spect to sincere religious beliefs, and without subject-
ing gay persons to indignities when they seek goods 
and services in an open market (Masterpiece, p. 18).

Though the Colorado penalties against Masterpiece were 
overturned, the Court failed to directly address the issue of 
whether the baker’s refusal to create a wedding cake for the 
gay couple’s wedding is constitutionally protected. Thus, the 
tension between a for-profit firm’s religious freedom rights 
and a gay consumer’s ability to freely purchase products 
available in the marketplace is as yet unsettled, leaving states 
able to decide for themselves whether for-profit corporate 
refusal to provide products and/or services for gay weddings 
based on religious conviction has constitutional support.

Mississippi has specific statutory support for refusing 
service to gay individuals in the marketplace based on reli-
gious convictions, and protection extends to individuals as 
well as closely held corporate “persons” (Mississippi Code 
§ 11-62-1, 9(3)(c), 2016). The “Protecting Freedom of Con-
science from Government Discrimination Act” was passed 
by the Mississippi legislature “to provide certain protec-
tions regarding a sincerely-held religious belief or moral 

conviction for persons, religious organizations and private 
associations.” The religious beliefs protected by the act are 
the beliefs that:

(a) Marriage is or should be recognized as the union of one 
man and one woman;

(b) Sexual relations are properly reserved to such a mar-
riage; and

(c) Male (man) or female (woman) refer to an individual’s 
immutable biological sex as objectively determined by 
anatomy and genetics at time of birth.

(Mississippi Code Annotated § 11-62-1, (2), 2016)

In practice, the Mississippi Act provides legal protection 
for individuals or closely held corporations to refuse ser-
vice in the for-profit marketplace against gay or transgen-
der people based on the religious beliefs of an individual or 
corporate owner, free of state consequences of any kind. As 
of this writing, enforcement of this statute has escaped suc-
cessful constitutional challenge. Other state statutes, though 
less explicit than Mississippi’s, also protect individuals and 
organizations exercising First Amendment religious rights 
in the for-profit marketplace.

Many US residents will be affected by expanded reli-
gious rights for corporate ownership, as “closely held” is 
not synonymous with “small.” Hobby Lobby has revenues 
of $4.3 billion and employs 28,000 people, making it the 
94th largest private company in the US (Murphy 2017). Car-
gill, an agricultural firm, has over $100 billion in revenues 
and employs approximately 150,000 people; Publix grocery 
stores earn $34 billion in revenue with 191,000 employees 
(Murphy 2017). Moreover, of the more than 25 million firms 
in the US, approximately 99% are privately held (Biery 
2013). Thus, millions will be affected if businesses imple-
ment corporate religious practice.

Given the abundant and growing list of corporate First 
Amendment rights, especially those based on the religious 
rights of corporations, either through application of the First 
Amendment, federal or state RFRAs, or specific protective 
legislation, this paper explores how corporate religious free-
doms might affect other stakeholders including employees 
and customers in an increasingly corporate-centered world.

A Theory of Justice Analysis of Corporate 
Religious Freedom

The business literature has examined many different view-
points for approaching ethical concerns; each could be used 
to illuminate the ethicality of for-profit firms asserting their 
religious beliefs in the marketplace. Prominent approaches 
range from the classical thoughts of Kant’s categorical 
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imperative (1785) to the more contemporary social contract 
theory (Donaldson 1982). Yet, John Rawls’ 1971 Theory of 
Justice offers an approach that is uniquely able to address 
our complex question.

An Overview of Rawls’ 1971 Theory of Justice

Rawls’ Theory of Justice is grounded in Kantian principles 
and incorporates aspects of social contract theories of ethics. 
Rawls’ overarching theme is that justice is fairness; justice is 
not upheld when “the loss of freedom for some is made right 
by a greater good shared by others” (Rawls 1971, pp. 3–4). 
This assertion addresses one of the primary flaws of utili-
tarianism which allows losses by some to be offset by gains 
for others (Valentinov 2017).

Two principles are core to Rawls’ theory. First, “each 
person is to have an equal right to the most extensive total 
system of equal basic liberties compatible with a similar 
system of liberty for all” (p. 302). This condition reflects 
the primacy of liberty. Second, “[s]ocial and economic ine-
qualities are to be arranged so that they are both: (a) to the 
greatest benefit of the least advantaged…and (b) attached 
to offices and positions open to all under conditions of fair 
equality of opportunity” (p. 302). He further requires that, 
“a less than equal liberty must be acceptable to those with 
lesser liberty” (p. 302) and that “an inequality of opportu-
nity must enhance the opportunities of those with the lesser 
opportunity” (p. 303). These are tall conditions for a society. 
They are unlikely to reflect “where we are” or even perhaps 
where we will ever be. Indeed, they reflect the hoped-for 
world; just as the economic ideal of “perfect competition” 
is proposed as the standard, even though it too may be unat-
tainable (Edgren 1995).

According to Rawls, justice and truth are first virtues; 
these virtues should not be compromised and are required 
for societies to effectively and voluntarily cooperate to 
ensure that individuals are better off socially and economi-
cally within a society than they are alone. Rawls is highly 
committed to the premise that an ordered and just society 
improves everyone’s lives.

Justice is served when each person determines his or her 
own “good life” and enjoys equal opportunity to achieve that 
life. Each person develops a rational life plan to achieve that 
good life, considering her/his circumstances and skills while 
assuming reasonably favorable conditions. “Good” then 
becomes the satisfaction of these rational desires. Principles 
and policies which interfere with these life plans are consid-
ered unjust. Rather than identifying a long list of potential 
desires, Rawls generalizes to primary goods such as self-
respect, liberty (autonomy and freedom of conscience), 
opportunity (a general expectation of well-being and the 
expectation that those with similar talents have similar life 

chances), income, wealth, and health. More of each of these 
primary goods is better, regardless of one’s life plan.

Self-respect merits more discussion because Rawls iden-
tifies self-respect as the most important good. Self-respect 
includes a sense of one’s own value, a conviction that his/
her life plan is worth carrying out, and the confidence that 
the individual has the ability (i.e., it is within the person’s 
own power) to fulfill this life plan. Self-respect depends on 
having a life plan that uses one’s talents and skills to their 
fullest, thus providing a more complex and enjoyable life.3

Self-respect also has a social basis which is a function 
of interactions with others who confirm one’s life plan as 
worthy, thereby confirming the individual as worthy. Phi-
losophers often recognize two types of self-respect grounded 
in social relationships (Darwall 1977). Appraisal respect is 
an “appraisal of the particular merits, virtues, capabilities, 
accomplishments, etc., of individuals and which is deserved 
in different degrees” (Doppelt 2009, p. 133). Recognition 
respect differs in that it is equally owed to every person in 
a society because it “affirms the equal worth of persons” 
(Doppelt, p. 133). Doppelt (2009) questions society’s ability 
to distribute self-respect, and in particular, appraisal respect. 
Thus, we will primarily deal with internal feelings of self-
respect (often characterized as self-esteem), and external 
validation of one’s equal worth as a human being derived 
from interactions with others which indicate mutual respect 
(i.e., recognition respect).

How do we identify appropriate principles to allow for 
liberty and justice, enabling citizens to fulfill their life plans? 
Rawls proposes an original position with rational individuals 
developing the organizing principles of social order from 
behind a “veil of ignorance” (i.e., without knowing their 
place in the new economic arrangement of society). The 
veil of ignorance ensures that individuals are motivated to 
develop principles that are fair to all. Rawls’ focus is on pro-
tecting and prioritizing “equal basic liberties, which enable 
individuals to freely exercise their consciences, decide their 
values and live their chosen way of life” (Freeman 2007, 
p. 44).

3 Rawls conceptualization of self-respect is highly tied to the Aristo-
telian Principle (Moriarty 2009). Later works by Rawls focused more 
on the social basis of self-respect, rather than the feelings of self-
respect (Moriarty 2009). However, Rawls posits the two are related. 
Additionally, philosophers have made clearer distinctions between 
self-respect and self-esteem, which are used somewhat interchange-
ably in Theory of Justice (e.g., Sachs 1981). We will not delve into 
these distinctions as such as discussion would stray too far from the 
purpose of our work—to examine the impact of for-profit firm’s 
owners practicing religion in the open marketplace. Because Rawls 
hypothesized relationships between one’s internalized self-respect 
and recognition respect, we have chosen to examine both in our dis-
cussion.
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Rawls’ original position requires free, rational, and equal 
individuals aware of how the world works (e.g., an under-
standing of economics, sociology, and other important 
aspects of society), yet unaware of any particular facts about 
themselves (e.g., their religion, moral convictions, intelli-
gence, demographic profile), and to be focused on social 
goods previously discussed (self-respect, liberty, oppor-
tunity, income, wealth, and health). Resulting principles 
should lead to a society that one would voluntarily enter 
without knowledge of one’s respective place in that society. 
This methodology rules out principles that result in enduring 
loss or lesser life prospects (i.e., lower probability of achiev-
ing the good life) for certain sectors of society.

Rawls’ Theory of Justice is a Sound Lens to Examine 
Religious Freedom in the For‑profit Marketplace

Rawls’ Theory of Justice is well suited to explore the moral-
ity of for-profit firms’ corporate religious practice. First, 
his theory is explicitly designed to examine institutions, 
including markets and legislative systems, and considers 
the general norms of society with respect to each of these 
institutions. Rawls refers to these major political and social 
institutions as the basic structure of society (BSS). The BSS 
was conceptualized as the institutions from which the citi-
zens could not voluntarily exit without leaving the society. 
Admittedly, it is debated whether Rawls intended for-profit 
firms to be a part of the BSS. Rawls alludes to the fact that 
corporate entities are part of the BSS because corporate enti-
ties are a means of production. Rawls hints that corporate 
governance itself may be part of the BSS (Blanc and Al-
Amoudi 2013). More recently, Fia and Sacconi (2018) argue 
that Rawls’ Theory of Justice should apply to corporations. 
First, “firms distribute primary goods: they allocate power 
and authority, incomes and wealth and the bases of self-
respect” (p. 9). Second, Fia and Sacconi (2018) argue that 
employees are not in free association with a firm; instead, 
a firm establishes authority and can be coercive. Aristotle 
might characterize individual relationships with corporations 
as “mixed actions,” neither wholly voluntary nor wholly 
involuntary (Aristotle 350 B.C.E.).4 Consider, for instance, 
an employer who chooses a new health insurance system 
thereby eliminating coverage of an employees’ healthcare 
provider or needed medications; the employee’s actions are 
thus constrained and s/he loses self-determination. Consum-
ers may also find themselves in mixed action relationships 
with firms. For example, the voluntary act of obtaining a 
credit card is associated with an involuntary relationship 
with a credit reporting agency, the act of obtaining a home 
loan is often associated with an involuntary association with 

a mortgage servicer, and consumers are frequently in invol-
untary relationships with firms holding monopoly positions 
in a geographic area. Because employees and consumers 
are not in fully voluntary relationships with firms, Fia and 
Sacconi argue that, by definition, for-profit entities are part 
of the BSS.

Rawls’ theory expressly deals with differences in cul-
tures’ and subcultures’ ethical systems (Edgren 1995). Rawls 
argues these communities are socially and economically bet-
ter off cooperating with each other rather than living in isola-
tion. Thus, Rawls’ theory tackles the multicultural make-up 
of a geographic area and helps rational, equal human beings 
establish fair principles when subcultures’ ethos and ethical 
principles differ (Edgren 1995).

Additionally, Rawls provides a detailed discussion of 
religious freedoms within the context of equal liberties. 
Religious convictions are a paramount concern in A Theory 
of Justice. Religious obligations are self-imposed and are 
“binding absolutely”; a sincerely held religious belief cannot 
be broken “for the sake of greater means for promoting his 
other interests” (p. 207). Rawls’ conceptualization is echoed 
by Anderson and Girgis (2017), who contend that religious 
convictions are “fragile” and that violating a religious belief 
is akin to shattering the entire belief system. Rawls notes that 
there is no requirement that religious convictions be shared 
by the majority. He cautions that a dominant religion must 
not require acquiescence nor suppress nor persecute others, 
even when the religious tenets of the dominant religion hold 
that those failing to believe will suffer eternal damnation. 
Requiring a person to submit to another person’s religious/
moral beliefs breaches liberty. These ideas—the high impor-
tance of religious beliefs within a well-functioning society, 
the idea that all do not need to understand nor agree with 
each other’s religious beliefs, and the premise that religion 
should not be forced upon those with alternative beliefs—are 
all at play when firms adopt corporate religious practice.5

Finally, while Rawls’ Theory of Justice primarily deals 
with distributive justice focused on economic resource 
allocation, it seems appropriate to also consider it within a 
human rights context. Like economic assets, rights are also 
distributed unequally (Doom 2009). Moreover, rights are a 

4 We thank an anonymous reviewer for this insight.

5 In our study of A Theory of Justice and scholarly writings of Rawls’ 
theory, we did not find any discussion of moral agency concerning 
society’s institutions (governments, firms, organizations) within the 
context of a Rawlsian perspective. Business philosophers however, 
debate whether corporations have the capacity to take responsibility 
for morally right and wrong decisions. Some readers may question 
whether for-profit firms are moral agents with the capacity and the 
moral basis to make religious decisions. Fortunately, there is a large 
literature focusing on corporate moral agency to help address this 
concern. We will not, herein, join that debate, given our focus is on 
evaluating the morality of corporate owners’ religious practice rights, 
a right currently upheld and in practice in the US.
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scarce resource, in that often more rights for some necessar-
ily means fewer rights for others; e.g., “My right to swing 
my fist ends where your nose begins” (Finch 1887, p. 128).

In sum, it appears that Rawls’ Theory of Justice offers 
a path for assessing the morality of religion practiced in 
the for-profit marketplace because it helps address beliefs 
and actions which “one culture commends, [and] another 
condemns” (Edgren 1995, p. 336). Consider the root social 
issue in Masterpiece Cakeshop; what one culture commends 
(refusing to provide services for same-sex weddings due to 
religious convictions), another culture condemns (many 
view this practice as anti-gay discrimination; see Corvino 
et al. 2017 for a detailed philosophical discussion of these 
two views).

A Thought Experiment Using the Veil of Ignorance

Many of the legal cases overviewed above focused on Chris-
tian belief systems and issues concerning sexuality. Yet, we 
live in a pluralistic religious society; numerous religions 
are practiced and frequently citizens choose no religion at 
all. Thus, we propose a thought experiment to consider the 
effects of firms adopting corporate religious practice rec-
ognizing a variety of religions which could be chosen by 
corporate owners.

Imagine this: you live in a world of mega-mergers—
firms expanding their reach within and between industries. 
Assume that LiveRight is a conglomerate that specializes 
in hospitality (hotels, resorts, and event venues) and health-
care (hospitals, pharmacies, and health insurance). Liv-
eRight owns and operates about 1 of every 15 hotels in the 
US, has a 21% share in retail pharmaceutical sales, and is 
a major manager of pharmaceuticals for insurance compa-
nies, hospitals, and physicians.6 LiveRight is a multi-billion 
dollar closely held corporation whose owners also serve as 
the senior management team; they work, play, and worship 
together. News has leaked that the LiveRight owners have 
had a religious conversion experience and will soon be prac-
ticing their sincerely held religious beliefs throughout the 
company—affecting corporate hiring and employment prac-
tices, insurance coverage offered to employees, and products 
and services offered to consumers. No one knows which 
religion they have chosen, but the rumors include evangeli-
cal Christianity (as protected by Mississippi Code § 11-62-1 
et seq., 2016); Catholic doctrine as defined by Pope Paul VI 
in the Humanae Vitae (1968), a fundamentalist version of 
Mormonism as practiced by some members of the Church of 
Jesus Christ of Latter-Day Saints (especially prior to 1978),7 

or a variation of Hinduism following contemporary vegan 
guidelines.8

In this same world, a person’s 21st birthday is known as 
“Assignment Day.” When you turn 21, you wake up as one 
of five different people: (1) a young married woman unready 
to bear children, (2) a gay9 person married to her soulmate, 
(3) a deeply religious evangelical Christian who sincerely 
holds the beliefs expressed in the Mississippi RFRA and 
understands that violating God’s laws result in an eternity 
in hell,10,11 (4) an adult male with a serious heart condition, 
or (5) an African American who aspires to corporate man-
agement. In each case, the person in question is employed 
by LiveRight and, like many US citizens, also consumes 
LiveRight products and services.

These personas, depending on the religion LiveRight’s 
owners choose for corporate religious practice, represent 
the least advantaged. While Rawls’ (1971) definition of 
the least advantaged is sometimes considered ambiguous 
(Jackson 1979; Spinello 1992), he suggests unskilled work-
ers, or those of low income and/or wealth as possibilities. 
Yet, Rawls also emphasizes that “starting places” which 
result in differences in assigned basic rights from birth (for 
instance, gender or race) are appropriate. Consistent with 
current literature, our least advantaged personas are those 
whose interests are at greatest risk (Mandle 2009), or are 
stigmatized based on race, gender, sexual orientation, or 
other characterizations (c.f., Waligore 2016), or faced dif-
ferences in basic rights from birth (Rawls 1971).

We identify the least advantaged to clarify what is just 
and to shed light on which public policy decisions (made 
by legislators, regulatory agencies, or the courts) enhance 
the opportunity for all to achieve the good life. A rational 

9 The authors subscribe to the prevailing scientific view that homo-
sexuality is not a choice. For additional information on the scientific 
basis of that claim, please see the American Psychological Associa-
tion web site for a detailed discussion (2018).
10 A final reminder that not all members of evangelical Protestant 
churches believe in hell. This belief could be part of many Christian 
faith communities, but certainly not universally held.
11 We emphasize that all Americans who identify as evangelical Prot-
estant may not hold the same beliefs as expressed in Hobby Lobby or 
in the Mississippi RFRA.

6 Patterned after Marriott and CVS, respectively.
7 Prior to June 1978, men of African descent were forbidden to be 
ordained as priests of Mormon Church based on Brigham Young’s 
belief that God cursed some with dark skin as punishment for Cain 

murdering his brother, Abel. Relatedly, others believed that the ances-
tors of individuals with dark skin supported Lucifer when he rebelled 
against God. In June 1978, the Mormon Church rescinded the ban on 
black males serving as priests (Turner 2012).

Footnote 7 (continued)

8 Note that these positions are not universally held by practitioners, 
and we are not claiming that they are even widely held. Yet, cur-
rent legislation does not require that the religious beliefs be univer-
sal or formally part of a religion. Indeed, the RFRA, the basis for 
Hobby Lobby’s exemption from the ACA birth control mandate, 
only requires a “sincerely held religious belief,” but not necessarily 
a mainstream belief nor one based on prevailing scientific consensus.
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person examining the outcome from behind the veil of igno-
rance should have confidence that s/he would be protected 
from unfair systems as a member of a least advantaged group 
(Mandle 2009). Rawls argues that a rational individual will 
be risk adverse, often focusing on a maximin rule requir-
ing that the utility of the worst outcome resulting from the 
chosen alternative to be better than the utility of the worst 
outcome of the remaining alternatives. On the other hand, 
under situations of uncertainty, rational persons would con-
sider the worst case scenario. The latter allows for rational 
individuals to eliminate the possibility of a very negative, 
yet low probability, outcome (Mandle 2009). Our scenario is 
one of uncertainty, reflecting the uncertainty of various reli-
gious practices firm owners could assert in the US for-profit 
marketplace; thus, we will examine a worst case scenario.

The consequences of your place in life, combined with 
LiveRight owners’ newfound religion, could be significant. 
As a woman unready to bear children, if LiveRight adopts 
Catholic doctrine, you will lose access to all forms of birth 
control (implants, pills, condoms, etc.) at 22% of retail out-
lets, and your medical choice for birth control will not be 
covered by your LiveRight insurance plan. If your current 
doctor is a part of LiveRight’s medical conglomerate, you 
will need to search for a new provider. You may become 
pregnant.

As a happily married homosexual, should LiveRight 
adopt beliefs consistent with the tenets of evangelical Chris-
tianity as identified in Mississippi’s RFRA, you will lose 
access to a significant number of hotels across the US when 
traveling with your spouse, and lose access to venues for 
celebrating family events at LiveRight’s properties. Accom-
modation costs (time and effort) could be higher if LiveRight 
(like most hospitality firms) uses a multiple brand strategy.12 
Your current job is at risk and you may face restricted oppor-
tunities for employment. Healthcare relevant to your sexual 
life will be uncovered, (e.g., couples counseling, fertility 
services).

As an evangelical Christian LiveRight hospitality 
employee with the firmly held belief that violating religious 
tenets leads to eternal damnation, you could be rotated 
into a position that requires you to provide hotel rooms to 
homosexual couples if the firm adopts a Hindu religious 
philosophy (a religion which generally has no position on 
homosexuality). This violates your deeply held religious 
convictions. You face losing your job, because you are una-
ble to complete the work LiveRight requires. Alternatively, 
you could stay in your position while enduring sleepless 
nights of regret and shame due to your breach of sincerely 
held religious convictions. You will become deficient in 

meeting your religious obligations (Anderson and Girgis 
2017), and face an unjust situation because “employment 
contracts that infringe … on liberty of conscience would be 
condemned as unjust” (Lindblom 2011, p. 579).

What if you are a man with heart disease and LiveRight 
owners convert to Hinduism with a sincerely held belief 
against using animal products for food or medicine? Almost 
75% of commonly prescribed medications contain ingredi-
ents derived from pigs, cows, and other animals (Tatham 
and Patel 2014). Thus, your Zocor (manages cholesterol 
and retails for about $110 for a 30-day supply; see http://
drugs .com) and Coumadin (reduces blood clots at about 
$50 for a 30-day supply, see http://truem edcos t.com) will be 
unavailable through any LiveRight pharmacies and uncov-
ered in any LiveRight health plan. Should you need a heart 
valve replacement, you will not have the option of using a 
heart valve made from animal tissue at LiveRight medical 
facilities.

Finally, as an African American LiveRight employee with 
corporate management aspirations, if LiveRight practices 
policies in accordance with pre-1978 beliefs espoused by 
some members of a fundamentalist Church of Jesus Christ 
of Latter-Day Saints, LiveRight will consider you to be an 
inferior person cursed by God, unable to elevate your status 
(Reeve 2015). At present, you are protected from workplace 
discrimination on the basis of race under federal law (Civil 
Rights Act of 1964, 88 P.L. 352). However, if LiveRight’s 
owners adopt corporate religious practice, your dark skin 
may create a glass ceiling, prohibiting your advancement in 
the company or even disqualifying you from holding your 
current position if you supervise Caucasian people. Such 
implicit discrimination would violate the principle of equal 
opportunity since the African American employees will not 
have a fair chance to obtain a particular position within the 
firm (see Demuijnck 2009).

Would you make a rational and voluntarily choice to live 
in such a world? How well does this society meet the funda-
mental requirements of most extensive set of liberties and 
benefit to the least advantaged? What would be the impact 
on self-respect, your ability to achieve your life plan, income 
and wealth, as well as your mental and physical health?

Does This Society Allow for the Most Extensive Set 
of Total Liberties?

To Rawls, liberty includes the idea that individuals should 
not be placed in a position which obligates them to violate 
their religious convictions. Thus, our first question must be, 
“In this scenario, do any individuals lose religious and moral 
liberty?” While non-believers of a particular faith may not 
adhere to LiveRight’s owners’ newfound religion, there is 
nothing in these scenarios which requires a consumer to 12 Note that Marriott, the largest market share holder in the US has 

more than 30 branded products (Marriott 2018).

http://drugs.com
http://drugs.com
http://truemedcost.com
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violate firmly held religious beliefs nor to take actions which 
may not be in accord with them.

LiveRight employees, however, could face the option of 
leaving their employment or violating their religion. If Liv-
eRight practices Hinduism, with a creed that includes treat-
ing all people equally regardless of gender-orientation, an 
evangelical Christian LiveRight employee could be forced 
to rent hotel rooms to gay couples, despite his/her religious 
beliefs. Employees are negatively affected when asked by 
management to perform duties that they believe are not 
ethical (Desai and Kouchaki 2017). An evangelical Chris-
tian forced to choose between violating a religious tenet or 
remaining in his/her current employment is likely to experi-
ence guilt and self-remorse, thereby reducing self-respect, 
when following the employer’s religious beliefs. The person 
also feels s/he could have chosen to behave in a manner 
which did not break the moral rule (Faiver et al. 2000). “Real 
guilt” feelings can result from breaking God’s command-
ments (Narramore and Counts 1974). A religious individual 
placed in a position in which s/he is consistently breaking 
religious laws will experience significant guilt, because as 
long as the individual remained in the job, behavior would 
not change. At high levels, guilt becomes maladaptive and 
results in reduced self-respect as well as fear of punishment 
and/or rejection (Faiver et al. 2000). Thus, the employee has 
lost religious liberty.

That loss is not easily rectified by changing employers. 
Fia and Sacconi (2018) argue that the employee/employer 
relationship is not necessarily a fully “voluntary association” 
because employees who feel that they must leave the firm (in 
our case due to required violations of sincerely held religious 
beliefs), lose the “fruits of their investment” (p. 8) in terms 
of income, wealth, and self-respect; this negatively impacts 
the good life. In other words, there are sanctions to the good 
life incurred upon exit, making the relationship something 
less than fully voluntary.

Opportunity and liberty also include freedom of thought, 
association, and movement, as well as freedom to pursue 
choice of occupation. These liberties could be imperiled 
should LiveRight practice a religion in the for-profit mar-
ketplace. For example, if LiveRight follows the religious 
teaching of evangelical Christianity, gay individuals trave-
ling with their partner may have their freedom of movement 
restricted if they must stay at a hotel other than the one that 
is most convenient because LiveRight will not rent a room 
to them. In some instances, the inconvenience may be minor 
and the travelers will be able to find a comparably appointed 
and priced alternative nearby. In other instances, however, 
there could be significant effects for the individuals in ques-
tion, including higher accommodation prices, additional 
travel time, or both.

If LiveRight’s owners observe fundamentalist Mor-
monism, its employment practices could interfere with an 

aspiring African American employee’s freedom to pursue 
occupations. That employee is faced with the Hobson’s 
choice of remaining in the current job with limited career 
advancement opportunity unrelated to performance, or 
changing jobs, perhaps disrupting family and social life, 
losing income and wealth, and forfeiting the fruits of his/
her labor.

If LiveRight chooses evangelical Christianity, a homo-
sexual employee who does not hide his/her sexual orienta-
tion may also experience employment discrimination. One 
can imagine that some level of glass ceiling on advance-
ment for homosexual employees would be in place if the 
firm embraces the belief that same-sex marriage or coupling 
is a sin.

Indeed, for the evangelical employee working for a Hindu 
LiveRight, an African American working for a Fundamen-
talist Mormon LiveRight, or a gay person working for an 
evangelical Christian LiveRight, job-related stress is likely. 
The consequences can be severe. Job separation reduces 
self-reported physical and mental health for a significant 
percentage of job losers vis-à-vis individuals who maintain 
their employment (Schaller and Stevens 2015). In addition, 
a 2016 meta-analysis found that job stress from a variety of 
factors, including “low organizational justice” (as might be 
experienced by an individual who works for corporate own-
ers enforcing some legally sanctioned, religiously based job 
practices), results in more than 120,000 deaths per year and 
approximately 5–8% of annual healthcare costs in the US 
(Goh et al. 2015).

LiveRight’s religious practices negatively impact con-
sumers’ and employees’ liberty because not all are adherents 
of LiveRight’s chosen religion. Thus, we must conclude that 
our imagined society does not allow for the most extensive 
set of total liberties.

Does This Society Offer the Greatest Benefit 
to the Least Advantaged?

In addition to the negative effect on liberties (the paramount 
consideration), we must also address the impact on the least 
advantaged, including the impact on self-respect in light 
of potential discriminatory and non-discriminatory lack of 
access to goods and services, equal opportunity to achieve 
the good life, physical, and mental health, as well as income 
and wealth. Since self-respect is the most important good, 
we begin with it.

Self‑Respect

Recall that self-respect, according to Rawls, includes a sense 
of one’s own value, a conviction that one’s life plan is worth 
carrying out, and confidence that one has the ability to fulfill 
this life plan. Additionally, recognition respect, as identified 
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by Rawls and other scholars, is a socially based dimension 
of self-respect which is a function of interactions with oth-
ers. Principles should not negatively impact self-respect or 
recognition respect in a just society.

We first focus on how self-respect is affected by discrimi-
nation and begin by examining the definition of discrimina-
tion in the context of for-profit firms’ adopting corporate 
religious practice in the open market. Corvino et al. (2017) 
offer a detailed examination of discrimination and religious 
freedom. Corvino (2017) argues that when businesses’ reli-
gious freedom is privileged, discrimination occurs. Ander-
son and Girgis (2017), on the other hand, argue that because 
religious obligations are fragile, they must receive superior 
placement over other freedoms. They posit that discrimina-
tion is only a consequence of a for-profit firm exerting its 
religion when there are “onerous” burdens placed on the per-
son affected by the organization’s religious practices. There 
are material harms only when “discrimination impedes a 
group’s ability to meet basic needs” (p. 166). When a person 
is “inconvenienced here or there” it does not constitute a 
situation for which discrimination is of great issue because 
the “burdens are reduced to the point of vanishing” (p. 162).

Corvino (2017) disagrees, emphasizing the idea that 
discrimination is more than treating some differently, it is 
unjustly treating them differently. The emphasis on unjust, 
is consistent with Justice Ruth Ginsberg’s dissent from the 
Masterpiece (2018) decision: “The fact that Phillips might 
sell other cakes and cookies to gay and lesbian customers 
was irrelevant to the issue Craig and Mullins’ case pre-
sented. What matters is that Phillips would not provide a 
good or service to a same-sex couple that he would provide 
to a heterosexual couple” (Masterpiece 2018, pp. 5–6 (Gins-
berg, J., dissenting)).

Self-respect and recognition respect are highly tied to dis-
crimination. A face-to-face refusal to a potential customer or 
current/future employee could negatively affect recognition 
respect. A customer requesting a room to sleep in, contra-
ceptives, or an animal-based vaccination and told that the 
business does not offer such products and services due to 
religious convictions is, in essence, being told that his/her 
use of the product is morally repugnant to the organization. 
This, using Rawls’ terminology, could represent a “shock” to 
the individual’s self-respect. The social basis of self-respect 
is shattered. The fact that these products/services are used 
to enable the good life (e.g., income and wealth, physical, 
and mental health) not only potentially imperils the person’s 
ability to obtain the good life but also calls into question the 
person’s life choices. Corvino (2017) defines this latter effect 
as a harm to dignity—“harm involved in treating people as 
having less than equal moral standing” (p. 73). He further 
specifies that dignity is a social condition in which others 
acknowledge and respect you (similar to Rawls’ 1971 and 
Darwall’s 1977 definitions of self-respect) as well as feeling 

that you are acknowledged and respected. Kennedy, in his 
Masterpiece Cakeshop opinion, states that refusals to serve 
should be done without “subjecting gay persons to indigni-
ties when they seek goods and services in an open market” 
(p. 18). Corvino would perhaps argue that the refusal itself 
is an indignity.

Anderson and Girgis (2017) name this general concept 
“moral stigma,” stating that customers and employees 
experience moral stigma. Thus, the evangelical Christian 
employee (or owner) refusing to provide a room to a gay 
couple also experiences a shock to self-respect because his/
her religious beliefs are also being questioned by the cus-
tomer’s request. Some consumers view businesses refus-
ing to provide birth control to all consumers, baked goods 
for gay couple’s weddings, or a hotel room to a gay couple 
in a negative manner, supporting the idea of moral stigma 
directed to the business owner or employee (Fitzgerald and 
Donovan 2018).

This brings us to a difficult question with respect to dis-
crimination. Refusing a service to a gay couple that would 
be provided to a heterosexual couple and refusing an African 
American a promotion which would be offered an equally 
qualified Caucasian meet the definition of discrimination. 
However, choosing not to offer contraceptive goods and ser-
vices to any consumer at all seems not to meet the definition 
of discrimination. It is more akin to a Jewish deli not sell-
ing pork products, Chick-fil-A closing on Sundays, or other 
religious-based practices we commonly experience in the 
US market. We address that issue in greater detail below, 
because consumers may also have real concerns about their 
ability to carry out their life plans if the product/service is 
needed to achieve the good life and they perceive few com-
parable available alternatives.

In sum, it appears that a firm practicing its religion by 
limiting goods and services or employment opportunities 
to particular individuals based on their social/demographic 
background fits the definition of discrimination. Our logic 
follows Darwall (1977, p. 36) who identifies discrimina-
tion in terms of sexism and racism “as inconsistent with the 
respect to which all persons are entitled.” While empirical 
evidence is lacking, it is logical that such denial, particularly 
if it occurs face-to-face, results in lowered self-respect by 
signaling low levels of recognition respect for all (customer, 
owner, and employee) involved in the interaction.

There are likely other threats to self-respect that are tied 
to a lack of opportunity for obtaining the good life. The 
inability to access life-changing medicines could negatively 
impact self-respect. Consider the heart patient living within 
a vegan Hindu LiveRight culture. His desire to get necessary, 
albeit non-vegan, medication may well leave him feeling 
morally judged and falling short (i.e., moral stigma). He may 
delay or forgo treatment due to LiveRight’s practices, this, 
in turn, could negatively affect his ability to fulfill life plans. 
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Heart disease often results in a person feeling tired, dizzy, or 
short of breath (Mayo Clinic 2018), conditions which nega-
tively affect his ability to enjoy social relationships and may 
mitigate progress toward his goals. Life goals are clearly at 
risk should he have a heart attack due to lack of treatment. 
Interestingly, while about 91% of heart attack victims ini-
tially return to work, a quarter of those who return are out 
of the workforce within a year (Smedegaard et al. 2017).

A woman’s risk of an unintentional pregnancy increases 
when access to birth control is reduced, as it would be the 
case if LiveRight practiced Catholicism throughout the firm. 
Unplanned pregnancies have significant effects for mothers, 
their families, and the developing embryos. About 40% of 
unplanned pregnancies are terminated via abortion in the 
US, ending thousands of fetal lives each decade (Finer and 
Zolna 2014). Sometimes, the abortion results in long-term 
and/or costly health complications or psychological stress 
(Institute of Medicine 1995). A woman choosing to give 
birth to the unplanned child is risking her health; the US is 
“the most dangerous place in the developed world to deliver 
a baby” (Ungar 2018). Unplanned motherhood decreases 
the likelihood that a woman will complete high school or 
college (Institute of Medicine 1995). Though some demo-
graphic trends have changed since these data were com-
piled, the essential truth that millions of lives are impacted 
by unplanned pregnancy remains unassailable, affecting 
physical and mental health, educational achievement, and 
career plans—in other words, reducing self-respect and the 
possibility of the good life.

Income and Wealth

Negative income and wealth effects are predictable for indi-
viduals experiencing job-related stresses or discrimination 
due to LiveRight employment policies and practices. The 
impact of job loss can be substantial, affecting displaced 
workers, their spouses, and their children; these household 
wealth impacts may span generations (Oreopoulos et al. 
2008; Farber 2017). The children of parents who experience 
involuntary job separation show reduced academic achieve-
ment (Stevens and Schaller 2011), and job loss is even asso-
ciated with increased mortality for displaced workers (Sul-
livan and Von Wachter 2009). Individuals unjustly denied a 
promotion will inevitably earn lower wages and wealth over 
time. There is abundant evidence that many income effects 
are self-perpetuating, reducing wages in future employ-
ment (Mullainathan and Shafir 2013). Particularly relevant 
to the firm’s religious practices in the marketplace are stud-
ies regarding the LGBT community. One study, focused on 
LGBT discrimination in Texas, found that LGBT individuals 
experience self-reported reduced health status, wage defi-
cits, increased poverty, and other wealth gaps as a result of 

disparate treatment due to their LGBT status (Mallory et al. 
2017).

We have previously alluded to the wealth and income 
effects when medical products are no longer covered by 
insurance. Recall that a Hindu LiveRight healthcare plan 
could exclude medicines made with animal products, result-
ing in annual out-of-pocket payments for common pharma-
ceuticals such as Coumadin or Zocor of $600 and $1300, 
respectively. Though alternative sources of these medica-
tions may exist, they may be cost-prohibitive or difficult to 
access for LiveRight employees when drugs are suddenly 
excluded from their health insurance coverage.

Income and wealth effects could also be considerable 
for women unready to bear children if LiveRight chooses 
Catholicism. First, contraception costs in the US range from 
$240 to $1000 annually, plus the cost of a doctor visit (Kos-
ova 2017). At least some women may find the additional 
cost of out-of-pocket birth control prohibitively expensive, 
leading to a predictable increase in unplanned pregnancies 
and births, as well as abortions (Secura et al. 2014). Moreo-
ver, the evidence suggests that access to low or no-cost birth 
control reduces female poverty, connecting LiveRight’s reli-
gious practice to lower female wealth accumulation by lim-
iting access to birth control products and services (Browne 
and LaLumia 2014).

Is It Moral that For‑profit Organizations Practice 
Their Religion in the Marketplace?

We have illustrated above, the worst case scenario is that 
least advantaged lose self-respect, encounter discrimination, 
and risk the ability to reach their good life when owners of 
for-profit businesses have unrestricted rights to practice their 
religion throughout the organization. Our Rawlsian-based 
answer must be, “No, this practice is not ethical or just.” 
However, it may be possible to develop a set of principles in 
which firm’s owners are offered the broadest array of rights, 
including religious rights, and the least advantaged are pro-
vided equal opportunity to the good life, essential services, 
and the fundamental dignity of coexisting as fellow human 
beings. We now turn to that task.

General Principles

We begin by directly applying Rawls’ fundamental elements 
to the issue of corporate religious practice. At a general 
level, Rawls’ principles reflect a realistic utopia; they are a 
goal toward which we might realistically strive, but may not 
achieve (Mandle 2009).

The fundamental elements of Rawls’ approach that appear 
applicable are as follows:
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(A) “Justice is not served when the loss of freedom for 
some is made right by a greater good shared by others.” 
In other words, Rawls approach is non-compensatory 
in that harm for some is not sanctioned based on the 
benefit to others. Therefore, a utilitarian approach is 
inappropriate for developing guidelines for firms adopt-
ing corporate religious practice.

(B) “The rules of society must benefit individuals in the 
least advantaged position.” In the context of this 
thought experiment, we personified the least advan-
taged positions. We can generalize, however, that 
employees are less advantaged than employers (though 
this is certainly not true in all cases) and that consum-
ers are less advantaged than the corporations where 
they may do business (also typically, but not univer-
sally, true).

(C) “Each person is to have an equal right to the most exten-
sive total system of equal basic liberties compatible 
with a similar system of liberty for all.” This implies 
that religious rights should be expansive as long as they 
do not (1) diminish the exercise of other rights, such 
as freedom from discrimination, or (2) systematically 
interfere with other individuals’ ability to achieve the 
good life. Thus, corporate owners adopting corporate 
religious practice should be acceptable and protected 
conduct unless the practice unfairly interferes with 
employees’ or consumers’ rights.

(D) “Social and economic inequalities are to be arranged 
so that they are…to the greatest benefit of the least 
advantaged.” This principle reinforces the primacy of 
consumers and employees over the rights of corporate 
owners in the event that rights conflict.

(E) “Less than equal liberty must be acceptable to those 
with lesser liberty.” Business scholars often frame 
employee/employer relationships and buyer/seller 
relationships as voluntary contracts in free market 
economies. As discussed previously, there is reason to 
believe that the employer/employee relationship is not 
fully voluntary, and may be a mixed action from the 
employee’s viewpoint. The same may hold for consum-
ers. Recall that in the extreme, consumers do not volun-
tarily contract with a mortgage servicer or credit report-
ing agency and may have significantly restricted choice 
in a particular geographic area (also see the product 
desert discussion below). Thus, as practical matter, reli-
gious practices must be limited to the extent that they 
conflict with the rights of employees and consumers 
who likely have lesser liberty.

The above principles are ideal, though perhaps not 
achievable given the structure and interpretation of the US 
Constitution, existing civil rights legislation, and state and 
federal RFRAs currently on the books. How these principles 

work in practice requires some explication, and we are aware 
that, like US Supreme Court efforts, we wade into a legal 
thicket fraught with nuance and the subject of strongly held 
beliefs and visceral emotional responses on every side. That 
said, an approach that honors Rawls’ framework and respects 
the religious and civil rights of all parties can, we believe, 
find common cause with all concerned while balancing the 
occasionally competing goals of religious liberty and pro-
tecting the rights of the least advantaged among us. Thus, we 
will endeavor below to make such principles concrete, albeit 
imperfect, in order to spark thoughtful conversation to guide 
policy in the for-profit commercial environment.

First, at a practical level, we propose that corporate own-
ers, employees, and consumers shall have the right to adopt 
whatever religious beliefs they wish and to practice their 
religion within their religious communities. Nothing within 
Rawls’ framework implies any restriction on the unfettered 
ability of all to adopt whatever religious beliefs they wish.

Second, consistent with federal and state RFRAs, laws 
affecting religious practice shall be narrowly crafted to 
balance the rights of religious practice with the rights of 
affected groups or individuals. That means governments 
must use the least restrictive means of achieving compelling 
governmental goals and restrict religious practices as little as 
possible. We attempt to illustrate that narrow crafting with 
respect to two critical ways that corporate religious practice 
can affect or limit the civil rights of others: discrimination 
and the provision of essential services.

Discrimination Versus Religious Liberty

In striking a balance between discrimination and religious 
liberty, it seems clear that any religious practice in the com-
mercial sphere that results in intentional or incidental dis-
crimination on the basis of race, gender, religion, national 
origin, age, sexual orientation, or other aspects of who the 
person is, cannot be tolerated. Discriminatory behavior, 
however aligned with religious conviction, is so damaging to 
the pursuit of the good life and the dignity of those persons 
who are discriminated against that it must be forbidden in 
every instance within the commercial arena (Corvino 2017; 
Darwall 1977; Masterpiece 2018; Ginsberg, J dissenting).

Thus, if a merchant chooses to offer a particular good or 
service, that good or service must be available to all con-
sumers, irrespective of who they are. A baker who produces 
wedding cakes must make them for anyone who wants a 
wedding cake, whether the consumer is Black or Latino, 
Christian or Muslim, male or female, Pakistani or Swedish, 
old or middle aged, straight, gay, or transgender. A sincerely 
held religious belief that gay marriage is a sin fails to provide 
an exemption from the duty of the wedding cake baker to 
serve all customers, regardless of status. Rawls believed that 
religious obligations are self-imposed; similarly, commercial 
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pursuits to gain profit are self-determined by the business 
owner. The owner has now made two voluntary choices: the 
choice to adopt a particular religious belief and the choice 
to engage in a particular for-profit activity. Corporate own-
ers who wish to practice a religion within the context of 
their for-profit bakery would, then, face a third choice to 
either serve everyone without discriminating or to refrain 
from participating in the wedding cake business at all. This 
may be a stark choice for a corporate owner adopting corpo-
rate religious practice, however, given the inherent conflict 
between the dignity and/or civil rights of a gay wedding 
cake customer and the baker’s corporate religious practice, 
the consumer’s rights must prevail. This does not restrict 
the baker’s opportunity to bake cakes in total, nor does it 
force the baker to sell wedding cakes or Halloween cakes, or 
other causes that may violate sincerely held religious beliefs. 
However, each type of cake baked must be available to all.13

Essential Services Versus Religious Liberty

In contrast to discrimination, there are some conflicts 
between religious practice and civil rights in which Rawls 
compels us to side with religious practice. Service providers 
in many businesses practice their religious beliefs within 
their commercial enterprises without notice or comment. 
Jewish deli owners, whether owned by corporations or 
individuals, generally refrain from selling ham or bacon, 
in keeping with their beliefs regarding pork consumption. 
Chick-fil-A is closed on Sunday. These practices are neither 
harmful nor controversial. Consumers who wish to buy pork 
or chicken sandwiches can simply go elsewhere to have their 
hunger needs met.

Problems arise, however, when a firm offers an essential 
service that affects the pursuit of the good life for poten-
tial customers and employees. Healthcare is an example. A 
for-profit hospital with Hindu ownership refusing to supply 
animal-based medicines to its patients, or a for-profit craft 
store company refusing to provide certain types of birth con-
trol coverage for employees and their families could affect 
access to an essential service needed to achieve the good life. 
This raises a conflict between religious practice and civil 
liberties of a different nature.

Therefore, we propose a two-part test: the first entails 
answering the question, “Is the good/service essential to 
employees’ and consumers’ pursuit of the good life?” If the 
service is not essential, such as deli food or restaurant clos-
ing on holy days, the religious rights of the business owners 
are paramount. Rawls’ philosophy would not support a man-
dated service provision requirement. Thus, a religious prac-
tice that restricts access to a legal but non-essential product/
service must prevail, even if consumer current desires or 
wants are affected.

The second part of the test, which focuses solely on 
essential services (impacting health, income, or wealth accu-
mulation) implies that corporate religious practice may be 
an imposition upon the rights of non-consenting consumers 
or employees. Thus the calculus shifts. Attention must focus 
in whether there are equivalent essential goods/services 
available from alternative, comparably priced providers in 
the same geographic area. We can lean on antitrust policy 
and tools, as well as research focusing on product/service 
deserts to help operationalize constructs such as “available,” 
“comparably priced,” and “geographic area.” For example, 
healthcare deserts are geographic areas in which community 
members have difficulty accessing certain healthcare goods 
and services. Particularly relevant to this discussion are con-
traception deserts (e.g., areas of the country that “lack easy 
access to women’s health services”; see McClurg and Lopez 
2018), and pharmacy deserts (travel to a pharmacy greater 
than half a mile in urban areas or greater than 10 miles in 
rural areas; see Qato et al. 2014). One should also consider 
alternative methods of distribution when defining “availa-
ble.” For example, some healthcare availability issues can be 
ameliorated by tele-pharmacies and other remote servicing 
and online options (Nurx 2018; Terlep and Stevens 2018). 
However, the most effective forms of birth control (implants 
and IUDs) must be placed in person by a healthcare profes-
sional. Thus, for those products, physical spaces for care 
must be considered in making availability determinations.

When the essential product/service is available from 
alternative, comparably priced providers in the same geo-
graphic area, then the impact on consumers or employees 
is more a matter of inconvenience and religious interests 
should be protected. It seems reasonable for the business 
owners and employees to ask the consumer to seek the 
product elsewhere, since no consumer is treated differently 
because of who she is.

Yet, there is still the possibility of reduced self-esteem 
and recognition respect, i.e., moral stigma, during interac-
tions if employees or consumers are denied essential goods 
due to the business owner’s religious beliefs. Moral stigma 
inevitably occurs whenever people differ in their beliefs 
about right and wrong; it is ubiquitous. Religious liberty, 
by its very nature, commits religious persons to “forms of 
conduct (and speech) than can express the convictions that 

13 This does not preclude a firm from refusing to serve custom-
ers because they are difficult, non-compliant, too time-consuming, 
or unprofitable. Discrimination is legally permissible for any reason 
except race, religion, gender, national origin, age, or sexual orienta-
tion (in some states). Relying on our analysis of Rawls’ Theory of 
Justice, we conclude that discrimination based on who a person is, 
e.g., members of the LGBTQ community, is unjust under all circum-
stances, even if the class of individual is not expressly protected by 
law.
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outsiders are wrong” (Anderson and Girgis, p. 170). Thus, 
it appears that religious liberty is irrevocably tied to people 
experiencing moral stigma. Rawls’ primacy of liberty (i.e., 
“each person is to have an equal right to the most extensive 
total system of equal basic liberties compatible with a simi-
lar system of liberty for all,” p. 302), leads us to conclude 
that religious liberty cannot be quelled in order to end all 
moral stigma; moral stigma is an inescapable outcome of 
allowing for “compatible” systems of “liberty for all.” The 
goal is to allow diverse religious beliefs to coexist, while 
mitigating negative self-esteem effects of moral stigma and 
maximizing recognition respect as much as possible.

Toward that end, we suggest that businesses be required 
to clearly and conspicuously14 provide notice to consumers 
and employees when not providing a good or service that 
likely breaks social norms (for example, a pharmacy which 
does not offer any animal-based prescription drugs would 
likely break a normative expectation). A private, for-profit 
medical practice following Catholic doctrine should clearly 
indicate to patients and employees that birth control ser-
vices are not available within the practice or to employees 
via healthcare benefits. While imperfect, such notice likely 
reduces moral stigma relative to a face-to-face refusal to 
a patient or employee based on corporate religious prac-
tice. Koppleman (2016), when discussing the issue of gay 
consumers denied products/services, feels it is essential to 
avoid a person-to-person refusal of service based on corpo-
rate religious practices. He advocates using firm-originated 
public written information. According to Koppleman, a per-
son-to-person refusal is a “direct, personal insult [that] can 
be more wounding to gay consumers” than the knowledge 
that certain firms do not want to deal with them. Clear and 
conspicuous print disclosure could keep consumers from 
actively participating in their own rejection (Koppleman 
2016). However, to our knowledge, there is no empirical 
work suggesting the methods which best minimize moral 
stigma experienced by employees or consumers; thus, Kop-
pleman’s logic needs confirmation. Clear and conspicuous 
notice does not need to call attention to the reason why the 
product/service is not offered; its sole purpose is to allow 
employees and consumers to be clearly informed. Of course, 
a firm is free to provide such as reason; however, evidence 
suggests that consumers may react negatively (threats, boy-
cotts) when they learn that a firm is not offering a product/
service due to corporate religious practice (Fitzgerald and 
Donovan 2018; Koppleman 2016). Thus, we suggest not 
requiring an attribution for the practice.

When possible, firms and intermediaries should provide 
information in the affirmative. For example, a Hindu vegan 
pharmacy could disclose, “Providing only vegan pharma-
ceuticals,” and an insurance firm could provide information 
to patients such as, “Practices providing full birth control 
services.” In both cases, some consumers will find such the 
firm’s offerings attractive; those who do not can identify 
alternative providers that better meet their needs.

Clear and conspicuous notice likely mitigates, but may 
not fully negate, moral stigma. As illustrated above, how-
ever, it does increase transparency and provide more com-
plete information. Perfect information is a central tenet 
of perfect competition, the ultimate efficient marketplace. 
Clear and conspicuous notice solves an existing marketplace 
problem—consumers currently lack information. With such 
notice, reasonably motivated consumers will know what 
products and services are/are not being offered by a busi-
ness. Consumers then can vote with their feet, reducing 
wasted time contacting providers who do not offer goods/
services consistent with prevailing norms (a probable norm 
is that pharmacies provide the heart medications which 
contain animal products). Finally, significant, life-changing 
marketplace failures which negatively impact the good life 
could be reduced (for example, a consumer being denied 
emergency contraception after sexual assault because she is 
unknowingly using a healthcare provider that does not offer 
birth control).

Alternatively, if there are no other comparably priced 
options within the relevant geographic area, the balance 
of interests between firm owner’s religious rights and the 
consumer or employee tilts. Under those circumstances, 
the right to access an essential service for employees or 
consumers is more important than the merchant’s religious 
practice rights. What would this mean for corporate own-
ers holding sincerely held religious beliefs that negatively 
affect customers’ and employees’ pursuit of the good life? 
Would they be compelled to violate their religious beliefs 
or avoid the business altogether as in the examples above 
dealing with discrimination? The answer is, “Not neces-
sarily.” A Hindu-owned pharmacy could locate in areas 
with other providers who would supply the animal-based 
medications the populous needs. It could even develop 
agreements with other companies to provide essential 
services in particular geographic locations. This onus is 
placed on the business owners because they have freely 
chosen to offer goods and products in the open market-
place to obtain profits and have freely chosen to practice 
a particular religion. Secondarily, and alternatively, gov-
ernment regulations on essential service providers could 
include plans for alternative access to needed medica-
tions, as was done for Hobby Lobby under the Treasury 
program “Coverage of Certain Preventive Services Under 
the Affordable Care Act” (US Department of the Treasury 

14 Clear and conspicuous notice is defined within the public policy 
literature and by governmental entities. Hoy and Andrews (2004) pro-
vide a detailed discussion of “clear and conspicuous.” See Stewart 
and Martin (2004) for an expanded, alternative definition of this con-
cept as “understood and used.”



172 M. P. Fitzgerald et al.

1 3

2015). This ensures that religious practice rights of a cor-
porate owner do not conflict with essential service access 
rights of consumers or employees. Thus, business owners 
who find it religiously intolerable to provide mandated 
birth control coverage for employees avoid the mandate 
so long as alternative means of coverage for employees 
are available. If the business owners are unable to resolve 
conflicts, then governments should find ways to protect the 
civil rights of both religious corporate owners as well as 
consumer and employees, when both needs can be feasibly 
met. When both needs cannot be feasibly met, the rights of 
the consumer as the least advantaged must prevail.

Finally, we note that many individuals who have sincerely 
held religious convictions can choose to freely practice their 
trade within the context of religious-based organizations, 
where their religious rights and practices are fully pro-
tected. A social worker holding the religious beliefs laid 
out in Mississippi’s RFRA, can provide services within the 
church-based mental health services or adoption clinic. A 
Catholic healthcare provider has many options to practice 
medicine within the domain of the Catholic Church. Over 
600 hospitals in the US follow Catholic doctrine, and one in 
six patients are treated within a Catholic healthcare facility 
(Catholic Health Association 2018). While the nature of for-
profit and non-profit organizations may differ with respect to 
how excess revenues are used, employment by a non-profit 
faith-based organization does not, by definition, mean the 
individual sacrifices salary or loses ability to accumulate 
wealth.

Conclusion

In the current US political environment, it is likely that for-
profit organizations will continue to gain religious freedom 
rights. Indeed, recent federal proposals would allow publicly 
traded firms (as opposed to closely held for-profit organiza-
tions) to be exempt from the ACA birth control mandate 
due to sincere religious objections (Levy and Neubauser 
2017). Using Rawls’ Theory of Justice, we argue that these 
rights can threaten the good life for the least advantaged. 
We provide preliminary guidance on a set of rules for-profit 
organizations and public policy makers can use to navigate 
the thorny issues that arise when a firm’s religious expres-
sion threatens consumers’ and employees’ ability to obtain 
the good life. Our overriding purpose is to evoke serious, 
thoughtful conversations to identify a set of general ideas 
to which most (those with sincerely held religious beliefs, 
the non-religious, and the least advantaged) can agree. The 
imperfect principles proposed are offered not as a final 
answer, but rather as the beginning of thoughtful debate and 
rational direction to a consensus on a difficult issue.

Acknowledgements The authors thank Joseph Levin and Elizabeth 
Gratz for their assistance with this paper, and West Virginia University 
for supporting sabbatical leave for the lead author.

Funding This study was not funded by any grant.

Compliance with Ethical Standards 

Conflict of interest All authors declare that they have no conflict of 
interest.

Ethical Approval This article does not contain any studies with human 
participants performed by any of the authors.

References

American Civil Liberties Union. (2018). Past anti-LGBT religious 
exemption legislation across the country, June 20. http://www.
aclu.org/other /past-anti-lgbt-relig ious-exemp tion-legis latio n-acros 
s-count ry?.

American Psychological Association. (2018). Sexual orientation and 
gender identity. http://www.apa.org/helpc enter /sexua l-orien tatio 
n.aspx.

Anderson, R. T., & Girgis, S. (2017). Against the new puritanism: 
Empowering all, encumbering none. In J. Corvino, R. T. Ander-
son & S. Girgis (Eds.), (auths.) Debating religious liberty and 
discrimination. New York: Oxford University Press.

Aristotle. (350 B.C.E.). Nicomachean ethics, Greece.
Biery, M. E. (2013). 4 Things you don’t know about private com-

panies. Forbes, May 26. https ://www.forbe s.com/sites /sagew 
orks/2013/05/26/4-thing s-you-dont-know-about -priva te-compa 
nies/#14ff0 1cb29 1a.

Blanc, S., & Al-Amoudi, I. (2013). Corporate institutions in a weak-
ened welfare state: A Rawlsian perspective. Business Ethics Quar-
terly, 23(4), 497–525.

Browne, S. P., & LaLumia, S. (2014). The effects of contraception 
on female poverty. Journal of Policy Analysis and Management, 
33(Summer), 602–622.

Burwell v. Hobby Lobby Stores, Inc. (2014), 573 U.S.___.
Catholic Health Association of the United States. (2018). U.S. Catholic 

Health Care: The nation’s largest group of not-for-profit health 
care providers. http://www.chaus a.org/docs/defau lt-sourc e/defau 
lt-docum ent-libra ry/cha_2018_minip rofil e7aa0 87f4d ff26ff 5868 
5ff00 005b1 bf3.pdf?sfvrs n=2.

Citizens United v. Federal Election Commission (2010), 558 U.S. 310.
City of Boerne v. Flores (1997), 521 U.S. 507.
Corvino, J. (2017). Religious liberty, not religious privilege. In J. 

Corvino, R. T. Anderson & S. Girgis (Eds.), Debating religious 
liberty and discrimination. New York: Oxford University Press.

Corvino, J., Anderson, R. T., & Girgis, S. (2017). Debating religious 
liberty and discrimination. New York: Oxford University Press.

Darwall, S. L. (1977). Two kinds of respect. Ethics, 88(1), 36–49.
Demuijnck, G. (2009). Non-discrimination in human resources man-

agement as a moral obligation. Journal of Business Ethics, 88(1), 
83–101.

Desai, S. D., & Kouchaki, M. (2017). Moral symbols: A necklace of 
garlic against unethical requests. Academy of Management Jour-
nal, 60(1), 7–28.

Donaldson, T. (1982). Corporations and morality. Englewood Cliffs, 
NJ: Prentice-Hall.

http://www.aclu.org/other/past-anti-lgbt-religious-exemption-legislation-across-country?
http://www.aclu.org/other/past-anti-lgbt-religious-exemption-legislation-across-country?
http://www.aclu.org/other/past-anti-lgbt-religious-exemption-legislation-across-country?
http://www.apa.org/helpcenter/sexual-orientation.aspx
http://www.apa.org/helpcenter/sexual-orientation.aspx
https://www.forbes.com/sites/sageworks/2013/05/26/4-things-you-dont-know-about-private-companies/#14ff01cb291a
https://www.forbes.com/sites/sageworks/2013/05/26/4-things-you-dont-know-about-private-companies/#14ff01cb291a
https://www.forbes.com/sites/sageworks/2013/05/26/4-things-you-dont-know-about-private-companies/#14ff01cb291a
http://www.chausa.org/docs/default-source/default-document-library/cha_2018_miniprofile7aa087f4dff26ff58685ff00005b1bf3.pdf?sfvrsn=2
http://www.chausa.org/docs/default-source/default-document-library/cha_2018_miniprofile7aa087f4dff26ff58685ff00005b1bf3.pdf?sfvrsn=2
http://www.chausa.org/docs/default-source/default-document-library/cha_2018_miniprofile7aa087f4dff26ff58685ff00005b1bf3.pdf?sfvrsn=2


173Is It Ethical for For-profit Firms to Practice a Religion? A Rawlsian Thought Experiment  

1 3

Doom, N. (2009). Applying Rawlsian approaches to resolve ethical 
issues: Inventory and setting of a research agenda. Journal of 
Business Ethics, 91, 127–143.

Doppelt, G. (2009). The place of self-respect in a theory of justice. 
Inquiry, 52(2), 127–154.

Edgren, J. A. (1995). On the relevance of John Rawls’s theory of 
justice to welfare economics. Review of Social Economy, 53(3), 
332–349.

Employment Division, Department of Human Resources of Oregon v. 
Smith (1990), 494 U.S. 872.

Epps, G. (2016). The strange career of free exercise. Atlantic Monthly, 
April 4. http://www.theat lanti c.com/polit ics/archi ve/2016/04/the-
stran ge-caree r-of-free-exerc ise/47671 2/.

Faiver, C. M., O’Brien, E. M., & Ingersoll, R. E. (2000). Religion, 
guilt and mental health. Journal of Counseling and Development, 
78(2), 155–161.

Farber, H. S. (2017). Employment, hours, and earnings consequences 
of job loss: US evidence from the displaced workers survey. Jour-
nal of Labor Economics, 35(1), 235–272.

Fia, M., & Sacconi, L. (2018). Justice and corporate governance: New 
insights from Rawlsian social contract and Sen’s capabilities 
approach. Journal of Business Ethics. https ://doi.org/10.1007/
s1055 1-018-3939-6.

Finch, J. B. (1887). In C. A. McCully (Eds.), The people versus liquor 
traffic: Speeches of John B. Finch delivered in the prohibition 
campaigns of the United States and Canada. New York: Funk 
and Wagnalls.

Finer, L. B., & Zolna, M. R. (2014). Shifts in intended and unintended 
pregnancies in the United States, 2001–2008. American Journal 
of Public Health, 104(1), S43–S48.

First National Bank of Boston v. Bellotti (1978), 435 U.S. 765.
Fitzgerald, M. P., & Donovan, K. R. (2018). Consumer responses to 

for-profit firms exercising religious freedom in the marketplace. 
Journal of Public Policy and Marketing, 37(1), 39–54.

Florida Star v. B. J. F. (1989), 491 U.S. 524.
Freeman, S. (2007). Rawls. New York: Routledge.
Gans, D. H. (2013). The next big test of corporate personhood. Consti-

tutional Accountability Center, July 30. http://www.theus const ituti 
on.org/blog/the-next-big-test-of-corpo rate-perso nhood /.

Gans, D. H., & Kendall, D. T. (2011). A capitalist joker: The strange 
origins, disturbing past, and uncertain future of corporate per-
sonhood in American Law. Constitutional Accountability Center. 
http://www.theus const ituti on.org/wp-conte nt/uploa ds/2017/12/A_
Capit alist _Joker .pdf.

Goh, J., Pfeffer, J., & Zenios, S. (2015). The relationship between work-
place stressors and mortality and health costs in the United States. 
Management Science, 62(2), 608–628.

Hasnas, J. (2016). Should corporations have the right to vote? A para-
dox in the theory of corporate moral agency. Journal of Business 
Ethics, 150(3), 657–670.

Hoy, M. G., & Andrews, J. C. (2004). Adherence of prime-time tel-
evised advertising disclosures to the “Clear and Conspicuous” 
standard: 1990 Versus 2002. Journal of Public Policy and Market-
ing, 23(2), 170–182.

Institute of Medicine. (1995). The best intentions: Unintended preg-
nancy and the well-being of children and families. Washington, 
DC: National Academies Press.

Jackson, M. W. (1979). The least advantaged class in Rawls’s theory. 
Canadian Journal of Political Science, 12(4), 727–746.

Joseph Burstyn, Inc. v. Wilson (1952), 343 U.S. 495.
Kant, I. (1785). Groundwork on the metaphysics of morals. https ://

www.jstor .org/stabl e/j.ctt1n jjwt
Koppleman, A. (2016). A free speech response to the gay rights/

religious liberty conflict. Northwestern University Law Review, 
110(5), 1125–1167.

Kosova, E. (2017). How much do different kinds of birth control cost 
without insurance? National Women’s Health Network, November 
17. http://nwhn.org/much-diffe rent-kinds -birth -contr ol-cost-witho 
ut-insur ance/.

Levy, G., & Neubauser, A. (2017). Birth control mandate narrowed, 
religious free rules expanded. US News and World Report, Octo-
ber 6. http://www.usnew s.com/news/natio nal-news/artic les/2017-
10-06/trump -admin istra tion-narro ws-birth -contr ol-manda te-expan 
d-relig ious-freed om-rules .

Lindblom, L. (2011). The structure of a Rawlsian theory of just work. 
Journal of Business Ethics, 101(4), 577–599.

Linmark Associates, Inc. v. Willingboro (1977), 431 U.S. 85.
Mallory, C., Brown, T. N. T., Russell, S., & Sears, B. (2017). The 

impact of stigma and discrimination against LGBT people in 
Texas. Williams Institute of the UCLA School of Law, April. 
http://willi amsin stitu te.law.ucla.edu/wp-conte nt/uploa ds/Texas 
-Impac t-of-Stigm a-and-Discr imina tion-Repor t-April -2017.pdf.

Mandle, J. (2009). Rawls’s a theory of justice: An introduction. Cam-
bridge, MA: Cambridge University Press.

Manson, J. (2012). What an abortifacient is—And what it isn’t. 
National Catholic Reporter, February 20. http://www.ncron line.
org/blogs /grace -margi ns/what-abort ifaci ent-and-what-it-isnt.

Marriott. (2018). Explore our brands. http://www.marri ott.com/marri 
ott-brand s.mi.

Masterpiece Cakeshop, Ltd v. Colorado Civil Rights Commission 
(2018), 584 U.S.___.

Mayo Clinic. (2018). Heart disease. http://www.mayoc linic .org/disea 
ses-condi tions /heart -disea se/sympt oms-cause s/syc-20353 118.

McClurg, L., & Lopez, A. (2018). Birth control apps find a big market 
in ‘Contraception Deserts’. National Public Radio, March 26. 
http://www.npr.org/secti ons/healt h-shots /2018/03/26/59538 7963/
birth -contr ol-apps-find-a-big-marke t-in-contr acept ion-deser ts.

Moriarty, J. (2009). Rawls, self-respect, and the opportunity for mean-
ingful work. Social Theory and Practice, 35(3), 441–459.

Mullainathan, S., & Shafir, E. (2013). Scarcity: Why having too little 
means so much. New York: Times Books.

Murphy, A. (2017). America’s largest private companies. Forbes, 
August 9. http://www.forbe s.com/sites /andre amurp hy/2017/08/09/
ameri cas-large st-priva te-compa nies-2/#723d8 2e224 7c.

Narramore, B., & Counts, B. (1974). Guilt and freedom. Santa Ana, 
CA: Vision House.

New York Times Co. v. United States (1971), 403 U.S. 713.
Nurx. (2018). Birth control delivered. http://www.nurx.com.
Oreopoulos, P., Page, M., & Stevens, A. H. (2008). The intergenera-

tional effects of worker displacement. Journal of Labor Econom-
ics, 26(3), 455–483.

Pope Paul VI. (1968). Humanae Vitae (July 25). https ://w2.vatic an.va/
conte nt/paul-vi/en/encyc lical s/docum ents/hf_p-vi_enc_25071 
968_human ae-vitae .html.

Qato, D. M., Daviglus, M. L., Wilder, J., Lee, T., Qato, D., & Lam-
bert, B. (2014). “Pharmacy Deserts” are prevalent in Chicago’s 
predominantly minority communities, raising medication access 
concerns. Health Affairs, 33(11), 1958–1965.

Rawls, J. (1971). A theory of justice. Cambridge, MA: Harvard Uni-
versity Press.

Reeve, W. P. (2015). Religion of a different color: Race and the Mor-
mon struggle for whiteness. Oxford: Oxford University Press.

Sachs, D. (1981). How to distinguish self-respect from self-esteem. 
Philosophy and Public Affairs, 10(4), 346–360.

Schaller, J., & Stevens, A. H. (2015). Short-run effects of job loss on 
health conditions, health insurance and health care utilization. 
Journal of Health Economics, 43, 190–203.

Secura, G. M., Madden, T., McNicholas, C., Mullersman, J., Buckel, 
C. M., Zhao, Q., & Peipert, J. F. (2014). Provision of no-cost, 
long-acting contraception and teenage pregnancy. New England 
Journal of Medicine, 371, 1316–1323.

http://www.theatlantic.com/politics/archive/2016/04/the-strange-career-of-free-exercise/476712/
http://www.theatlantic.com/politics/archive/2016/04/the-strange-career-of-free-exercise/476712/
https://doi.org/10.1007/s10551-018-3939-6
https://doi.org/10.1007/s10551-018-3939-6
http://www.theusconstitution.org/blog/the-next-big-test-of-corporate-personhood/
http://www.theusconstitution.org/blog/the-next-big-test-of-corporate-personhood/
http://www.theusconstitution.org/wp-content/uploads/2017/12/A_Capitalist_Joker.pdf
http://www.theusconstitution.org/wp-content/uploads/2017/12/A_Capitalist_Joker.pdf
https://www.jstor.org/stable/j.ctt1njjwt
https://www.jstor.org/stable/j.ctt1njjwt
http://nwhn.org/much-different-kinds-birth-control-cost-without-insurance/
http://nwhn.org/much-different-kinds-birth-control-cost-without-insurance/
http://www.usnews.com/news/national-news/articles/2017-10-06/trump-administration-narrows-birth-control-mandate-expand-religious-freedom-rules
http://www.usnews.com/news/national-news/articles/2017-10-06/trump-administration-narrows-birth-control-mandate-expand-religious-freedom-rules
http://www.usnews.com/news/national-news/articles/2017-10-06/trump-administration-narrows-birth-control-mandate-expand-religious-freedom-rules
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Texas-Impact-of-Stigma-and-Discrimination-Report-April-2017.pdf
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Texas-Impact-of-Stigma-and-Discrimination-Report-April-2017.pdf
http://www.ncronline.org/blogs/grace-margins/what-abortifacient-and-what-it-isnt
http://www.ncronline.org/blogs/grace-margins/what-abortifacient-and-what-it-isnt
http://www.marriott.com/marriott-brands.mi
http://www.marriott.com/marriott-brands.mi
http://www.mayoclinic.org/diseases-conditions/heart-disease/symptoms-causes/syc-20353118
http://www.mayoclinic.org/diseases-conditions/heart-disease/symptoms-causes/syc-20353118
http://www.npr.org/sections/health-shots/2018/03/26/595387963/birth-control-apps-find-a-big-market-in-contraception-deserts
http://www.npr.org/sections/health-shots/2018/03/26/595387963/birth-control-apps-find-a-big-market-in-contraception-deserts
http://www.forbes.com/sites/andreamurphy/2017/08/09/americas-largest-private-companies-2/#723d82e2247c
http://www.forbes.com/sites/andreamurphy/2017/08/09/americas-largest-private-companies-2/#723d82e2247c
http://www.nurx.com
https://w2.vatican.va/content/paul-vi/en/encyclicals/documents/hf_p-vi_enc_25071968_humanae-vitae.html
https://w2.vatican.va/content/paul-vi/en/encyclicals/documents/hf_p-vi_enc_25071968_humanae-vitae.html
https://w2.vatican.va/content/paul-vi/en/encyclicals/documents/hf_p-vi_enc_25071968_humanae-vitae.html


174 M. P. Fitzgerald et al.

1 3

Sherbert v. Verner (1963), 374 U.S. 398.
Smedegaard, L., Nume, A. K., Charlot, M., Kragholm, K., Gislason, 

G., & Hansen, P. R. (2017). Return to work and risk of subse-
quent detachment from employment after myocardial infarc-
tion: Insights from Danish Nationwide Registries. Journal of the 
American Heart Association, 6, e006486. https ://doi.org/10.1161/
JAHA.117.00648 6.

Spinello, R. (1992). Ethics, pricing and the pharmaceutical industry. 
Journal of Business Ethics, 11(8), 617–626.

Stevens, A. H., & Schaller, J. (2011). Short-run effects of parental job 
loss on children’s academic achievement. Economics of Education 
Review, 30(2), 289–299.

Stewart, D. W., & Martin, I. (2004). Advertising disclosures: Clear and 
conspicuous or understood and used? Journal of Public Policy and 
Marketing, 23(2), 183–192.

Sullivan, D., & Von Wachter, T. (2009). Job displacement and mortal-
ity: An analysis using administrative data. Quarterly Journal of 
Economics, 124(3), 1265–1306.

Tatham, K. C., & Patel, K. P. (2014). Suitability of common drugs 
for patients who avoid animal products. British Medical Journal. 
http://www.bmj.com/conte nt/348/bmj.g401.

Terlep, S., & Stevens, L. (2018). Amazon shakes up pharmacy busi-
ness. Wall Street Journal, June 29, B1.

Turner, J. G. (2012). Why race is still a problem for Mormons. New 
York Times, August 18. http://www.nytim es.com/2012/08/19/opini 
on/sunda y/racis m-and-the-mormo n-churc h.html.

Ungar, L. (2018). What states aren’t doing to save new mother’s lives. 
USA Today, September 20. http://www.usato day.com/in-depth /

news/inves tigat ions/deadl y-deliv eries /2018/09/19/mater nal-death 
-rate-state -medic al-deadl y-deliv eries /54705 0002/.

United States Department of the Treasury. (2015). Coverage of certain 
preventive services under the Affordable Care Act, July, 14. https 
://s3.amazo naws.com/publi c-inspe ction .feder alreg ister .gov/2015-
17076 .pdf.

Valentinov, V. (2017). The Rawlsian critique of utilitarianism: A 
Luhmannian interpretation. Journal of Business Ethics, 142(1), 
25–35.

Waligore, T. (2016). Rawls, self-respect, and assurance: How past 
injustices changes what publicly counts as justice. Politics, Phi-
losophy and Economics, 15(1), 42–66.

Winkler, A. (2018a). We the corporations: How American busi-
nesses won their civil rights. New York: LiveRight Publishing 
Corporation.

Winkler, A. (2018b). “Corporations Are People” is built on an incred-
ible 19th-century lie. The Atlantic Monthly, March 5. http://www.
theat lanti c.com/busin ess/archi ve/2018/03/corpo ratio ns-peopl 
e-adam-winkl er/55485 2/.

Santa Clara County v. Southern Pacific Railroad Company (1886), 
118 US 394.

Publisher’s Note Springer Nature remains neutral with regard to 
jurisdictional claims in published maps and institutional affiliations.

https://doi.org/10.1161/JAHA.117.006486
https://doi.org/10.1161/JAHA.117.006486
http://www.bmj.com/content/348/bmj.g401
http://www.nytimes.com/2012/08/19/opinion/sunday/racism-and-the-mormon-church.html
http://www.nytimes.com/2012/08/19/opinion/sunday/racism-and-the-mormon-church.html
http://www.usatoday.com/in-depth/news/investigations/deadly-deliveries/2018/09/19/maternal-death-rate-state-medical-deadly-deliveries/547050002/
http://www.usatoday.com/in-depth/news/investigations/deadly-deliveries/2018/09/19/maternal-death-rate-state-medical-deadly-deliveries/547050002/
http://www.usatoday.com/in-depth/news/investigations/deadly-deliveries/2018/09/19/maternal-death-rate-state-medical-deadly-deliveries/547050002/
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
http://www.theatlantic.com/business/archive/2018/03/corporations-people-adam-winkler/554852/
http://www.theatlantic.com/business/archive/2018/03/corporations-people-adam-winkler/554852/
http://www.theatlantic.com/business/archive/2018/03/corporations-people-adam-winkler/554852/

	Is It Ethical for For-profit Firms to Practice a Religion? A Rawlsian Thought Experiment
	Abstract
	Introduction
	The Legal Environment for Corporate Religious Rights
	A Theory of Justice Analysis of Corporate Religious Freedom
	An Overview of Rawls’ 1971 Theory of Justice
	Rawls’ Theory of Justice is a Sound Lens to Examine Religious Freedom in the For-profit Marketplace
	A Thought Experiment Using the Veil of Ignorance
	Does This Society Allow for the Most Extensive Set of Total Liberties?
	Does This Society Offer the Greatest Benefit to the Least Advantaged?
	Self-Respect
	Income and Wealth
	Is It Moral that For-profit Organizations Practice Their Religion in the Marketplace?
	General Principles
	Discrimination Versus Religious Liberty
	Essential Services Versus Religious Liberty

	Conclusion
	Acknowledgements 
	References




