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Abstract
How can we know whether we are punishing the same corporation that committed some past crime? Though central to 
corporate criminal justice, legal theorists and philosophers have yet to address the basic question of how corporate identity 
persists through time. Simple cases, where crime and punishment are close in time and the corporation has changed little, can 
mislead us into thinking an answer is always easy to come by. The issue becomes more complicated when corporate crimi-
nals undergo any number of transformations—rebranding, spinning-off a division, merging, changing ownership, changing 
management, swapping lines of business, etc. These changes are common among all corporations, including those trying 
to conceal or limit liability for past crimes. This article takes a first step toward developing a workable and philosophically 
satisfying theory of corporate personal identity and discusses its prospects for fulfilling the retributive, rehabilitative, and 
deterrent purposes of criminal law.

Keywords  Personal identity · Corporate crime · Successor liability

“It is more profitable for thee that 
one of thy members should perish. 
. . .” (Matthew 5:29).

Introduction

Imagine for a moment that we lived in a world where peo-
ple were much more. . . fluid. In it, criminals desperate to 
confound justice would have some strategies available. 
One option in this fantasy world would be for criminals 
to divide themselves into two separate people, only one of 
whom would inherit the criminal taint. Another would be to 
use the latest technology to alter their personality, perhaps 
removing any trace of criminal disposition. Or, if neither of 
those options were satisfactory, a criminal might instead find 
an innocent person and, with or without consent, fuse with 
them to form a single, morally ambiguous composite. Sci-fi 
authors and philosophers can take their time deciding who, 
if anyone, we should punish after these changes. The fluid 
world, if it ever arrives for human beings, is far off. Business 
scholars do not have that luxury (Heenan 2004, p. 100).

The “identity principle” is the basic tenet of criminal 
justice that whoever did the crime (and only that person) 
should do the time. Anything else would entail some form of 
vicarious liability—punishing A for the crimes of B—which 
would be anathema the most basic values of due process.1 
For individual criminals, the identity principle is pretty 
straightforward to put into effect. DNA, facial features, fin-
gerprints, social networks, social security numbers, and the 
like uniquely pick out human beings from birth to grave. But 
identity is not such a simple matter for corporate people. The 
sorts of transformations that for individuals are limited to 
science fiction and philosophers’ thought experiments—fis-
sions, fusions, transplants (Parfit 1971, pp. 1–5)—are daily 
life for corporations—spin-offs, mergers, acquisitions—
especially those trying to manage their liabilities (Solomon 
2013). Intuitions about how identity works can start to break 
down when these processes are in play. But we cannot sim-
ply shrug our shoulders at the novelty of such cases. Crimi-
nal justice requires us to have a defensible theory of corpo-
rate personal identity so we can consistently judge whether 
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1  While there may appear to be exceptions—e.g. parents responsi-
ble for the crimes of their children, co-conspirators and accomplices 
responsible for each other’s crimes—these are not true cases of vicar-
ious liability. Though the harmful result (the crime of the child, con-
spirator, or accomplice) is necessary for liability, so is the criminal 
act or omission of the defendant (failure to supervise, criminal agree-
ment, criminal encouragement). The defendants in these cases stand 
trial for their own failings.
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the corporation we punish today is the one that committed 
the crime in the past.2 It is surprising, then, that theorists in 
philosophy, law, and business have had relatively little to say 
about the matter (Rovane 1998, pp. 135–208). This article 
takes some first steps to fill the gap.3

It may seem like a fool’s errand. Any theory of corpo-
rate identity should cohere with our intuitions; at bottom, 
we have nothing else to rely on (Killoren 2010, pp. 1–35; 
Shaw 1980, p. 134). But in the absence of robust, well-
defined intuitions about complex cases of corporate identity, 
what could we use to build the theory? This article seeks 
to systematize and extend a theory premised on the rough 
intuitions that we do have about simpler cases of corporate 
identity.

It starts with the philosophy of identity. Though philoso-
phers have yet to talk about corporate personal identity, they 
have done a good deal to map out the conceptual space for 
thinking about the identity of various kinds of entities across 
radical transformations. With the framework from philoso-
phy in hand, the article turns to the most recent data in cog-
nitive science about how people intuitively trace the identity 
of groups across time. From these data, the contours of a 
theory of collective identity emerges, according to which 
collective identity fixes to normatively salient features of 
the collective. The article then extends and operationalizes 
this implicit theory for the case of corporate crime, drawing 
on a wide range of literature in compliance, organizational 
science, management, and marketing. According to the 
resulting theory—Criminal Essence Theory—a present-day 
corporation is identical to a past corporate criminal if (and 
only if) it retains whatever organizational shortcoming led 
the past corporation to commit the crime in question. The 
article closes by discussing how the theory fares with respect 
to the diverse purposes of criminal law.

Brief Note on Method

By attempting to engage both philosophers and legal aca-
demics, this article inhabits an awkward methodological 
space. Members of the two groups often have very differ-
ent perspectives on corporate personhood. This has obvi-
ous implications for trying to develop a theory of corporate 
personal identity. In line with long-standing common law 
jurisprudence, lawyers tend to think of corporate personhood 

as a legal fiction (Dewey 1926, pp. 655–673; Laufer 1994, 
p. 650). They think that for pragmatic reasons we pretend 
that corporations are persons—who can own property, sue, 
and be sued, etc.—though they really are not. Among phi-
losophers, the issue of corporate personhood is a more open 
and contestable question of metaphysics. Many philosophers 
think that, at least so far as moral personality is concerned, 
complex corporations often have it (Pettit 2007).

Both groups, the philosophers and the lawyers, should 
agree that we need a theory of corporate personal identity 
if we are to hold corporations criminally liable. It is an 
unshakeable commitment of our criminal and moral law that 
the innocent should not suffer punishment. Some theorists 
see it as one of the distinctive features of criminal liability, 
as opposed to other sorts of legal liability.4 Respecting this 
maxim requires that we have some framework for assess-
ing which present-day defendants are identical to those who 
committed past misdeeds. Lawyers and philosophers, how-
ever, will assess potential frameworks by different metrics. 
Lawyers, thinking that corporations are only fictional peo-
ple, will be more open to a range of possibilities, and will 
try to identify the framework that best fulfills the purposes 
of corporate criminal law, e.g., crime prevention. Those phi-
losophers who think corporations really do have moral per-
sonhood will want to find the correct framework, that which 
truly tracks the persistence of corporate moral personhood.

Fortunately, as I argue below, these two perspectives con-
verge. The theory of corporate identity that best promotes 
the various goals of corporate criminal law is the same the-
ory that best coheres with our other commitments about the 
nature of corporate personal identity. The different camps 
will likely find themselves engaged by different parts of the 
article. In particular, as I develop and evaluate my theory of 
corporate identity, philosophers who reify corporate person-
hood will probably find that the “Cognitive Science of Cor-
porate Identity” and “Retribution” sections speak most to 
them. Lawyers may prefer to skip to the positive statement of  
my view in the “Criminal Essence Theory” section and the 
discussion of how it engages corporate incentive structures 
(the “Rehabilitation” and “Deterrence” sections). Those 
who, like myself, work at the intersection of law and phi-
losophy, will, I hope, find themselves engaged by it all.

Though I try to steer a metaphysically non-committal 
course so far as corporate personhood is concerned, I will 
not be metaphysically neutral about everything having to do 
with corporations. In particular, I will help myself to the fact 

3  The article develops a theory of corporate identity for criminal law 
only. A different theory of corporate identity may be appropriate in 
other contexts.

4  One could deny that corporations should be held criminally liable. 
Perhaps civil, administrative, or some other means of enforcement 
would be more effective. I have discussed this possibility extensively 
elsewhere (Diamantis 2016). Here, I rest content setting it aside 
because corporate criminal liability is an entrenched and politically 
bulletproof feature of legal landscape (Baer 2012, p. 612).

2  This article focuses only on the punitive aspects of criminal punish-
ment. Restitution of victims, also available in criminal law, see, e.g., 
Mandatory Victims Restitution Act, 18 U.S.C. §  3663A, requires a 
different approach.
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that, even if they are not persons, corporations can be caus-
ally efficacious, particularly as concerns how the individual 
person constituents composing them behave. To deny that 
organization-level features can influence individual behavior 
(as described in the “Business Literature on Corporate Crim-
inal Essence” section) would be to reject decades of research 
and data in organizational psychology and sociology. Doing 
so would be a mistake, and unnecessary, even for someone 
inclined to reject corporate personhood. Personhood is not 
a precondition for causal efficacy.

Clarifying the Question: Diachronic 
Corporate Personal Identity

Criminal and moral responsibility presupposes personal 
identity. John Locke kicked off the modern interest in that 
premise (Locke 1694), and philosophers have accepted it, 
in one form or another, ever since (Butler 1763; Reid 1785; 
Parfit 1971). Personal identity is central to moral responsibil-
ity in two respects. The first is “synchronic,” which basically 
refers to identity at a given time—how can we tell which 
things in the world make up a person, and by extension 
what the person is responsible for. Philosophical accounts 
of synchronic identity for natural people cover a broad range 
(Parfit 1971, pp. 11–12; Carter 1989, pp. 1–14). The ques-
tion comes up in criminal law for natural people when we 
have to distinguish causal forces that are identifiable with 
the agent (e.g., her volitional acts) from those that are not 
(e.g., intervening acts of others, psychotic episodes, epileptic 
fits, remote and unforeseeable turns of events). We gener-
ally only punish people for the things they, rather than some 
other external force, did (Lafave and Scott 1986, § 3.2(c)).

Synchronic identity issues are common in corporate 
criminal law as well. There is not much controversy about 
what makes up a corporation, e.g., a corporate charter, 
shareholders, directors, and employees. But things can 
get complicated when we turn to causal forces and want 
to know when the corporation, as opposed to merely one 
of its human-sized parts going on a spree of her own, has 
done something. Academics have had a lot to say on that 
issue, and criminal courts resolved long ago in favor of the 
doctrine of respondeat superior.5 Respondeat superior puts 
some limits on the synchronic identity of corporations—they 
are identified with their employees (and the things they do) 
only so long as the employees are working within the scope 
of their employment and intend to benefit the corporation 
(O’Sullivan 2016, p. 157).

A different sort of personal identity, the topic of this arti-
cle, is equally important for criminal law—“diachronic” per-
sonal identity. Diachronic identity is identity over time (Gal-
lois 2016); in other words, when can you say that a person 
at one time, and a person at a different time, are one and the 
same continuous person (French 2016, p. 579). Dystopian 
sci-fi movies aside,6 in criminal law, we punish someone 
only after she commits a crime. This immediately raises the 
diachronic identity question—even if we know who commit-
ted the crime and who we are about to punish, how can we 
be sure they are the same person? We rarely worry about this 
for individual human defendants since we generally accept 
that continuity of personhood follows bodily continuity—
same fingerprints, same DNA, same face, same person 
(Olson 1997). Serious concerns about diachronic identity 
for natural person defendants only arise in rare cases of dis-
sociative identity disorder (Birmingham 1998, pp. 117 − 24; 
Braude 1996; Hacking 1995; Radden 1996; Wilkes 1981), 
personality-changing brain trauma (Harlow 1868), and the 
recesses of philosophical fancy where people’s minds and 
bodies can split and fuse (Parfit 1971).

Diachronic identity is equally important, but much 
harder to conceptualize, when it comes to punishing cor-
porate defendants. While we may question the relevance of 
philosophers’ fission and fusion scenarios for natural per-
sons, the active world of corporate spin-offs, mergers, and 
acquisitions makes fission and fusion impossible to ignore 
for corporate persons. The corporate equivalent of split-
personalities or radical changes in personality are common 
too, as corporations may have separate lines of business or 
wholesale changes in management.

What is worse is that we do not have the same reser-
voir of strong intuitions about corporate identity as we do 
for individual identity. We seem fairly confident about the 
extremes. If a corporation has undergone few changes since 
it committed a crime—no major alterations in structure, 
purpose, employment base, ownership, management, public 
brand, headquarters, etc.—then whatever corporation cur-
rently has those unchanged basic features is the same as 
the one that committed the crime. At the opposite end of 
the spectrum, if the corporate criminal has fundamentally 
altered all these features, it has probably changed its iden-
tity, and there may be no present-day corporation it would 
be appropriate to punish. The trouble is in finding where to 
draw the line between these poles—how much change, and 
which changes, can a corporation undergo without changing 
its identity and shedding its responsibility for past crimes? 
Is there, as Aristotle would have put it, a clear distinction 
between “accidental” (non-identity-altering) and “essential” 

5  New York Central & Hudson River Railroad Co. v. U.S., 212 U.S. 
481 (1909).

6  minority report (Amblin Entertainment and Cruise/Wagner Pro-
ductions 2002).
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(identity-altering) changes? (Matthews 1990, pp. 215–252). 
Or are there some more complicated interrelationships 
between changes that, in the right constellations, can result 
in a change of corporate identity?

These are the questions of diachronic personal identity for 
corporations, and the issues on which this article focuses. 
Wherever the article refers to corporate “identity” below, 
it means diachronic personal identity. The article will not 
attempt to consider every possible change a corporation 
could undergo. But what it does address—mergers, spin-
offs, and changes in ownership, management, and employ-
ment—should be enough to set up a framework for thinking 
about what it does not.

There are other forms of legal liability that frequently 
ignore the identity principle. But in the criminal law, the 
identity principle is a bedrock commitment. In principle, 
criminal law could try to abandon the identity principle, at 
least so far as corporations are concerned. But this would 
be a dangerous precedent. The various domains of crimi-
nal law are not hermetically sealed from each other, and 
developments in one domain can bleed into others. How 
we treat corporations in criminal law has implications—if 
not in theory and policy, in terms of the organic develop-
ment of criminal law—for how we treat ourselves. In any 
case, abandoning the identity principle in corporate criminal 
law would be a solution in search of a problem—as argued 
below, criminal justice policy favors sticking to the identity 
principle for corporations.

Groundwork for a Theory of Corporate 
Identity

The ancient Greek hero Theseus had a ship (Plutarch, First 
Century A.D.). After every adventure, Theseus would have 
his crew inspect the ship and replace any overly worn planks, 
sails, or riggings. After many years, not a single original 
splinter, nail, or thread of the original ship remained; eve-
rything had been replaced. Did Theseus still have the same 
ship, or a new one? Would it still be the same ship if Theseus 
sold it to a merchant who then used it for commerce? Does 
it matter that one of Theseus’ greatest admirers managed to 
collect each ship part as it was discarded and painstakingly 
reconstructed “the original ship of Theseus”?

This is a famous paradox, and people’s intuitions differ 
about which, if any, of the ships is the same ship Theseus had 
at the start. The paradox arises because ships are complex enti-
ties. Radical alterations (like building them again from new 
materials) that intuitively would change their identities can 
occur gradually, and then intuitions weaken. Corporations are 
similarly complex. Philosophers have grappled with identity 
paradoxes for millennia. At some point, we may just want to 
throw up our hands and say, “Who cares? Every interested 

party knows which ship to board each morning.” When it 
comes to corporate identity, we cannot dismiss the question 
so easily. For one thing, corporate stakeholders care a lot about 
whether their corporation is on the hook for some past criminal 
misconduct. For another, any fair-minded citizen should care 
that the criminal justice system targets the right defendant.

One benefit of identity paradoxes like the Ship of The-
seus is that generations of philosophers have developed a 
framework for thinking about identity across a range of 
cases. That philosophical work has also provoked some pre-
liminary work in cognitive science about group identity. The 
approach some philosophers take, and the one adopted here, 
is to start with simpler cases where we have firmer intuitions 
about diachronic identity for the type of entity under con-
sideration. From these intuitions, we can try to disentangle 
an implicit, general theory, which, if fleshed out, may lead 
to answers in more complex cases. This section begins with 
some general philosophy of identity. It then turns to recent 
cognitive science about collective identity and the general 
theory it implies. Lastly, it draws on scholarship in organi-
zational psychology and business for insights that can help 
operationalize the general theory as applied to corporations.

The Philosophy of Personal Identity

Philosophers have developed various conceptual frame-
works for identity that can serve as the starting point for 
the corporate case. Aristotle, for example, distinguished 
between “accidental” and “essential” traits, where only 
a change in the latter brings about a change in identity. 
These concepts offer a helpful way to frame the present 
inquiry: Which of a corporation’s traits are essential, and 
which are merely accidental?

Even with the distinction between accidental and essen-
tial traits, there is still something conceptually bizarre 
about the sorts of merging and spin-off cases that can 
arise with corporations. Fusion and fission cases (as they 
are called in the philosophical literature), where entities 
combine or divide, respectively, raise familiar puzzles in 
the philosophy of identity. If, after a merger, the successor 
is identical to one of the its predecessors, what happens 
to the other predecessor? Surely it is not simply extin-
guished. Whatever makes the successor corporation identi-
cal to one predecessor could make the successor identical 
to the other predecessor too. But this sounds like it entails 
a logical contradiction. Identity is a transitive relation-
ship,7 and this network of identity relationships seems to 

7  A relationship R is transitive when the following is true: For any 
objects a, b, and c, if R(a,b) and R(a,c), then R(b,c).
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violate transitivity: the two predecessors are identical to 
the successor, but not identical to each other.8

At this stage, we need an open-ended framework for theo-
rizing identity that can accommodate these sorts of cases 
without necessitating any particular answer. Philosophers 
of identity have worried about fission and fusion problems 
for a long time, initially with respect to objects (Lewis 1971, 
1986), and later with respect to natural people (Nagel 1979). 
Some philosophers think they have found a solution in an 
approach to identity called “four-dimensionalism.” (Parfit 
1971; Lewis 1976; Noonan 2003, pp.  139–142). Four-
dimensionalism views entities as things extended through 
time. Accordingly, four-dimensionalists prefer not to talk 
about the identity of an entity at a single time, but of a thing 
existing through time. This gives them the resources to 
accommodate fission and fusion cases.

Suppose two entities merge in such a way that they are both 
seemingly identical to the third composite entity that results. 
Four-dimensionalists would describe what happened in terms 
of three entities. The first two are the initial entities, E1 and 
E2. These each occupy their separate spatiotemporal paths 
until the moment of merger, after which point their paths over-
lap. The third entity is the composite, E3, which, according to 
the four-dimensionalist, existed before the merger, but in two 
parts as E1 and E2. At the point of merger, the spatiotemporal 
paths of the two parts of E3 join and E3, thereafter, occu-
pies a single path in space–time.9 Four-dimensionalism does 
require some mental gymnastics. For example, note that after 
the merger, there may be three entities inhabiting the same 
path through space–time: E1, E2, and E3. But this kind of 
basic accounting is a small cost for having the tools to speak 
coherently about identity for entities that can merge and split.

Cognitive Science of Corporate Identity

Embracing a four-dimensionalist framework for thinking 
about corporate identity is only a start. If we must be open 
to the possibility that corporations can merge, spin-off, and 
undergo other transformations while retaining their iden-
tity, we must equally entertain the prospect that they can 
sometimes go through these changes and lose their identity, 
i.e., become different corporations. To figure out whether a 
corporation survives these modifications and, in the case of 
spin-offs, to determine which, if not both, of the resulting 
corporations it survives as, we need to know what the essen-
tial features of a corporation are. Any successor corporation 
that retains the essential features of a predecessor corpora-
tion will be identical to it.

How can we determine what are the essential features 
of a criminal corporation? We really only have two data 
points available to kick off this sort of inquiry: observa-
tion and intuition. We can observe criminal corporations 
(imaginatively through hypos, if not in fact) as they change 
various of their features, and gauge our intuitions about 
when their identity shifts. A theory of corporate identity 
may be implicit in these data points, or, to the extent our 
intuitions conflict, reflective equilibrium could help recon-
cile them (Rawls 1971). Not everyone will agree with this 
approach. From those who, as fictionalists about corporate 
moral personality, are feeling baffled right now, I ask for 
patience. It turns out that the theory of corporate identity 
that results from this process makes good criminal justice 
policy, so far as rehabilitation and deterrence are concerned. 
To those who are realists about corporate moral personal-
ity, I humbly submit that I know of no other way forward. 
Identity is not a directly observable relation, and no available 
theory of corporate personhood, so far as I am aware, has 
any answer to the question of diachronic identity.

This still leaves the question of whose intuitions we should 
use. I distrust my own. They have been poisoned by years of 
work on corporate criminality and my personal investment in 
the theories I have developed. We could ask other philoso-
phers for their intuitions, but these raise similar concerns. 
What remains are ordinary folk intuitions. Building a theory 
off these is particularly attractive in criminal justice. Crimi-
nal law is a law for all people, not just for the theorists and 
philosophers. It largely derives its legitimacy and its efficacy 
from the legitimacy it is perceived to have (Robinson 2013). 
This, in turn, depends on how well it coheres with ordinary 
people’s intuitions about desert and responsibility.10

8  A similar problem arises for fission (spin-off) cases. If one of the 
successors is identical to the predecessor, then whatever makes it 
identical to the predecessor could make the other successor identical 
to it too. In that case, the two successors could end up being identical 
to the predecessor, but not identical to each other. This appears to be 
another transitivity violation.
9  Four-dimensionalists can also accommodate many variants of the 
merger scenario above. For example, it may be that one of E1 or E2 
ceases to exist, because, e.g. the other’s identity absorbs it. In that 
case story, there are only two entities involved. At the point where 
the spatiotemporal lines of E1 and E2 meet, only E2 emerges. Or it 
may be that, rather than merging, a composite entity, E3, splits into 
two resulting entities, E1 and E2, both of which are identical to it. 
The four-dimensionalist story in this case is just the reverse of the 
merger story. The spatiotemporal lines of E1, E2, and E3 overlap until 
the split, at which point E1 goes one way, E2 another, and E3’s spati-
otemporal line forks along both trajectories.

10  This is not to say that these intuitions should have carte blanche to 
shape criminal justice, free from all rational constraints. The common 
law once subscribed to the bizarre practice of deodand, seeking crim-
inal justice against objects—trees, carts, etc.—involved in the death 
of a person (Alschuler 1991). That practice eventually succumbed to 
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Cognitive scientists have some insight into how people 
intuitively think about diachronic identity generally (Rips 
et al. 2006). Early data confirm that people really do distin-
guish between accidental and essential traits (Strohminger 
and Nichols 2014). There is a pattern to how they make the 
distinction. The sorts of traits that people judge to be acci-
dental tend to be superficial, while essential traits tend to 
be deeper and possibly hidden from view (Blok et al. 2001; 
Hall et al. 2003). This difference is about more than mere 
location in physical space, inner versus outer. The traits we 
judge to be essential traits are those hidden features that are 
causally efficacious in determining how the entity behaves 
(Rips and Hespos 2015).

More recent studies have focused on how normative 
valence influences our intuitions about whether a trait is 
essential or accidental. Studies about individual human 
beings suggest that normative valence plays an important 
role (Newman et al. 2014, 2015). The newest data extend 
these results to collective entities too (De Freitas et al. 2016). 
For example, if a group undergoes a change that causes it 
to lose its positively valenced traits (e.g., a nation loses its 
egalitarian policies), then people are likely to judge that it 
has lost its identity. More importantly for present purposes, 
cognitive scientists have found that “[i]f an entity is explic-
itly described as having a bad essence, it will be viewed as 
losing its identity if it improves” (p. 12).11 Cognitive scien-
tists asked subjects, for example, about variations on a sce-
nario that described a school abandoning its initial mission 
of teaching Nazi ideology in order to focus on traditional 
subjects. The studies conclude that subjects are more likely 
to judge that a collective loses its identity if it undergoes 
a change that fundamentally alters its negatively valenced 
traits.

Combining the insights about the importance of causal 
efficacy and normative valence suggests an implicit theory 
of identity applicable to criminal corporations: The essen-
tial trait of a criminal corporation is whatever trait caused it 
to commit the crime. In the context of a criminal trial, this 

is likely to be the most salient, normatively valenced, and 
causally efficacious trait of the corporate defendant. For 
short, I refer to this trait below as a criminal corporation’s 
“criminal essence.” If a criminal corporation retains its 
criminal essence to the present day, our intuitions should 
be that the corporation retains its identity. If, however, 
through some transformative process, the corporation 
improves upon and eliminates its criminal essence, the 
data suggest our intuitions will be that whatever corpora-
tion emerges is no longer identical to the corporation that 
committed the crime.

Business Literature on Criminal Essence

To integrate the insights of cognitive science into a workable 
theory of corporate identity, we need an understanding of 
what sorts of ground-level features of a corporation could 
account for its criminal essence. Business scholars have a lot 
to say about the organizational causes of corporate miscon-
duct and what changes are more likely, which less, to alter 
them. Like cognitive scientists studying diachronic identity, 
business scholars have come to distinguish between super-
ficial corporate elements, such as external branding sym-
bols (Simoes 2005; Perez and del Bosque 2012; Theunis-
sen 2014), and deeper, causally efficacious, intrinsic traits 
(Balmer 1998; van Reiel and Balmer 1997; Kiriakidou and 
Millward 2000). This section considers what specifically 
those intrinsic traits might be.

One of the initial premises of systems theory is that “[o]
rganizations are systems. . . not just aggregations of indi-
viduals” (Fisse and Braithwaite 1988, p. 479; Corneliessen 
et al. 2007, p. S8). This means that it is often the corpo-
rate organization itself, rather than the individuals within it, 
that is causally effective. Individuals within a corporation 
adapt to its procedures, rules, and culture once they join it 
(Coleman 1990, p. 427). As a result, “personnel changes 
will seldom lead to real changes in the organization’s behav-
ior and work processes” (Lederman 2000, p. 688). This is 
true throughout the corporate hierarchy, from managers to 
the assembly line (Ermann and Lundman 1996). Of course, 
this assumes only gradual changes in personnel. Wholesale 
replacement of large groups of employees may alter caus-
ally effective corporate traits, but probably only because the 
changeover makes changes in other, essential traits possi-
ble. As a general rule, though, change in the personnel of a 
criminal corporation will not reflect a change in its crimi-
nal essence. Conversely, if it is the organization rather than 
the personnel that matters, continuity in personnel need not 
necessarily entail that a criminal corporation has retained 
its criminal essence.

The same is true of a corporation’s shareholders—con-
tinuity or change in ownership is not indicative of a change 
in a corporations’ criminal essence. Shareholders do 

Footnote 10 (continued)
the processes of reflective equilibrium and is no longer with us. Had 
the philosopher kings had their way, deodand may have had a speed-
ier demise, and that would probably have been a good thing. But any 
interposition between folk intuition and criminal justice that goes 
beyond speeding the steady course of reflective equilibrium raises a 
worryingly undemocratic specter—not that of the philosopher king, 
but that of the philosopher tyrant.
11  To test this effect, scientists presented subjects with one of four 
scenarios describing a school in Nazi Germany. In two of the scenar-
ios, the school initially shirks traditional academic subjects to focus 
on Nazi ideology, and, after a turnover in administration, either con-
tinues teaching Nazi ideology or switches to teach exclusively aca-
demic subjects. In the other two scenarios, the school initially teaches 
traditional academic subjects and, after the administrative turnover, 
continues with academic subjects or switches to Nazi ideology.
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theoretically have the power to affect the internal operation 
of a corporation (Alexander and Cohen 2011). For larger 
corporations, shareholder power in theory rarely reflects 
power in fact. Shareholders are a dispersed group with 
divergent interests, making coordination difficult (Stout 
2002, p. 1191). Even when coordinated, shareholder power 
to influence board decisions or composition is limited; their 
power to influence managers even more so. This is not to 
deny that shareholders can have an effect, especially large 
institutional shareholders or shareholders of smaller firms. 
But, even in these cases, since shareholders are generally not 
involved in the operation of a corporation, they have little 
correlation with the causally effective normative traits that 
define a criminal corporation’s essence.

If the identities of personnel and shareholders are not reli-
ably correlated with the presence or absence of a corpora-
tion’s criminal essence, what is? The short answer is, we do 
not know for sure. But there are some compelling hypoth-
eses available. Corporate culture or ethos is one supra-indi-
vidual feature that has attracted the attention of academics 
in business (Corneliessen et al. 2007, o. S7; Melewar and 
Karaosmanoglu 2006) and law (Bucy 1991, pp. 1099–1100; 
Fisse 1991; Foerschler 1990, pp. 1300–1302; Moore 1992, 
pp. 759–760), and policymakers (U.S. Department of Jus-
tice 2008, § 9-28.000). The idea here draws on the insight 
mentioned at the start of this section that organization-level 
features influence how individuals within a group perform, 
including whether they commit crimes (Needleman and 
Needleman 1979). For example, a high-pressure environ-
ment oriented toward quotas and production goals with little 
emphasis on legal or ethical limits can foster malfeasance, 
even among individuals not otherwise disposed to it (Reck-
ard 2013). Factors that impact a corporation’s ethos include 
its hierarchy, goals and policies, treatment of prior offenses, 
efforts to educate employees on compliance with the law, 
and compensation scheme (Bucy 1991, p. 1101).

Another trait that understandably receives a lot of atten-
tion is a corporation’s compliance program (Buell 2011, 
p. 93). By definition, compliance programs seek to prevent 
corporations from violating the law (Baer 2009, p. 956; 
Laufer 1999, p. 1345). Compliance programs are related to, 
but ultimately different from corporate ethos. They focus 
on formal operation procedures designed to prevent, detect, 
and remedy criminal conduct within the corporation. The 
sorts of techniques currently emphasized in the compliance 
literature are mostly commonsense: “promulgation of codes 
of behavior, the institution of training programs, the identifi-
cation of internal compliance personnel and the creation of 
procedures and controls to insure company-wide compliance 
with legal mandates” (Rostain 2008, p. 467). But they need 
not stop there. Some scholars, including William Laufer, 
are calling for a more “progressive,” data-driven and techni-
cally sophisticated approach to compliance (Laufer 2017). 

While we may not yet know exactly what works and what 
does not (Laufer and Robertson 1997, pp. 1029–1030), the 
scientific study of compliance is still in its infancy. There is 
good reason for optimism that with each passing year, we 
will know more about what sorts of programs are effective 
at neutralizing corproate criminogenic traits.

Criminal Essence Theory

It is time to weave together these threads from philosophy, 
cognitive science, and organizational psychology. We know 
from philosophy that we can coherently speak of diachronic 
corporate personal identity, even in contexts where merg-
ers and spin-offs may seem to lead to transitivity failures. 
We also know from cognitive science that we intuitively see 
corporate identity as being tied to causally efficacious, nor-
matively valenced traits. In the context—corporate criminal 
trials—that trait is whatever feature of the corporation was 
causally responsible for its criminal conduct; what I call its 
“criminal essence.” It stands to reason that the theory of 
corporate identity that should cohere best with our intuitions 
is the “Criminal Essence Theory”: A past corporate criminal 
is identical to, and only to, the present-day corporation or 
corporations, if any, that retains or retain the same criminal 
essence. According to the Criminal Essence Theory, if a 
transformation somehow enables a criminal corporation to 
shed its criminal essence, the resulting corporation would 
not be identical to the criminal corporation.

Applying the Criminal Essence Theory to determine 
which, if any, present-day corporation is identical to a past 
corporate criminal is a two-step process. The factfinders 
must first determine what trait—whether a poisonous corpo-
rate ethos, a gaping compliance deficiency, or something else 
entirely—was causally responsible for the corporate crimi-
nal’s misconduct. That is to say, the factfinders must isolate 
the corporation’s criminal essence. Second, the factfinders 
must determine whether that trait continues in any present-day 
corporation. If it does, whatever corporation (possibly more 
than one) has the trait is identical to the criminal corporation 
(so long as there is causal continuity of the trait from the 
criminal to the present corporation). If it does not, no present-
day corporation is identical to the corporate criminal.12

12  Criminal Essence Theory leaves open the question of what to do if 
a corporation is charged while it is reforming its criminal essence and 
before it has finished the job. Any effort to draw a bright conceptual 
line—when precisely has it reformed enough to become a new cor-
poration—would bump up against familiar problems in the philoso-
phy of vagueness. As will be clearer after the discussion of deterrence 
drawing the line closer to the start or the end of the process of reform 
will influence the trade off between fulfilling criminal law’s rehabili-
tative and deterrent purposes. Such line-drawing is beyond the scope 
of this article.
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The test is simple and predictable across a range of cases, 
so long as the organizational traits that caused the crime 
are discernable. While a change in personnel will not gen-
erally extinguish corporate criminal essence, it may where 
it causes or is accompanied by modifications in corporate 
ethos or compliance (assuming one of those was causally 
responsible for the crime). When a corporate criminal spins-
off a division, it will be identical to whichever of the succes-
sors (possibly both) inherits the criminal essence. And when 
a corporate criminal merges with another corporation, its 
identity will persist into the successor if the criminal essence 
survives the merger. But, where the ethos or compliance 
programs of the counterparty corporation overwhelm and 
replace that of the corporate criminal, the merger may extin-
guish the criminal identity.13

Putting the Criminal Essence Theory to Work

I developed Criminal Essence Theory in the last two sec-
tions to be a theory of identity for criminal corporations that 
would best cohere with our intuitions. The original motiva-
tion for finding a theory, and the reason we should not rest 
without one, is that criminal justice requires it. Recall that 
the identity principle prohibits us from punishing a defend-
ant (incorporated or otherwise) for a past crime unless it is 
the same person who committed it. Now that I have a theory 
in hand, I should check how well it can fulfill the purposes of 
criminal law. It would be troubling if it turned out that there 
were a bad fit between the best theory of corporate criminal 
identity and these purposes. Fortunately, Criminal Essence 
Theory is well-positioned to advance the goals of corporate 
criminal law.

Though criminal law has many objectives, its most basic 
purposes fall into three general categories: retribution, reha-
bilitation, and deterrence.14 Individual criminal law theorists 
often have purposes they personally favor, sometimes to the 
near exclusion of others. (Moore 1987; Huigens 2002, p. 5; 
Alexander and Cohen 2011, p. 11; Cahill 2011).15 Addition-
ally, I noted above that one’s view on the metaphysics of 
corporate personhood will likely influence which purposes 
one finds most relevant to corporate criminal law. Those who 
believe in the moral personality of corporations will want 

to pay most attention to the next subsection, on retribution. 
Those who are skeptics will likely be less moved by retribu-
tive considerations, and may find the pragmatic arguments 
on rehabilitation and deterrence more compelling. I will not 
pick between these purposes. Rather, I will show that the 
Criminal Essence Theory can advance all three of corporate 
criminal law’s most basic goals.

Retribution

Retributivists think that punishment should give criminals 
their just deserts (Moore 1987), and that the justice deserved 
is proportional to the seriousness of the offense (von Hirsch 
1993, pp. 6–19). The most straightforward way to assess 
Criminal Essence Theory in retributive terms would be to 
compare it to the right theory of corporate desert. While 
some philosophers have made heroic efforts to develop such 
a theory (List and Pettit 2013), no proposal has found gen-
eral acceptance. In any case, available theories of corporate 
desert focus on the question of synchronic identity: When 
do the constituents of a corporation commit a wrong that 
is attributable to the corporation? They do not answer the 
diachronic question: Assuming a corporation did something 
that deserves punishment, how do we tell whether that same 
corporation is still around to punish today?

In the absence of a theory that can help with the dia-
chronic question, I have argued that our best option for vin-
dicating corporate criminal law’s retributive goals is to align 
the law with our intuitions on the matter.16 By design, Crimi-
nal Essence Theory incorporates the best data we have about 
how to achieve the retributive purposes of corporate criminal 
law. According to the identity principle, we should punish a 
present-day corporation when and only when it is the same 
corporation that committed the crime. The Criminal Essence 
Theory builds on what we know of our intuitions about when 
a corporation satisfies this condition.

Even if Criminal Essence Theory is retributively appro-
priate within the limited scope of corporate criminal law, we 
should make sure it does not introduce retributively unac-
ceptable spillover to other areas of law. I see two possible 
concerns. One is that Criminal Essence Theory will produce 
different results for corporate defendants than our current 
criminal law allows for individuals. For example, under 
Criminal Essence Theory, a criminal corporation could 
extinguish its criminal liability by removing the organiza-
tional vulnerabilities that led it to commit its crime. Individ-
uals do not have this option. This raises the possibility that 

13  The Department of Justice has exhibited some interest in imple-
menting such an approach informally. See, e.g., U.S. Department of 
Justice  (2008). Foreign Corrupt Practices Act Review. Available at 
https://​www.​justi​ce.​gov/​sites/​defau​lt/​files/​crimi​nal-​fraud/​legacy/​2010/​
04/​11/​0802.​pdf.
14  2016 U.S. Sentencing Guidelines Manuel, § 1A1.2 (“[T]he basic 
purposes of criminal punishment [are] deterrence, incapacitation, just 
punishment, and rehabilitation”).
15  model penal code § 1.02(2)(a) (referring to all three purposes).

16  It may strike some readers as odd to talk about retribution where 
corporations are concerned. But, as I argue elsewhere, there are 
expressive forms of retributivism that are particularly apt for the cor-
porate context. (Diamantis 2016; Wringe 2016).

https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2010/04/11/0802.pdf
https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2010/04/11/0802.pdf
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Criminal Essence Theory gives corporations the option of 
a free pass that is unfair vis-à-vis individuals. It is not clear 
whether this criticism gets off the ground since corpora-
tions and individuals are such different types of entities—the 
first is extremely malleable, the other has familiar biological 
constraints. But if, as cognitive science seems to suggest, we 
think about corporate responsibility in ways similar to how 
we think about individual responsibility, I need a response.17

Though individuals cannot, through reform, escape crimi-
nal liability as a matter of law, we do seem to think reform 
can mitigate their moral responsibility. “I’m a different per-
son now” is a common reply to a moral accusation—“I am 
no longer the irresponsible youth who would hurt you in that 
way.” What such replies usually mean is that the speaker 
no longer has whatever motivations or attitudes led to the 
misconduct. Assuming the speaker can say this credibly, we 
often think it carries moral weight.

Why has this intuition about individual moral responsi-
bility not found its way into the law of individual criminal 
liability? To some extent, I think it has. This may be part of 
what is behind statutes of limitations for criminal liability. 
After a long enough period of time without a recurrence 
of the same misconduct, the statute of limitations runs and 
a person becomes immune from prosecution. One intui-
tive explanation is that as time passes without re-offense, 
it becomes increasingly likely that an individual who com-
mitted a past crime has relevantly different motivations and 
attitudes, i.e., is a now “different person.”

There are also epistemological barriers to implementing 
something like the Criminal Essence Theory for individual 
criminals. It is very difficult to tell when an individual’s 
motivations and attitudes really have changed. While we can 
get in and look for changes in the organization-level features 
that constitute criminal essence for corporations, we do not 
have the technology to do the same for individuals. We can 
assess compliance programs and compensation metrics, but 
know very little about the neurological bases of individual 
criminal essence. Lacking the necessary neuroscience, the 
criminal law must turn to less reliable but easier-to-observe 
indicia of diachronic individual identity, like continuity of 
physical form and behavior over long periods of time.

A second retributive spillover concern arises from the 
fact that Criminal Essence Theory would allow corporations 
to escape punishment by reforming themselves. Retributiv-
ists often seem to think that, in an ideal world, no crime 
should go unpunished. If Criminal Essence Theory allows 
some corporate crimes to go unpunished, that could leave a 
retributive residue in need of response.

Part of the retributive residue may be addressed by con-
victing and punishing individuals. Though it has not been 
a focus of this article, I do not mean to suggest that corpo-
rate punishment should be the exclusive white-collar rem-
edy. Individuals must face criminal justice as well, regard-
less of whether the corporations of which they are a part 
have sufficiently changed their identities to avoid their own 
punishment.

This response can only go so far. There have been cases 
where a corporation commits a crime even though no indi-
vidual within it has committed a crime (O’Sullivan 2016, 
pp. 176–177). In these cases, should the corporation sub-
sequently reform its criminal essence, thereby escaping 
liability, there would be no suitable object of punishment 
on the Criminal Essence Theory, corporate or individual. A 
crime would go totally unpunished. This could initially seem 
like something that would worry a retributivist, but it must 
be balanced against another retributive concern—avoiding 
punishment of innocents.18 Those who ultimately bear the 
brunt of a corporate sanction are usually innocent corporate 
stakeholders, like individual shareholders and employees 
(Alschuler 2009, pp. 1366–1367). That is retributively prob-
lematic and something retributivists should want to avoid 
unless there are compelling justifications. I turn to these 
now in considering how Criminal Essence Theory advances 
criminal law’s interests in rehabilitation and deterrence.

Rehabilitation

We hold corporations to account for many of the most com-
mon corporate crimes—e.g., securities fraud, anti-compet-
itive practices, environmental violations—because of the 
negative consequences that conduct has for our economic 
and social wellbeing. Preventing such crimes is an uncon-
troversial purpose of corporate criminal law. What may be 
more controversial is how best to accomplish this. According 
to rehabilitation theorists, one effective approach is to struc-
ture criminal law so that it promotes the reform of criminals. 
Criminal Essence Theory does just that.

While the law could reform criminal corporations after 
the fact through sentencing (Diamantis 2018), it would be 
more efficient if the law could encourage corporations to 
reform their vulnerabilities ex ante. The problem is that cor-
porations have strong incentives not to take the steps neces-
sary to uncover and reform criminal essence. Monitoring 
and internal investigation raises the probability that vulner-
abilities and misconduct will be detected, and, if detected, 
leaked to authorities. It may be safest for the corporation 

17  Thanks to an anonymous Journal of Business Ethics reviewer for 
pushing me to address this concern.

18  As William Blackstone famously expressed the point, “It is better 
that ten guilty persons escape than that one innocent suffer.” (Black-
stone 1769, p. 352). See also, Genesis 18:23–32.
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to remain blissfully ignorant. Since corporations cannot fix 
problems they do not know about, we should expect rela-
tively little self-initiated reform unless the law can overcome 
these disincentives.

Criminal Essence Theory flips these incentives around, 
giving corporations’ strong reasons to detect and remedy any 
criminal essence they may have. Once the trait is discovered, 
corporations have a double incentive to fix it—to prevent 
future misconduct and to nullify their liability for the past 
misconduct. By remedying its criminal essence, a crimi-
nal corporation would, according to the Criminal Essence 
Theory, change its identity for purposes of criminal law. The 
resulting corporation, not being identical to the criminal 
corporation, would emerge free of criminal liabilities. This 
potential benefit also gives corporations a robust incentive to 
detect compliance weaknesses in the first place. Once they 
do, they have taken the first step to eliminating their liability.

These incentives to detect and remedy compliance vul-
nerabilities would persist to the successors of spin-offs and 
merger scenarios. Any successor corporation that inherits a 
criminal essence from a predecessor will want to find and fix 
it. If it fails to do this, it risks facing liability not only for any 
future violations the criminal essence causes, but also for the 
past violations the essence generated with the predecessor. 
This reasoning extends to innocent counterparties in merger 
and consolidation cases even as the terms of combination are 
being negotiated. Should they discover a problem, innocent 
counterparties will want to cover some of the costs of sub-
sequent reform through more favorable terms for the merger 
or consolidation.

Deterrence

Another common way of thinking about how to structure 
the criminal justice system so as to prevent corporate crime 
is deterrence theory (Huigens 2002, p. 5). According to 
deterrence theory, the purpose of criminal law should be 
to threaten sanctions that will disincentivize criminal con-
duct (Alexander and Cohen 2011, p. 11). Criminal Essence 
Theory may seem to be weakest with respect to this pur-
pose. Will corporations really be deterred from misconduct 
if they can commit a crime, reap the benefits, and then insu-
late themselves from liability by shedding their criminal 
essence?

To some extent, this is less a weakness of the Crimi-
nal Essence Theory than a reflection of the basic tension 
between criminal law’s rehabilitative and deterrent pur-
poses (Robinson 2017, pp. 91–92). Fully achieving one can 
only come at the expense of fully achieving the other. If 
we punish every criminal violation regardless of efforts at 
subsequent reform (as would be optimal from the perspec-
tive of deterrence), we reduce the incentives criminals have 
to better themselves. Alternatively, if we allow criminals to 

reduce their prospective sanction by reforming themselves, 
we risk diminishing their incentives not to commit crime in 
the first place.

Something like the Criminal Essence Theory holds out 
the possibility of striking a balance between deterrent and 
rehabilitative purposes. Under Criminal Essence Theory, 
crime would still be risky for corporations. If authorities 
detect misconduct before a criminal corporation reforms its 
criminal essence—either because the corporation failed to 
detect it or did not have time to reform—then the corpo-
ration would be subject to prosecution and the sanctions 
that follow. The risk of sanction under Criminal Essence 
Theory is indeed lower because the corporation may have 
time to reform before detection. But if the threat of sanction 
becomes too low for purposes of deterrence, the criminal 
justice system has the option (at least in theory) of dialing it 
up by raising the severity of the sentence a corporation will 
face if successfully prosecuted. So we should still be able 
to approximate optimal deterrence while adopting Criminal 
Essence Theory.

There is one very aggressive form of corporate games-
manship that Criminal Essence Theory could incentivize. A 
corporate mastermind might find some way to induce corpo-
rate crime, reap the profits, and then reform the organization 
immediately after, extinguishing its liability. That seems like a 
troubling recipe for generating risk-free criminal profits. Fortu-
nately, under Criminal Essence Theory, it would be a rare, one-
off opportunity for corporations. Complete corporate reform 
is crucial to the success of the gambit. If a corporation truly 
loses its criminal essence, it will have removed any propensity 
toward similar misconduct, and along with it the opportunity to 
benefit from a repeat performance. If whatever trait led the cor-
poration to try to game the criminal justice system remained, 
the corporation would not have lost its criminal essence and 
would remain liable for the original crime. The success of the 
maneuver forecloses the possibility of repeating it.

Conclusion

According to the Criminal Essence Theory proposed here, a 
criminal corporation’s identity attaches to the organizational 
trait that led to its misconduct, the corporation’s “criminal 
essence.” Should that trait disappear, perhaps because the 
corporation detected and reformed it, the corporation would 
emerge for purposes of criminal law with a new identity, 
free from criminal taint. But so long as the criminal essence 
remains, regardless of any other transformations the corpora-
tion may have undergone, the criminal identity persists. Any 
present-day corporation that inherits that essence—whether 
through a spin-off, merger, or just continuous operation—
would, under Criminal Essence Theory, be liable for the 
criminal conduct it caused.
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This new approach aligns with folk judgments about cor-
porate identity, so it excels in retributive lights. It also pro-
vides strong incentives for criminal corporations to reform 
their criminal essence, thereby achieving criminal law’s 
rehabilitative goals. While the proposal might weaken the 
deterrent effects of current corporate criminal law, the loss 
on this front should be modest.
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