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Abstract In the first part of the paper, the author discusses the origin and
obligation of the medical profession and argues that the duty of fidelity in the
context of a patient–professional relationship (PPR) is the central obligation
of medical professionals. The duty of fidelity entails seeking the patient’s best
interests even at the expense of the professional’s own, and refusing to treat a
‘‘risk-patient’’ infected by SARS is a breach of fidelity because the medical
professional is involved in a situation of conflict of interests and places his/
her own health interests ahead of the patient. The author attributes the
failure to the fact that professional ethical codes are not legally enforceable,
and this failure at the microethical level damages the integrity of the pro-
fession at the macroethical level. The author argues that professional
autonomy must be subordinated to professional fidelity for the medical
profession to survive as a social institution. In the second part of the paper,
the author shows that the PPR has most of the important attributes of a
fiduciary relationship, and analyzes several important court cases in some
common law jurisdictions to illustrate the increasing importance of fiduciary
law in adjudicating disputes between patients and medical professionals, and
appeals to law courts and legislatures to apply more stringent fiduciary
principles on the medical profession to ensure that the professional duty of
fidelity is enforced and the goal of medicine fulfilled for the interests of
members of the community who has established the medical profession in the
first place.

Zusammenfassung Im ersten Teil dieses Beitrags diskutiert der Autor den
Ursprung und die Verpflichtung des ärztlichen Berufsstands und argumentiert
für die Treuepflicht in der patient-professional relationship (PPR) als zentrale
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Verpflichtung des Arztes. Zu dieser Treuepflicht gehören der absolute Vorrang
des besten Patienteninteresses auch auf Kosten der Interessen des Arztes. Die
Weigerung, einen an SARS erkrankten ‘‘Risikopatienten’’ zu behandeln ist
also ein Bruch dieser Treuepflicht, da der Arzt/die Ärztin hier einer Konf-
liktsituation gegenübersteht und seine/ihre eigenen Gesundheitsinteressen über
die des Patienten stellt. Der Autor führt dieses Versagen auf den Umstand
zurück, dass die Einhaltung von Berufsethikleitlinien rechtlich nicht erzwingbar
ist. Dieses Versagen auf mikroethischer Ebene schädigt die Integrität des Be-
rufsstands auf makroethischer Ebene. Der Autor argumentiert, für den
Ärztestand sei die professionelle Autonomie der professionellen Treue un-
terzuordnen, wenn der Ärztestand als gesellschaftliche Institution überleben
soll. Im zweiten Teil des Beitrags zeigt der Autor, dass die PPR die meisten der
wesentlichen Attribute eines Treuhänderverhältnisses aufweist, und analysiert
einige wichtige Rechtsfälle vor Gerichtsbarkeiten bürgerlichen Rechts (‘‘com-
mon law jurisdictions’’), um die wachsende Bedeutung des Treuhänderrechts bei
Entscheidungen in Disputen zwischen Patienten und Ärzten aufzuzeigen. An
Gerichte und Gesetzgeber wird appelliert, auf den Ärztestand strengere tre-
uhänderische Prinzipien anzuwenden, um sicherzustellen, dass die profession-
elle Treuepflicht Geltung erhält und der Zweck ärztlicher Tätigkeit im Interesse
der Mitglieder eben der Gemeinschaft erfüllt wird, die den Ärztestand ur-
sprünglich ins Leben gerufen hat.

Résumé Dans la première partie de cette article, l’auteur discute de l’origine et
des obligations de l’ordre des médecins, et soutient que le devoir de loyauté dans
la relation patient-professionnel (RPP) est l’obligation centrale des professionnels
de la médecine. Ce devoir de loyauté comprend la recherche du meilleur intérêt
du patient, même aux dépens des intérêts du médecin, et le refus de traiter un
« patient à risque » infecté par le SARS constitue une rupture de ce devoir de
loyauté, puisque le professionnel de la santé se trouve dans une situation de
conflit d’intérêts et place ses propres intérêts en matière de santé avant ceux du
patient. L’auteur attribue cette défaillance au fait que le respect des codes
d’éthique professionnelle ne peut être légalement imposé. Une telle défaillance
au niveau micro-éthique porte préjudice à l’intégrité de la profession au niveau
macro-éthique. L’auteur soutient que l’autonomie professionnelle doit être
subordonnée à la loyauté professionnelle dans la profession médicale si celle-ci
veut survivre en tant qu’institution sociale. Dans la deuxième partie de l’article,
l’auteur montre que la RPP possède la plupart des caractéristiques majeures de
la relation fiduciaire, et analyse quelques grands cas juridiques passés devant des
juridictions de droit civil, pour illustrer l’importance croissante de la législation
fiduciaire dans la sanction de litiges entre patients et médecins. Il en appelle aux
tribunaux et aux législateurs pour appliquer des principes fiduciaires plus sévères
à la profession médicale, afin que soit renforcée la valeur du devoir de loyauté
professionnelle et que le but de la médecine soit rempli dans l’intérêt des
membres de la communauté qui a précisément placé la profession médicale au
sommet de sa hiérarchie.
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1 Introduction

In the 2003 global SARS epidemic, 916 people lost their lives and among those
who died as much as 20–25% were healthcare professionals (HCPs), including
the French physician Dr. Urbani who first discovered the disease in Hanoi,
Vietnam. During the epidemic, some HCPs left their jobs to avoid harm to
themselves or their families. Many others reluctantly and fearfully stayed on
their jobs, wondering if they had any moral or legal obligations to treat SARS
patients given the risks involved to their health and that of their families. This
paper seeks to answer the question from the professional, ethical and legal
perspectives. These categories overlap, but for the purpose of clarity in con-
ceptualization and discussion, they are treated separately.

1.1 The physician as a professional and its moral implications

The characteristics of a profession

Healthcare workers are professionals. In a modern society, professions are
created through the processes of specialization of labor and pooling of re-
sources to promote and protect certain complex values that society cherishes
e.g., health, education, property, security etc. Specialization enables individ-
uals to become specialists by acquiring knowledge and skills in a focused
area, and pooling expedites specialists’ services by transferring and concen-
trating otherwise scattered resources to them. Through these processes, pro-
fessionals monopolize rights to provide services and gain exclusive access to
those who need their services. They also gain extensive autonomy in deciding
how they would regulate their own members’ conduct and run their business,
making social control of professionals difficult, particularly in ensuring
that professionals will not misuse or abuse their knowledge and skills (Hui
2005).

The medical professional obligation of fidelity

To regulate its own members, each profession adopts a code of ‘‘professional
ethics’’ with standards of competence, conduct and obligations. For the
medical profession, three moral obligations are central: first, to secure the
profession’s core value of health promotion; second, to focus on the patient
with whom the HCP has a patient–professional relationship (PPR), even
though under some circumstances, HCPs may have obligations to other pa-
tients or the public; third, to serve the patient’s best interest, even if self-
sacrifices have to be made. This last obligation can be interpreted in either a
strong or weak sense: the weak sense considers patient’s well-being only as
one of the important concerns HCPs have, whereas the strong sense obligates
HCPs to put patients’ wellbeing ahead of all other interests, including those
of HCPs or their families. Ethicist Edmund Pellegrino has provided three
arguments in favor of a strong obligation of ‘‘effacement of self-interest’’:
(1) HCPs have a ‘‘collective covenant’’ to hold the expertise and knowledge
in trust for patients’ benefits; (2) HCPs have made a public promise to
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promote patient interests; (3) the nature of illness, and the presence of a
dependent, vulnerable and exploitable patient constitute such a moral claim.
However, Pellegrino has not specified to what extent HCPs have to efface
self-interest for the sake of their patients (Pellegrino 1987, p 1939). Ozar
opines that a community generally expects HCPs to accept

‘‘... certain kinds of sacrifices, [and] certain degrees of risk ... The risk
may be of infection, if facing it is necessary for the sake of one’s
clients...’’ (Ozar 1995, p 2108)

Medical professional bodies in the West generally acknowledge this obligation
of self-sacrifice in their professional standard of fidelity which Beauchamp and
Childress have defined as (1) putting the patient’s interests ahead of others’
interests, and (2) effacing self-interest in any conflict with the patient’s interests
(Beauchamp and Childress 1994, p 431). This fidelity has been a part of the
Hippocratic tradition in which:

‘‘the actions of medical practitioners are supposed to promote the
interests of patients above all others, including the physician.’’ (Ca-
pron 1986, p 734)The American Medical Association (AMA) wrote
this commitment of fidelity in its First Code of Ethics in 1847 (re-
newed in 1903, 1912, 1947 and 1955), stipulating that in an epidemic,
it is the physicians’ duty

‘‘... to continue their labors for the alleviation of the suffering even at
the jeopardy of their own lives.’’Evidently, AMA favors a strong view
of patient interest since it requires HCPs ‘‘to risk health and life’’ as
self-sacrifice (Friedlander 1990, p 194). In 1986, in response to reports
of physicians refusing to treat AIDS patients, AMA Council again
explicitly stated

‘‘... AIDS patients are entitled to competent medical service with
compassion and respect ... A physician may not ethically refuse to
treat a patient ... The tradition of the AMA, since...1847... must be
maintained.’’ (Council on Ethical and Judicial Affairs 1988, p
1360)The British General Medical Council (1993) took a similar
stand, announcing:

‘‘... it is unethical for a registered medical practitioner to refuse
treatment ... on the ground that the patient suffers, or may suffer,
from a condition which could expose the doctor to personal risk.’’

Despite these official proclamations, it seems that the obligation of fidelity has
remained an ideal rather than a practice. Zuger and Miles have reviewed doc-
tors’ behavior in major historical epidemics and concluded that behavioral
patterns were inconsistent:

‘‘... some physicians have fled and some have stayed, in most cases
impelled by individual conscience rather than professional ethic’’
(Zuger and Miles 1987, p 1926).Another study by Friedlander has
come to a similar conclusion (Friedlander 1990, p 191). Recently, a
U.S. study found only 68% of a group of 1,121 physicians accepting
the responsibility to treat AIDS patients, and 50% of the treating
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physicians said they would not if they have a choice; and 17% did not
believe they have obligations to treat AIDS patients at all (Gerbert
et al. 1991, p 2839). This may explain Beauchamp and Childress’
observation:

‘‘In practice, of course, fidelity has never been so unadulterated. For
instance, caring for patients in epidemics has usually been considered
praiseworthy and virtuous rather than obligatory fidelity.’’ (Beau-
champ and Childress 1994, p 431)

From professional duty to legal duty

One obvious reason for the adulteration of medical fidelity is because profes-
sional ethical codes are generally not implemented with legal force. If the con-
sequence of breaching fidelity is the mere loss of AMA membership rather than
legal culpability, it is natural that some HCPs will refuse to treat dangerously
contagious patients to avoid harm to themselves; HCPs are only healers, not
saints (Annas 1988, p 846). But the situation may be different if medical infi-
delity is legally sanctioned, as the New Jersey Medical Board has done by sus-
pending medical license for HCPs refusing to treat AIDS patient without
justifiable reasons (Annas 1988, p 847). To convert a moral/professional duty to
a legal one goes against the tradition of professional self-regulation, and in
common law countries courts are often reluctant to intervene in professional
matters pertaining to PPR because of objections from both HCPs and patients.1

Nonetheless, society has never accepted professional codes of ethics as nec-
essarily the final word about professional rights, duties and standards of care,
and ultimately the determination and interpretation of the appropriateness and
adequacy of the terms of the PPR are necessarily matters of law, not simply of
the medical profession. Legal sanction of breaching medical fidelity is therefore
necessary not only to enforce ethical codes and protect societal interest, but also
to remind HCPs of the society’s original purpose to create the profession and
what is expected of it. However, in a libertarian society where individualism and
autonomy are embraced as sacrosanct, a system of strict legal enforcement to
ensure professional fidelity can be expected to trigger strong opposition (Furrow
1983).

Even more importantly, one may justifiably implicate the ideologies of indi-
vidualism and autonomy as direct causes of the widespread ‘‘adulteration’’ of
professional fidelity in the West. For example, in the U.S., since AMA has
allowed its policies to be guided by professional autonomy, the original 1847
policy that explicitly required AMA doctors to treat patients during an epidemic
has been replaced, since 1957, by an implicit policy. Simultaneously, AMA has
explicitly legitimized, since 1912, the physician’s liberty to choose his/her own
patients:

1 Even though in these jurisdictions, whenever HCPs provide medical service for a patient
(especially when HCPs are directly reimbursed for their services), it can always be assumed that
a legally binding contractual relationship exists in which HCPs owe patients contractual duties
that are subject to judicial regulation.
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‘‘A physician shall, ... except in emergencies, be free to choose whom
to serve, with whom to associate and the environment in which to
provide medical services.’’ (AMA 1980)While it may be impossible to
demonstrate that the two policy changes were causally related, it is
very probable that they have acted synergistically to cause AMA
members in the last 100 years to take a progressively less committed
stand on their irrevocable pledge of professional fidelity, particularly
in an epidemic. The tension between the medical profession’s pledge
of fidelity to society (even after it has been downgraded to an implicit
promise) and individual members’ claim of autonomy to select pa-
tients has also created a potential conflict of interests between HCPs
and those needy patients who pose a health threat to others, pro-
viding HCPs with an excuse to refuse such ‘‘risk-patients.’’ This may
have caused an AMA official to publicly announce that:

‘‘We didn’t agree that a physician who diagnoses AIDS [sic] is
mandated to treat the patient. I don’t think it can be called discrim-
ination when it’s a matter of a guy laying his health and career on the
line.’’ (Annas 1988, p 847)It is our opinion that while a policy of
freedom of choice of patients can generally be supported because a
therapeutic relationship freely chosen by HCPs (and patients) will
likely produce better outcomes, such professional autonomy should
not be seen as absolute, especially when it is used to decline treating a
SARS or other similar ‘‘risk-patients.’’ This is so because professional
autonomy must be constrained by the even stronger obligation of
professional fidelity, which, as we shall soon see, is the central theme
of this paper.

Before we discuss how professional fidelity may limit professional autonomy
to refuse treatment of ‘‘risk-patients,’’ it is worth commenting that the incon-
sistency of the two AMA policies mentioned above raises a potentially impor-
tant issue about the relationship and interaction between ‘‘microethics’’ and
‘‘macroethics’’ in the medical profession.2 The two AMA policies of 1912 and
1957 cited above may be interpreted to mean that from a macroethical point of
view, the medical profession collectively owes an irrevocable and unconditional
duty of fidelity to all members of a community that have established the pro-
fession, whereas from a microethical perspective, individual HCPs may not al-
ways be held responsible to meet the needs of every citizen of the community.
This is true to a certain extent, since it is unrealistic to expect that the medical
profession’s collective commitment (macro) can always be fulfilled by particular
individual HCPs (micro). In an ordinary medical practice, HCP may legitimately
refuse patients for a variety of reasons without being accused of infidelity. Even
for ‘‘risk-patients’’ such as those affected by SARS, an individual HCP may
decline to provide medical service for at least two reasons: prior excessive
commitment and lack of relevant expertise. A HCP who is already overloaded
with many seriously ill patients hospitalized for conditions unrelated to SARS,
or a HCP with a 100% psychiatric practice for years and has not kept up with

2 The author is grateful to Prof. Bernard Dickens for raising this issue in a personal com-
munication after reviewing a draft of this paper.
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the knowledge and skills in other areas of medicine may legitimately decline to
treat SARS or other ‘‘risk-patients’’ without breaching medical fidelity because,
respectively, the HCP is either too tired or too incompetent to care for the SARS
patients. Under these circumstances, the HCP’s refusal is for the best interests of
the patients whom he/she declines to treat. The decision is not at all related to
the issue of fidelity, and patient’s trust for the medical profession is not com-
promised. But when a HCP refuses to treat a SARS patient in order to protect
his/her own or family’s health, the refusal is motivated by an actual conflict of
interests, and the HCP decides to put his/her own interests ahead of those of the
SARS patient. When a patient’s interest is not given primacy in a situation of
conflict, professional fidelity is breached and the profession’s integrity under-
mined.

We reach this conclusion on the basis that cases involving treatment for ‘‘risk-
patients’’ such as SARS are unique in that HCPs’ interests directly compete with
the interests of ‘‘risk-patients,’’ and the profession’s integrity at the macroethical
level is being tested precisely by the fidelity of individual HCPs at the micro-
ethical level. In such a situation, there is a direct interaction between the macro-
and microethical levels of professional commitment, in the sense that the col-
lective commitment of the profession impinges on the conduct of individual
HCPs to a much more significant degree when compared to ordinary clinical
encounters. In such a unique patient–doctor encounter, no meaningful distinc-
tion can be made between the macro- and microethics of the profession. Sig-
nificantly, this ‘fusion’ of the two levels of ethics is accomplished only by
subordinating individual right of autonomy (microethics) to the stronger col-
lective professional commitment of fidelity (macroethics). A similar situation
where the distinction between macro- and microcommitment is obliterated can
be found in the treatment of patients in emergencies, a subject we will return to
later. In such a context, Barry Furrow argues that an obligation to rescue is

‘‘grounded in the definition of health professionalism, the images and
promises projected by providers, and the concrete expectations cre-
ated...’’ (Furrow 1993)This line of reasoning for ‘‘emergency-pa-
tients’’ is quite similar to our analysis for patients with SARS or other
similar ‘‘risk-patients,’’ both categories of patients are desperate and
have no one else to turn to, and the definition of medical profes-
sionalism (macro) and the images of HCP (micro) provide them with
the moral grounds to expect HCPs to act in strict accordance with the
promised fidelity. Under these circumstances,

‘‘To renege is to abuse a confidence one [the HCP] was free to invite
or not, and which was intentionally invited.’’ (Capron 1986, p 737,
footnote 114)

To summarize, our assessment of professional fidelity supports the view that if
potential risks to HCPs or their families is the only reason for refusing to treat
certain ‘‘risk-patients’’ e.g., SARS patients, HCPs are not meeting the profes-
sional, moral and probably legal standards (see below) that are required of
them. HCPs cannot escape from the professional responsibility on the excuse
that if they become infected and disabled, they will not be able to care for other
patients to whom also they owe duties of fidelity. On this view, HCPs are
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refusing to treat SARS patients not in the interest of their own health, but in the
interest of other non-SARS patients under their care. The ethical dilemma then
becomes whether SARS patients should have treatment priority over non-SARS
patients. While a full analysis of this issue is beyond the scope of this paper,
suffice it to say that simple triage determination of the relative urgency of SARS
and non-SARS patients would favor assigning priority to the SARS patients.
Besides, other HCPs are probably quite willing to step in to provide necessary
treatments for the non-SARS patients in the absence of their regular doctors.
Most importantly, the scenario does not affect professional fidelity because if the
HCP unfortunately contracts SARS, his/her regular patients will surely miss his/
her good service, but it is unlikely that they will feel that their doctor has been
disloyal to them or their interests betrayed. This was certainly not the experience
in Hong Kong where several HCPs volunteered to treat SARS patients and fell
ill; they were seen as heroes and heroines rather than disloyal traitors. Even for
those patients who are narrowly fixated on their own interests will be able to
take comfort in the fact that their doctors can be trusted to make similar sac-
rifice for them when it comes to their turn to become sick. Trust in the HCP is
enhanced rather than diminished when HCPs show their fidelity in treating
‘‘risk-patients.’’ Some HCPs have also argued that before the SARS or similar
‘‘risk-patients’’ are accepted as their patients, no PPR exists, and to strangers no
professional obligations are due. If this argument can be sustained, then theo-
retically no HCP can ever be held obligated to treat SARS patients whose
treatment, in turn, can only be obtained on either a supererogatory or altruistic
basis from the HCP. This can only be seen as the most serious incidence of
discrimination against one particular kind of patients and should never be tol-
erated by a civilized society as it defeats the purpose for which the society
establishes the medical profession. The medical profession also meets its own
moral bankruptcy in such a circumstance because the profession cannot be
sustained when its collective commitment of fidelity can be undermined or
contradicted by its members engaging in acts of infidelity. Positively put, indi-
vidual HCPs can preserve the medical profession’s integrity at the macroethical
level only by fulfilling the duty of fidelity at the microethical level by treating
SARS or other similar ‘‘risk-patients.’’ However, to ensure that individual HCPs
will fulfill this obligation, legal mechanism must be available to ensure its
enforcement. As we will see below, in common law countries, relatively few legal
tools are available to meet this task. The law currently does not hold HCPs
liable for abandonment of not-yet-accepted patients except in emergencies, and
we recommend that the latter exception be extended to include ‘‘risk patients’’
such as AIDS, SARS and similarly affected patients. We next examine legal
models of PPR that may accommodate our recommendation.

1.2 Legal models of the PPR

In common law countries, whether a law court will sanction a HCP for breach of
fidelity depends, to a very large extent, on its understanding of PPR. Since most
contemporary bioethical models of PPR have focused on the normative evalu-
ation of patient autonomy rather than the assessment of professional fidelity in
an epidemic (Emanuel and Emanuel 1992; Veatch 1972), they are not particu-
larly helpful to law courts in adjudicating medical professional fidelity. Hence
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we turn to different legal models of PPR for a better description, namely con-
tract and fiduciary relationships (Frankel 1983, p 798).

A contractual relation is generally assumed as the starting point for PPR, in
the sense that the patient requests medical service from a HCP who agrees to
provide it.3 The contract model serves some useful legal functions in adjudi-
cating the more straightforward disputes between contracted parties in the PPR,
but for several reasons it is of very limited use. Firstly, since agents in a con-
tractual relation are often motivated by self-interest, a contractual relation is
potentially adversarial and applies best to arms-length dealings between com-
mercial buyers and sellers in which ‘‘caveat emptor’’ is the main tenet of
morality. This marketplace image bears little resemblance to patient–physician
encounters in which patients are often in desperate situations incapable of
looking after their own interests. Secondly, serious diseases and physical injuries
are unpredictable and contingent conditions, and to have a self-sacrificial spirit
on the part of the HCP is often necessary to promote patient interests. HCPs
may be required to provide services that exceed those written in a contract, and
they are not expected to behave like self-serving businesspersons working for a
contract that ‘‘reduces everything to tit-for-tat.’’ Such a contractual arrange-
ment produces a professional

‘‘too grudging, too calculating, too lacking in spontaneity, too
quickly exhausted to go the second mile with his patients along the
road of their distress.’’ (May 1975, p 34)In short, the contractual
model does not reflect the society’s original purpose to create the
medical profession, nor adequately describe what the PPR stands for
and what the society expects from it, and cannot adjudicate the more
nuanced disputes about rights and obligations arising from the
complex PPR in law courts.

By contrast, the fiduciary relationship (FR) is a legal model that comes closer
to describe the intimacies, complexities and subtleties of a PPR. In most com-
mon law jurisdictions except U.K., the PPR has been recognized as a FR by
medicine, ethics and law. The American College of Legal Medicine (1998, p 245)
states:

‘‘The relationship between patient and physician is one known to the
law as a ‘‘fiduciary relationship.’’ Beauchamp & Childress states:
‘‘The patient–physician relationship is a fiduciary relationship—that
is, founded on trust or confidence; and the physician is therefore
necessarily a trustee for the patient’s medical welfare.’’ (Beauchamp
and Childress 1994, p 430)However, differences exist regarding what
fiduciary obligations (FO) this designation entails. We next examine
the nature and functions of FR in the context of a PPR and argue that
the FR provides the best model to address issues related to profes-
sional fidelity in medical practice.

3 The most notable exception being that in the U.K. National Health Service, no contract is
assumed to exist between NHS doctors and the patients under their care.
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2 The nature of a FR and the PPR as a FR

In the West, law courts ultimately decide which relationship is a fiduciary one,
depending on the functions, purposes and obligations of a specific relationship,
and the roles different parties play in it. A relation may be described as fiduciary
for some purposes and not for others (Frankel 1983, pp 798–808; Hospital
Products Ltd vs. United States Surgical Corporation 1984, p 69). A universal
and comprehensive definition for FR is neither necessary nor possible, and
courts simply make the determination as they resolve individual disputes (Bar-
lett 1997, p 193–199; Finn 1989; McInerney vs. MacDonald 1992a; McInerney
vs. MacDonald 1992b, p 423). This explains why even though many law juris-
dictions recognize FR, few agree to the conditions under which one such rela-
tionship is actually constituted. However, certain attributes are highly suggestive
of the existence of a FR, and many of these can be found in a typical PPR.

2.1 An explicit intention to benefit one party exclusively in a FR

Most relationships exist for all parties’ mutual benefit, but FR is explicitly estab-
lished to benefit one party. In the paradigmatic FR of trustee–beneficiary, the law

‘‘characterizes one party’s purpose as being to act in the interests of
the other ... to the exclusion of his own several interests’’ (Finn 1989,
p 33).Frankel concurs that:

‘‘fiduciary relations are designed not to satisfy both parties’ needs, but
only those of the entrustor [beneficiary]. Thus, a fiduciary may enter
into a fiduciary relation without regard to his own needs’’ (Frankel
1983, p 801).As fiduciaries, trustees have a legal duty to act altruis-
tically, relinquish their own self-interests, and administer the trust
solely on behalf of and in the interests of the beneficiaries (Hodg-
kinson vs. Simms 1994b). This is entirely consistent with the moral
mandate of ‘‘effacement of self-interest’’ required of HCPs discussed
above, and HCPs are aware that the existence of the PPR and the
functions performed by HCPs are solely for the benefit of the patient,
even though HCPs may receive compensations for their services. This
resonates well with the AMA Principles of Medical Ethics:

‘‘The principal objective of the medical profession is to render service
to humanity...’’ (AMA 1957).The PPR is established on this purpose
and its continued existence is limited to this purpose.

2.2 The fiduciary’s position of power, ascendancy and susceptibility of abuse

In a FR, the fiduciary is delegated discretionary powers by the beneficiary in
order to facilitate services that benefit the beneficiary, e.g., agent-principal.
Judge Dickson states

‘‘...where by statute [or] agreement, ... one party has an obligation to
act for the benefit of another, and that obligation carries with it a
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discretionary power, the party thus empowered becomes a fiduciary.
Equity will then supervise the relationship by holding him to the
fiduciary’s strict standard of conduct’’ (Guerin vs. The Queen 1984 p
341).As discussed above, collectively, HCPs are delegated monopoly
powers by society in healthcare matters for the benefit of the society;
individual HCPs also acquire the controlling power of medical infor-
mation directly from patients who forego physical, mental and emo-
tional privacy to facilitate their tasks of diagnosing, caring and
treating patients, and ‘‘the profession holds this knowledge in trust for
the good of the sick’’ (Pellegrino 1987, p 1939). The powers that are
delegated to the HCP, both collectively and individually, are to be
used at the discretion of the HCP exclusively for the benefit of patients
and the society, and are subject to regulation by fiduciary standards.

The delegation and acquisition of powers in a FR imply that there will always
be an innate inequality in status between the parties as well as an asymmetry of
influence, knowledge and bargaining ability, with one in the position of ascen-
dance and the other dependency (Hodgkinson vs. Simms 1994a; Hodgkinson vs.
Simms 1994b, p 173–174). Such an imbalance inherently renders the fiduciary
susceptible to misusing the acquired power and position to promote his/her own
interests, or to undermine the interests of the beneficiary (Frankel 1983, p 804),
who is accordingly vulnerable to abuse by the fiduciary (Hospital Products Ltd
vs. United States Surgical Corporation 1984, p 152), and this attracts fiduciary
responsibility. Justice Dixon puts it thus:

‘‘[The fiduciary principle] applies whenever one party occupies or
assumes toward another a position naturally involving an ascendancy
or influence over that other, or a dependence or trust on his part. One
occupying such a position falls under a duty in which fiduciary
characteristics may be seen’’ (Johnson vs. Buttress 1936, p 134–135).

This is clearly applicable to the PPR in which

‘‘the physician’s technical superiority endows him or her with sig-
nificant power over the patient..., [and] creates an imbalance between
physician and patient...’’ (Capron 1986, p 734).Even in U.K. where
the application of the fiduciary principle to the PPR has been rare, the
House of Lords conceded that the doctor–patient relationship is
capable of being characterized as a fiduciary one and giving rise to a
presumption of undue influence (Barclays Bank vs. O’Brien 1993).
While the position of ascendancy and power may be an inevitable by-
product of superior medical skills and knowledge needed for quality
medical care, it also renders HCPs susceptible to abusive conducts
and this has become the driving force for the growth of fiduciary laws
to protect vulnerable patients in recent years. For the same reason,
legal scholars Brazier and Lobjoit argue that fiduciary laws should
function to redress the inequality of power between the parties and
protect the dependent partner. On their views, the fiduciary rela-
tionship is not intended to enable the fiduciary to dominate the
beneficiary; rather it should serve to enable the fiduciary to satisfy the
needs of the beneficiary (Brazier and Lobjoit 1999, p 195).
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2.3 The beneficiary’s confidence, trust, dependence, vulnerability and expecta-
tion

In a FR, one party’s position of power and ascendancy implies that the other
party must repose trust and confidence. The word ‘‘fiduciary’’ in its Latin origin
‘‘fidere’’ means ‘‘to trust’’, and according to P.D. Finn, this trust has a double
meaning referring (1) to the beneficiary’s confidence that the trustee’s rights,
powers and duties will be used primarily and solely for the promotion of the
beneficiary’s interests and not anyone else, and (2) to the beneficiary’s trust that
the purpose(s) of the relationship itself and of the parties in it exist for the benefit
of the beneficiary’s interests and no anyone else (Finn 1989, p 34, 38). In the
PPR, due to the medical profession’s power, position and monopoly of service,
patients are in a ‘‘default’’ position to repose trust and confidence in HCPs
(Pellegrino 1987, p 1939). The placing of trust in HCPs and vulnerability of
patients are simply inherent natures of the PPR. Justice McLachlin has argued
that since a PPR entails

‘‘the trust of a person with inferior power that another person who
has assumed superior power and responsibility will exercise that
power for his or her good and only for his or her good or in his or her
best interests...the most fundamental characteristic of the doctor–
patient relation is its fiduciary nature.’’As we will see below, this has
become the basis for her appeal to impose broad fiduciary obligations
of fidelity on HCPs to act in the best interests of the patient:

‘‘Recognizing the fiduciary nature of the doctor–patient relationship
provides the law with an analytic model by which physicians can be
held to the highest standard of dealing with their patients which the
trust accorded to them requires’’ (Norberg vs. Wynrib 1992, pp 486–
487).

Another implication for the dependent party reposing trust is its vulnerability
to exploitation and manipulation, and some believe that dependence and vul-
nerability are even more important than trust and loyalty as attributes of a FR
(McInerney vs. MacDonald 1992a, 1992b p 150, 424–427, respectively). To
protect the vulnerable party in a FR, the U.K. Law Commission has recom-
mended the following: (1) fiduciaries must avoid conflicts of interest, or indeed
even possible conflicts of interest, with the vulnerable party; (2) fiduciaries must
not profit from their position without prior disclosure to and authorization from
the vulnerable party; (3) the fiduciary owes a duty of undivided loyalty to the
vulnerable party; (4) the fiduciary owes a duty of confidentiality to the vulner-
able party (Barlett 1997, p 198). The distinguished Canadian Chief Justice C.J.
Bora Laskin captured the essence of the importance of confidence and trust in a
fiduciary relationship when he said it ‘‘betokens loyalty, good faith and avoid-
ance of a conflict of duty and self-interests’’ (Canadian Aero Service Ltd vs.
O’Malley 1973, p 382). In turn, the fiduciary will owe the beneficiary an absolute
duty of loyalty. In a PPR, a patient who has contracted a life-threatening
condition such as SARS is absolutely helpless to protect herself against the
disease and is therefore entirely dependent on and at the mercy of HCPs for help
and protection. J. Le Bel has compared the patient’s vulnerability in the PPR to
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that between ‘‘parent and his child’’ or ‘‘guardian and his ward’’ (Henderson vs.
Johnston 1956, p 799). Without implying to condone any form of paternalism,
this analogy underscores the vulnerability of patients as well as the importance
of the law to apply broad fiduciary standards to regulate HCP so that patients
will not easily fall prey to their misuses and abuses.

3 Fiduciary obligation of fidelity as morality and law

Once a FR is established, FO are due, and fidelity or loyalty is considered the
most fundamental moral obligation:

‘‘the beneficiary is entitled to the uncompromised loyalty and honest
services provided by its fiduciaries, and that any act compromising
that loyalty is, in and of itself, a harm to the principal’’ (Jones 1998,
p 151).This reaffirms the original purpose of a FR ‘‘to secure the
paramountcy of one side’s interests...,’’ and provides the moral basis
for the fiduciary ‘‘to use his position of influence in the interests of
no one but the man who is governed by his judgment, gives him his
dependence and entrusts him with his welfare’’ (Finn 1989, p 42;
Johnson vs. Buttress 1936, p 135). The FO of fidelity is a moral
requirement equipped with legal ‘‘teeth.’’ Sir Owen Dixon has de-
clared:

‘‘The law expects fiduciaries to be loyal to fiducies, to be scrupulously
honest with them and to act solely for their benefit’’ (Johnson vs.
Buttress 1939, p 183).Gaudron and McHugh JJ have summed it up
this way:

‘‘Duty and self-interest, like God and Mammon, make inconsistent
calls on the faithful. Equity solves the problem in a practical way by
insisting that fiduciaries give undivided loyalty to the persons whom
they serve’’ (Breen vs. Williams 1996, p 108).On this view, it is
ethically and legally impermissible for the fiduciary to be in a po-
sition where its interests are in conflict with those of the beneficiary.
As we have seen, HCPs in PPR are likewise bound by their pro-
fessional and moral obligation of fidelity to put their patients’
interests above all others, even their own. Divided roles, interests,
commitments or activities that compromise loyalty or create conflict
of interests between patients and HCPs are considered to be
unprofessional (Healey and Dowling 1991, p 989–1005). As such, we
seem to have a rather fortunate confluence of moral, professional
and legal principles to ensure HCPs’ fidelity. But reality tells a dif-
ferent story.

3.1 Legal enforcement of obligations of fidelity in medical practice

In actual practice, legal enforcement of fiduciary obligations with respect to
medical professional conducts has been very limited, prompting one to la-
ment: ‘‘In medicine there is a gap between the fiduciary ideal and practice’’
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(Rodwin 1995, p 247–48). One reason for this is because broad fiduciary
standards legally enforceable for other conventional fiduciaries are simply not
available for HCPs; another reason is because actions taken by HCPs that
may constitute breach of fiduciary are not well defined (Oberman 2000, p
489–490; Rodwin 1995, p 249–251). As a result, if a patient brings suit
against HCPs for breach of fiduciary duty, the patient must demonstrate
harm in tort law due either to lack of consent (battery) or substandard
medical care (negligence). Since medical infidelity/disloyalty may involve
many actions taken by HCPs that are not legally considered medical mal-
practice, ‘‘this leaves unremedied a host of abuses of physician author-
ity—abuses that should be classified as breaches of fiduciary duty’’ (Jones
1998, p 165; Oberman 2000, p 459).

Among common law countries, U.K. has shown the greatest resistance to
either consider the PPR as a FR or apply fiduciary standards to HCPs. In
Sidaway vs. Bethlem Royal Hospital Governors (1984), a patient was paralyzed
after a spinal cord surgery and claimed that the doctor never informed her of
such a risk. L.J. Dunn in the Court of Appeal unequivocally rejected any con-
cept of the PPR as a formal fiduciary relationship or any suggestion that the
obligation to inform a patient of surgical risks was derived from the doctor’s
fiduciary duty. He held that the equitable fiduciary principle is applicable only to
property or financial affairs:

‘‘[T]his [fiduciary] doctrine has been confined to cases involving the
disposition of property, and has never been applied to the nature
of the duty which lies on a doctor in the performance of his
professional duties. In any event, I do not find it helpful in con-
sidering the duty of the doctor to his patient to draw analogies,
which are in any case ill-founded from other branches of the law
which have developed in different circumstances and for different
reasons’’ (Sidaway vs. Bethlem Royal Hospital Governors 1984,
p 1029).

The reluctance of English courts to see HCPs as fiduciaries has not been
shared by other common law jurisdictions. It has been recognized, for example,
in the United States: Miller vs. Kennedy (1974), Nixdorf vs. Hicken (1980),
Cobbs vs. Grant (1972) and Moore vs. Regents of the University of California
(1990); in New Zealand: Smith vs. Auckland Hospital Board (1965); and in
Canada: McInerney vs. MacDonald (1992b) and Norberg vs. Wynrib (1992),
to name just a few. In these jurisdictions, fiduciary laws generally impose the
duty of loyalty on HCPs either as proscriptions or prescriptions or both.
Proscriptive laws exact loyalty from HCP either by (a) preventing HCPs from
exerting ‘‘undue influence’’ over their patients e.g., pressuring patients for their
consent or (b) preventing the patient’s trust from abuse e.g., breaching confi-
dence. On the other hand, prescriptive laws impose affirmative obligations on
HCPs to act in their patient’s best interests and with utmost good faith and
loyalty (Finn 1989, p 25; Jordan vs. Global Natural Resources Inc. 1983, p 67–
68). Two decisions of the Canadian Supreme Court in 1992: Norberg vs.
Wynrib and McInerney vs. MacDonald have shown the common law world
how fiduciary standards may be imposed on HCPs to regulate activities that
are beyond the reach of tort laws or contractual principles. In neither case was
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the patients’ property or financial interests implicated. In Norberg the action
was for abuse or exploitation by the doctor. In McInerney the action asserted
a right or entitlement by the patient against the doctor to access her medical
records. We will briefly review these two cases to illustrate the successful
application of fiduciary laws in cases involving PPR and breach of professional
fidelity.

The case of McInerney vs. MacDonald (1992b, b992)

In McInerney vs. MacDonald, the patient requested to see her medical records.
The doctor was prepared to release the record that she herself had prepared but
refused to release reports sent to her by other doctors. The patient brought an
action against the doctor demanding a copy of her entire file. There was no
action in tort, contract or based on a property interest since the records are the
doctor’s property. Writing for the Court, La Forest J. based his decision
unequivocally on the proposition that the relationship between the doctor and
patient was fiduciary in nature because of the ‘trust and confidence’ that the
patient placed in the doctor when she shared intimate details about her life in a
medical consultation. This in turn entailed the ‘‘[f]iduciary duty to provide ac-
cess to medical records... Information about oneself revealed to a doctor acting
in a professional capacity remains in a fundamental sense, one’s own. The
doctor’s position is one of trust and confidence. The information conveyed is
held in a fashion somewhat akin to a trust...The confiding of the information to
the physician for medical purposes gives rise to an expectation that the patient’s
interest in and control the information will continue’’ (McInerney vs. Mac-
Donald 1992b, p 424).

It is significant that Justice La Forest viewed the patient’s right of access as
‘prima facie the patient’s best interests’ and her right grew out of the doctor’s
duty to act with utmost good faith and loyalty as a fiduciary (McInerney vs.
MacDonald 1992a, b, p 416, 424 and p 150, respectively). The McInerney
decision was undoubtedly groundbreaking in that it took the fiduciary principle
out of the exclusive property domain to the realm of medical information dis-
closure, but it did not push the concept of the fiduciary principle far enough to
other broader aspects of the PPR dealt with in the mainstream of law. This was
accomplished in the decision of Norberg vs. Wynrib (1992).

The case of Norberg vs. Wynrib (1992)

Norberg was a young woman chronically addicted to the pain-killer Fiorinal.
After encountering increasing difficulties in obtaining the drug from different
medical practitioners, Dr. Wynrib, an elderly general practitioner proposed that
she grant him sexual favors in return for further prescriptions. Norberg com-
plied and received the drug from Dr. Wynrib in return for sexual services for
over 1 year. Norberg was eventually prosecuted for a criminal offense, and she
filed a claim against Dr. Wynrib for battery, negligence and breach of fiduciary
duty for engaging in sexual conduct with her and continuing to prescribe
Fiorinal.
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The case was decided by the Canadian Supreme Court with three of the judges
struggling to justify Norberg’s claim by classifying Dr. Wynrib’s conduct either
as battery or as a breach of his contractual or tortuous duty of care. MacLachlin
J. delivered an opinion entirely different from her colleagues that has come to be
regarded as the seminal judgment on the ‘‘doctor as fiduciary.’’ MacLachlin
explained why it was important for the law to recognize the doctor as fiduciary,
not merely in the case before her, but generally. To this judge, there is a power
imbalance inherent in the PPR which existing common law remedies are
hopelessly inadequate to their regulatory tasks. Only the principles applicable to
fiduciary relationships and their breach can ‘accommodate the wrong of a
physician abusing his or her position’ (Norberg vs. Wynrib 1992, p 150). She
also held that patients need the kind of protection from abuse and exploitation
that only the fiduciary approach can provide because it holds fiduciaries ‘strictly
accountable in a way the tort of negligence and contract have not’ (Norberg vs.
Wynrib 1992, p 150). In her view, Dr. Wynrib’s liability to Norberg flowed quite
simply from his breach of her trust, a breach that went much deeper than his
sexual demands and embraced his entire failure to honor the faith she placed in
him. She opined that the other judges’ struggle to give a remedy in tort or
contract was an effort in vain and concluded that applying fiduciary standards
was the only available option:

‘‘... indeed, without doing so the wrong done to the plaintiff can
neither be fully comprehended in law nor adequately compensated in
damages’’ (Norberg vs. Wynrib 1992, p 151).

MacLachlin J. went on to provide a comprehensive definition of the fiduciary
obligations for HCPs. To her, fiduciary duties are not confined to the exercise of
power which only affects the legal interests of the beneficiary e.g., confidenti-
ality, but extend to the beneficiary’s ‘‘vital nonlegal or practical interests’
(Norberg vs. Wynrib 1992, p 133), including ‘societal,’ ‘personal,’ ‘human’ and
ultimately ‘fundamental human and personal interests’ (Norberg vs. Wynrib
1992, p 135–150). The society has an abiding interest in ensuring that the power
entrusted to physicians, both collectively and individually, not be used in cor-
rupt ways to defeat the various and broad interests of the patient. Ian Kennedy
has summarized MacLachlin’s judgment thus:

‘‘Defining the doctor as a fiduciary and defining the fiduciary duty in
a comprehensive manner, MacLachlin appears to grant patients in
doctor–patient relationship the sort of legal protection long sought
after those who lament the present legal state of affairs. It is a
judgment forged from a knowledge of reality; it recognizes and takes
as a given the power imbalance between doctor and patient so often
denied by those with a stake in maintaining the status quo. Mac-
Lachlin J. by her judgment reminds doctors of their primary duty
that of loyalty to their patients. It is therefore a judgment which
asserts the primacy of patients, and that doctors are there to serve
their patients, as all professionals exist to serve their clients’’
(Kennedy 1996, p 134).
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4 Fiduciary fidelity and the abnegation of the right not
to treat

As the concept of ‘‘doctor as fiduciary’’ has been gradually accepted profes-
sionally, morally and legally,4 it remains for courts and legislatures to apply
fiduciary standards beyond issues such as confidentiality, information disclo-
sure, medical records or the blatant ‘Wynribian’ type of abuse and exploitation
to include other affirmative duties, e.g., treating SARS or other similar ‘‘risk-
patients.’’ We believe that the major stumbling block for this legal development
is still related to the pressures of the Western ideologies of individualism and
autonomy which support the claim that until a HCP agrees to accept a patient,
neither PPR nor FO exists. Encouragingly, we have detected a trend in the last
several decades for U.S. and Canadian law courts and legislatures to take the
affirmative duty of fiduciaries more seriously and to apply statutory or non-
statutory constraints on HCPs in the spirit of the fiduciary principle (if not
actually calling the doctors as fiduciaries), with the objective to enhance the
professional commitment of fidelity to needy patients. These include: (1)
restricting HCP to refuse patients; (2) imposing duties on HCP before a patient
is accepted; (3) requiring HCP to treat needy patients in an emergency or epi-
demic; (4) sanctioning patient refusal as abandonment of patient. We briefly
review these legal developments and assess their contributions in supporting the
fiduciary obligation of fidelity and the abnegation of the professional right to
refuse treating SARS and other ‘‘risk-patients.’’

4.1 Limiting HCP autonomy to choose patients

The first sign of a growing effort to curtail professional autonomy to select
patients appeared in 1960s when U.S. civil right laws were passed to prohibit
HCP and hospitals from refusing patients based on race, religion or ethnicity.
The Americans with Disabilities Act (ADA) passed in 1990 further extended the
prohibition to the disabled:

‘‘no qualified individual with a disability shall by reason of such a
disability be excluded from participating in or be denied the benefits
of the services, programs, or activities of a public entity’’ (American
College of Legal Medicine Textbook Committee 1998, p 68).Since
asymptomatic HIV-positive persons are considered disabled, and
refusing to treat them is punishable under ADA, arguably other
‘‘risk-patients’’ such as SARS patients should likewise be protected.
Recently, managed care organizations (MCOs) have also eliminated
freely and directly entered contracts between patients and HCPs,
since MCOs create the PPR by matching patients with HCPs, with

4 Some courts in the common law world have been slow in accepting the legal concept of
‘doctor as fiduciary’. For example, in Breen v. Williams, (1995–1996) 186 CLR 71 , the Aus-
tralian high court ruled that any positive duty of HCP should be limited ‘‘to exercise reasonable
skill and care in the giving of treatment and advice,’’ and concluded: ‘‘it is not possible to regard
the doctor–patient relationship as one in which the doctor is under a general duty ‘to act with
utmost good faith and loyalty’ to the patient.’’ (p 111) Similarly in U.K., see R v. Glamorgan
FHSA: Ex parte Martin (1995) 1 All ER.
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both groups forfeiting their respective rights to choose (Rodgers et al.
1988). When a MCO patient requests service from a HCPs of the
same MCO, the physician is legally bound to treat the patient as if
there is an ongoing and legally regulated PPR. These developments
suggest that professional autonomy to choose patients has been
increasingly circumscribed by the status of patients and other
changing political, social and economical developments, and
strengthen our claim that HCPs have no right to deny service to needy
‘‘risk-patients.’’

4.2 Obligating HCPs to unrelated third parties

Professional autonomy to choose patients has also been undermined by a line of
court cases that imposed duties on HCPs to third parties with whom they had
not formally established PPR. In Tarasoff vs. Regents of the University of
California, Poddar, a mental patient turned killer, murdered his girl friend
Tatiana. Poddar’s therapists did not warn Tatiana or her family, believing that
no duty was owed to them. In contrast, the California Supreme Court opined
that the failure to warn ‘‘... constituted a breach of the therapists’ duty to
exercise reasonable care to protect Tatiana...’’ and ruled that the special rela-
tions between patients and HCPs ‘‘support affirmative duties for the benefit of
third persons’’ (Tarasoff vs. Regents of the University of California 1976).
Another line of cases has held HCP liable for their failure to prevent the spread
of communicable diseases from their patients to unrelated third parties. In
DiMarco vs. Lynch Homes–Chester County (1990), the sexual partner of a
hepatitis patient sued the patient’s doctor for contracting hepatitis, and the
court held the doctor liable to a third person for harm resulting from his failure
to exercise reasonable care. Another line of cases involves HIV-positive patients
who continue to engage in unprotected sex with sexual partners ignorant of the
HIV status. HCPs are found to have both moral and legal obligations (in some
jurisdictions) to disclose the information to protect innocent third parties even at
risk of being sued by their own patients. In making these decisions, courts have
understood HCPs as playing a unique and socially irreplaceable fiduciary role
with a duty to protect third parties even when a PPR does not exist (Shephard
vs. Redford Community Hospital 1986, p 424).

4.3 HCP’ obligation to treat emergency patients

As noted above, by far the strongest support to impose ‘fiduciary’ obligations on
HCPs to treat ‘‘risk-patients’’ has come from the various statutes related to
emergency care. Since 1970s, 49 states and the District of Columbia in the U.S.
have passed Good Samaritan Laws that require citizens to provide assistance in
emergency situations, and HCPs are specifically released from malpractice
lawsuits for any harm due to substandard care provided in a suboptimal non-
medical environment. This in effect mandates HCPs to offer emergency care to
patients in need but not in a formal PPR. In 1999, U.S. Congress passed the
Emergency Medical Treatment and Active Labor Act (EMTALA), requiring
hospitals with emergency facilities to provide medical screening and treatments
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to all patients, including women in active labor, who present themselves to the
emergency room. This means as soon as the patient receives a screening
examination, a PPR come into existence and the HCP is required to provide all
necessary care until the patient can either be discharged or transferred. As some
put it: ‘‘the law is structured to trigger the physician–patient relationship...
(Richards and Rathbun 1999, pp 76–86, 192).’’ Similarly in U.K., a patient
enrolled in the National Health Service ‘‘in dire emergency can call on and count
on any GP practicing in the area to come to his aid’’ (Brazier 2003, p 160). In
short, in an emergency, professional obligation of fidelity outweighs professional
autonomy to treat patients voluntarily. The same argument ought to hold true
for the treatment of SARS or similar ‘‘risk-patients.’’

4.4 Sanction for refusing patient as abandonment

As laws continue to search for easier ways to establish a point of contact be-
tween HCPs and distressed patients, abandonment laws have also been passed,
making it difficult for HCPs to exit from a PPR once it is formed. HCPs who
withdraw from PPR unilaterally without replacement or sufficient notice are
liable for abandonment. Withdrawal of service is even more complex in an
emergency situation since the patient has a ‘‘critical need’’ for medical care. In
Urrutia vs. Patino (1927), the court stated: ‘‘a physician is never justified in
withdrawing from a case that he has once undertaken at a critical stage when his
replacement cannot be supplied.’’ Some legal scholars maintain that where a
patient would be left helpless, there is a legal duty of ‘‘necessary rescue’’, and
HCPs may be justifiably ‘‘conscripted’’ to rescue (Furrow 1993, p 44). Refusals
to provide service by HCPs are also common when patients fail to pay medical
bills, but case laws have consistently declared that a patient’s inability to pay is
not an acceptable justification for unilateral termination of PPR when the pa-
tient still needs medical attendance. In sum, courts are increasingly more willing
to apply fiduciary standards to curtail professional autonomy regarding service
provision, giving a strong signal to HCPs that they have a primary professional
obligation of fidelity to those who need medical service in the society.

5 Conclusion

In this paper, I have argued that membership in the medical profession imposes
on HCPs the moral obligation to serve patients’ best interest even at the expense
of their own, i.e., the duty of fidelity. This is medical professionalism. The
ascendant position, privileges and monopoly enjoyed by the medical profession,
and the corresponding dependence, expectation and trust of the sick reinforce
this moral obligation as part of professional ethics. I have further shown that in
some common law countries, more and more law courts are willing to describe
PPR as a fiduciary relationship and impose both proscriptive and prescriptive
laws for its regulation. Hence, professional, moral and legal standards affirm
medical profession’s pledge of fidelity to the society. I have also pointed out that
even though HCPs enjoy considerable autonomy in their routine medical
practices, including accepting/declining patients, where there is a conflict of
interests between HCPs and patients, as when a doctor is confronted by a
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contagious SARS or similar ‘‘risk-patient,’’ I posit that the microethics of HCP
autonomy must be subordinated to the macroethics of fidelity in order to pre-
serve the integrity of the medical profession and the goal of medicine as a social
institution. HCPs will be more true to their profession if they can always be
mindful of what Hans Jonas’ has said of medical fidelity: ‘‘In the course of
treatment, the physician is obligated to the patient and to no one else. He is not
the agent of society nor of the interest of medical science, the patient’s family,
the patient’s cosufferers, or future sufferers from the same disease. The patient
alone counts when he is under the physician’s care... [H]e is bound not to let any
other interests interfere with that of the patient in being cured....We may speak
of a sacred trust; strictly by its terms, the doctor is, as it were, alone with his
patient and God’’ (Jonas 1969 p 239).
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