Chapter 8 ®
Foreign Investment, Investment Treaties e
and Corruption in China and Hong Kong
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Abstract This chapter focuses on the interaction of domestic regulation of corrup-
tion in China and Hong Kong and the increasing number of international arbitra-
tion cases brought by and against China. In conjunction with the enormous growth
in foreign investment in China since it opened up at the end of the 1970s, China
has developed a comprehensive network of international investment agreements
(ITAs). Hong Kong is also a party to about 30 ITAs in its own name. Government and
business corruption and bribery have been a problem in both jurisdictions. China and
Hong Kong have taken active steps to criminalize, and to investigate and prosecute,
corruption and to participate in major international initiatives relating to corruption.
While corruption has, so far, made a limited appearance in the small number of
investor—state dispute settlement (ISDS) cases brought by investors against China
and cases brought against other states by Chinese and Hong Kong investors, based
on existing material, a number of tentative conclusions and recommendations can
be made. China should move towards a higher level of transparency, both in relation
to ISDS cases and to its domestic criminal law system; both China and Hong Kong
should play a more active role in prosecuting bribery by enterprises outside China,
including by joining the OECD Convention on Combating Bribery of Foreign Offi-
cials; and, finally, China should consider including provisions relating to corruption
in its future IIAs in order to demonstrate its commitment to the international war on
corruption in business.
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8.1 Introduction

Since the People’s Republic of China (China) opened up to investment in 1979,
foreign direct investment (FDI) into mainland China has rapidly increased. In 2020
and 2021, China was the second largest recipient of FDI in the world (after the United
States), followed by the Hong Kong Special Administrative Region (Hong Kong) in
third place.' China’s outbound investment has also increased over the last 20 years.
In 2020, China was the second-largest investor in the world, dropping to fourth place
in 2021. Hong Kong was the seventh largest in 2021, falling from fourth in 2020.
Hong Kong is the host of many major companies and is the beneficiary of—and
intermediary for—Chinese investment, both outbound and inbound.?

China has a comprehensive network of international investment agreements
(ITAs), comprised of bilateral investment treaties (BITs), investment chapters incor-
porated in free trade agreements (FTAs) and other bilateral and multilateral agree-
ments. Hong Kong has signed about 30 IIAs in its own name. The number of investor—
state dispute settlement (ISDS) cases against China, however, is surprisingly few,
while no cases at all have been brought against Hong Kong. In contrast, Chinese and
Hong Kong investors are becoming increasingly active in initiating ISDS.

Government and business corruption has been a problem in both jurisdictions. In
the case of Hong Kong, since its establishment in 1974 the Independent Commission
Against Corruption (ICAC) has been the centre and the symbol of the determination
of the Hong Kong government to fight corruption in the public sector.> China is a party
to major international initiatives relating to corruption, and has, at a central level,
established a complex and detailed legislative and administrative regime involving
both government and the Chinese Communist Party (CCP) for the purpose of fighting
corruption in central and local governments, CCP entities and businesses. Reports
suggest, however, that fighting corruption in the Chinese civil service is an ongoing
battle, even at the highest levels.

This chapter provides an overview of foreign investment in China and Hong Kong;
looks at the regulation of corruption and bribery; discusses China and Hong Kong’s
ITAs; looks at ISDS cases in China and Hong Kong; and concludes with observations
and recommendations.

8.2 Foreign Investment in China and Hong Kong

8.2.1 Introduction: China

In 1978, in the aftermath of the Cultural Revolution, Deng Xiaoping moved away
from the anti-foreign and closed door policies of his predecessors and introduced
initiatives to attract foreign capital and foreign expertise through the initiation of the
so-called Open Door policy.* China has gradually liberalized its economic controls
and its approach to foreign investment in several carefully calibrated stages, as well
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as building a legal and judicial system to support the opening up of the economy
and the growth of the private sector. China is now the recipient of the second largest
amount of FDI globally.’

The most significant factor in the rise of China and the growth of its economy
was China’s accession to the World Trade Organization (WTO) in 2001.% Although
the WTO focuses on trade, rather than investment, as a latecomer to the WTO,
China was obliged to negotiate the terms of its admission with major trading states
such as the United States (US).” As a result of this, China made some significant
concessions regarding the liberalization of FDI in the country, which were reflected in
its 2002 Foreign Investment Catalogue.® This combination of China’s opening up to
investment and its improved international trading conditions was very advantageous
to China. Its GDP grew from USD191.15 billion in 1980 to USD1.22 trillion in
2000. By 2010 it had reached USD6.09 trillion and in 2021 was USD17.73 trillion.
FDI—both inbound and outbound—also grew significantly.

China’s success in terms of international trade and FDI is not, however, free from
controversy. The highly controlled way in which China has opened up its economy
and the continuing role of the government and the CCP in all levels of the economy has
been the subject of constant criticism, particularly from developed country investors.’
Although China has benefitted enormously from the global trading system, it has also
been the respondent in 49 cases in the WTO, as well as bringing 23 cases of its own
and appearing as a third party in 195 cases.!® Hong Kong has been a complainant in
two cases and a third party in 22 cases.'!

From the beginning of the twenty-first century, with the advent of the ‘going
global’ policy,'? the Chinese government has encouraged Chinese enterprises to
make investments outside the country. China’s very extensive investments overseas
are focused in the areas of energy and mineral resources, although there is also
significant investment in logistics, real estate and transport.'* The fact that China is
both a major recipient and a major contributor of FDI worldwide is highly relevant to
the development and content of its network of IIAs and the engagement of both the
Chinese government and Chinese enterprises in an increasing number of investment
disputes.

8.2.2 The Legal Regime Relating to Investment

FDI in China was heavily regulated from the outset. The original legal regime
subjected the establishment of a foreign investment enterprise in China to numerous
government approvals and licences relating to the project and the project documents,
and the registration of the investment enterprise and on-going operations. The pres-
ence of a foreign company in China, other than through a Chinese foreign investment
entity (FIE), was limited to the establishment of a representative office or, in rare
instances (such as operations run through a non-legal person joint venture in the oil
or gas sector), through registration of the company itself. The scope of the business
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of an FIE was narrowly drafted and limited to the activities for which the investors
set up the company. Any change required a further government approval.'*

In 2015 the government introduced the ‘market access negative list’ system.
Pursuant to these reforms, the requirement for approval to be obtained for the estab-
lishment of all FDI was abolished. Under the new system, with some exceptions,
investments can be made by way of registration.'> Approvals are still, however,
required for an investment in an industry set out on a negative list issued annually by
the government. The negative list also sets out the sectors in which foreign invest-
ment is prohibited. Once established, FIEs—at least in theory—operate on the same
terms (national treatment) as domestic Chinese investors. Requirements for operating
permits or approvals apply to domestic and FIEs equally. In 2020, the Foreign Invest-
ment Law (FIL)'® and its ancillary legislation came into effect and the 1979 Law on
Chinese-Foreign Equity Joint Ventures, 1988 Law on Chinese-Foreign Contractual
Joint Ventures and the 1986 Law on Foreign-Capital Enterprises were repealed, with
a five-year grandfathering period for the existing FIEs to bring themselves into line
with the new law.!”

The Chinese government has reiterated its ongoing support for FDI through the
issue of more liberalized negative lists and encouraged lists for foreign investment.'8
Despite the substantial amount of FDI in China, however, the slowdown in the
Chinese economy in 2022,' the tightening of CCP controls over the economy and
business under President Xi Jinping, a much stronger emphasis on national security
as part of Chinese policy and cooler relations between China and the US and other
developed countries,?’ have caused investors to be concerned about operations in
China and the potential increased risk of disputes. Foreign government concerns
have also been raised by China’s outbound investment policies.

8.2.3 China’s Outbound Investment: Regulation

The Chinese government initially limited and controlled outbound FDI (OFDI).
Although the registration of OFDI is still required, criteria for government approvals
have been considerably relaxed over the years.?! OFDI by state-owned enterprises
(SOEs) is subject to at least two layers of regulation prior to registration,?* but is still
encouraged. The government and the CCP favour OFDI which supports China’s
aspirations of increasing both its international influence and its economic secu-
rity.>? China’s relatively aggressive approach to the acquisition of energy and mineral
resources and, particularly, the acquisition of companies with advanced technology,
has, however, received a less than positive approach from the developed world. The
US, Australia, Canada, Germany, the UK and others have introduced legislative and
regulatory responses aimed at preventing acquisitions by foreign companies which
are seen as presenting a danger to domestic national security interests.”* With more
investment in both directions comes the prospect of more investment disputes. It is
therefore no surprise that China and Chinese-owned companies have become much
more active in the ISDS space in recent years.
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8.2.4 Hong Kong

As well as hosting a significant number of major corporations and businesses, Hong
Kong has had a major role as an intermediary for Chinese trade, first while it was
a British colony, and, since 1997, as a Special Administrative Region of China. It
continues to play a major role as an intermediary destination for Chinese inbound
and outbound investment, as well as so-called ‘round robin’ investment, where funds
flow out of, and then back into, China.?

Hong Kong has always been open to foreign investment and investors. The Stock
Exchange of Hong Kong is an important capital-raising venue, including for Chinese
companies and foreign-owned Chinese businesses. Major Hong Kong companies are
investors in China and other countries. Hong Kong’s role as an intermediary desti-
nation is assisted by its tax regime, which allows for the flow-through of dividends
from subsidiary to offshore investors, its historically well-regarded legal system and
the reputation of its judiciary. However, foreign confidence has been shaken to some
extent by direct Chinese intervention in Hong Kong in 2020 through the passage of
the Hong Kong National Security Law.?

8.3 Governance and Corruption: The Regulation
of Corruption and Bribery in China and Hong Kong

8.3.1 China’s International Rankings

Despite its deep integration into the world economy, China is still viewed interna-
tionally as falling short in curbing corruption. Since 1995, China has consistently
scored below 50 in the Transparency International Corruption Perception Index,
which annually measures 180 jurisdictions across the world by their perceived levels
of public sector corruption on a scale from O (highly corrupt) to 100 (very clean).
Despite slight improvements, in 2023, China still had a score of 42 and a ranking
of 76th, indicating that corruption is still considered to be a serious problem in the
Chinese public sector.?” China’s global ranking in the WJP Rule of Law Index in 2023
was particularly poor (97 out of 142), although there were some positive indications
in relation to absence of corruption (57 out of 142).%8

8.3.2 International Participation

China has ratified UN anti-corruption conventions including the United Nations
Convention against Transnational Organized Crime (UNTOC) (2000), in which state
parties committed themselves to criminalize corruption in their national laws,” and
the UN Convention against Corruption (UNCAC) (2003), which obliges parties to
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establish criminal and other offences in domestic law to cover a wide range of acts
of corruption.’”

China is not a party to the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions,’! pursuant to which states
criminalize and prosecute bribery by their own nationals and companies over-
seas. However, China has engaged with the OECD Working Group on Bribery
as an observer.>> China also participates in the International Association of Anti-
Corruption Authorities (IAACA),*® the Asian Development Bank (ADB) and the
OECD-jointly led Anti-Corruption Initiative for Asia—Pacific, and has endorsed the
Anti-Corruption Action Plan for Asia—Pacific in 2001.3* This non-legally binding
instrument also requires participants to ensure the existence and effective enforce-
ment of legislation combatting corruption. In conjunction with China’s ‘Beijing
Initiative for a Clean Silk Road’,* which aims, among other things, to combat corrup-
tion on the Belt and Road, China has signed a memorandum of understanding on
cooperation in combatting corruption with the UN.3¢

8.3.3 Domestic Legislation Combatting Bribery

China has adopted an extensive range of legislative measures to deal with corruption
and bribery. These are directed at both bribery of government officials and corruption
in the corporate sector. Bribery and corruption are dealt with primarily as criminal
offences, although minor cases may also be handled administratively.

Criminal offences capture a wide range of acts of commercial and official bribery,
focused on the bribery of—and bribe-taking by—state functionaries,>’ non-state
functionaries and people who can leverage the influence of state functionaries, as
well as bribery of foreign public officials and international public organization offi-
cials.® These offences are found primarily in the 1997 Criminal Law. Penalties
are severe for both bribers and bribees. Bribery of or by employees of SOEs and
commercial enterprises (commercial bribery) is also a criminal offence (Articles
163 and 164). Amendment XII to the Criminal Law, which came into effect on 1
March 2024, further extends the scope of corruption offences, particularly in the
private sector. In 2011, the crime of bribery of foreign public officials and offi-
cials of international public organization officials for improper commercial interests
was included in Article 164.%° This amendment, although limited in scope, poten-
tially applies to acts by Chinese persons or entities (including foreign owned entities
established under Chinese law) outside China.*

China’s 1993 Anti-Unfair Competition Law, as amended, prohibits both paying
and accepting bribes in trade in goods or in order to obtain trade secrets (Articles 7 and
9). Other laws also penalize commercial bribery, including the Company Law,*! the
Foreign Trade Law,** the Drug Administration Law,*} and the Construction Law.**
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8.3.4 The CCP Anti-corruption Campaign

President Xi Jinping launched a sweeping anti-corruption campaign immediately
after he became General Secretary of the CCP and President of China in 2012. This
nationwide campaign was focussed on corruption within the CCP cadre system,
particularly the high-level ranks, and has been implemented based on more than
50 newly issued CCP anti-corruption and internal control regulations. Under the
CCP Central Commission for Discipline Inspection (CCDI) and the State Super-
vision Commission (now effectively integrated and referred to collectively as the
‘Supervision Commission’), the campaign has been carried out with considerable
vigour.

As part of its programme of tightening control over the overseas activities of SOEs
and the ongoing anti-corruption campaign, China has also intensified its inspections
of SOEs with a particular focus on corruption risks in their overseas operations. Since
2013, the Supervision Commission has conducted over 20 inspection tours of central
SOEs.* Numerous large SOEs, including PetroChina and CNOOC, were found to
be exercising lax control over offshore subsidiaries, which posed a risk of overseas
corruption.*®

8.3.5 Enforcement in China

The Supervision Commission (and the CCDI) took over investigation of corruption
from the Supreme People’s Procuratorate (SPP) and its associated bodies in 2018.%
According to the reports of the SPP and the Supreme People’s Court (SPC) in 2023, in
the period 2018 to 2022, 119,000 cases of corruption, bribery and other duty-related
crimes, involving 139,000 people, were concluded; 104 former officials at or above
the provincial or ministerial level were prosecuted.*® These cases include investi-
gations and punishments of officials of the CCP, government organs, the People’s
Liberation Army and senior SOE executives. Senior officials are thus not immune to
anti-corruption campaigns, although it is believed by various sources that political
considerations play an important role in some of the investigations and prosecu-
tions.** Corruption also affects the courts. Recent cases include the conviction of
former justice minister Fu Zhenghua for corruption® and of former SPC judges
Meng Xiang and Shen Deyong, for bribery,”! while there are ongoing investigations
into the legal and judicial system.>?

There were 571 bribery criminal decisions published on the SPC’s website, China
Judgments Online>® from 2007 to 2022, the majority of which date from after
2012 when the far-reaching anti-corruption campaign was launched. Cases involving
foreign investment or even foreigners involved in bribery appear to be either rare or
not published.

Bribery in China involving foreigners and foreign companies does, however,
certainly occur. The US Securities and Exchange Commission (SEC), one of the
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enforcement agencies of the US Foreign Corrupt Practices Act of 1977,°* has pursued
37 foreign corruption cases where companies issuing stock in the US allegedly bribed
Chinese government officials and employees of SOEs to facilitate operations in
China.> It appears that the Chinese government has not pursued most of these cases.

China has, however, pursued legal action against foreigners and foreign investors
in a number of well-publicized cases resulting in show trials. A particularly well-
publicized case was the Rio Tinto case’® where, in 2010, the Shanghai Intermediate
People’s court sentenced four executives of Anglo-Australian mining company Rio
Tinto, including one Australian citizen, to lengthy prison terms for accepting bribes
from Chinese companies and stealing commercial secrets. The criminal charges
were filed almost immediately after Rio Tinto withdrew from a proposed acquisi-
tion deal with Chinalco, a state-owned Chinese aluminium producer, and after the
collapse of the annual iron ore price negotiations between Chinese buyers and foreign
sellers.’” A justification for the lengthy sentences was in fact the ‘enormous economic
losses to relevant iron and steel enterprises of China’,’® resulting from the termina-
tion of the iron ore price negotiations. In 2014 the Changsha Intermediate People’s
Court convicted the Chinese subsidiary of UK pharmaceuticals corporation Glaxo-
SmithKline and several executives of bribing doctors in Chinese public hospitals.>’
According to Chinese authorities, the case should serve as a “‘wake-up call’ to foreign
investors that Chinese laws apply to all companies operating in China equally, which
is fundamental for a fair investment environment.*

While Amendment VIII to the Criminal Law raised hopes that China would begin
to crack down on overseas bribery, there had until late 2023 been no published deci-
sions on the crime of bribery of foreign public officials and international public
organization officials since the creation of the offence. A recently published inter-
mediate court decision applying this provision, however, hints at change.®' Bribery
by Chinese investors in foreign countries is reportedly not uncommon. By the end of
2022, the World Bank had blacklisted 172 Chinese companies for corruption, fraud,
collusion and coercion, banning them from participating in World Bank-financed
contracts for a certain period.®> Although China has not previously actively pursued
convictions for overseas bribery, SOEs and their executives, as well as CCP members,
who are overseas may be subject to investigation as a result of the ongoing CCP anti-
corruption campaign (Sect. 8.3.4). The success of the Beijing Initiative for a Clean
Silk Road’s commitment to more transparency and a bolstering of anti-corruption
activities remains unclear.%

An overall issue in relation to corruption investigations and court cases is that
publicly available information on the scope and nature of investigations is very
limited.** When an investigation results in a determination that the person should be
prosecuted, the case is handed over to the SPP for prosecution, as a result of which
the person under investigation pleads guilty or is almost invariably convicted after
a short trial.%> Details on the charges and the evidence are kept secret. This lack of
transparency is aggravated both by the lack of checks and balances in the Supervision
Law on the power of the Supervision Commission and the fact that both the CCDI
and the Supervision Commission (pursuant to the Supervision Law 2018, Article 2)
are regulated by internal Party rules rather than law.
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8.3.6 Summary: China

China has set up a domestic system criminalizing and punishing corruption and
the acceptance of bribes by government officials, CCP members and others. The
number of investigations and prosecutions continues to be high, which suggests
both that investigation and enforcement are ongoing and that long-term success in
combatting corruption continues to be evasive. Based on publicly available data
and cross-searching on China Judgements Online, however, it appears that CCP
anti-corruption cases have, on the whole, not resulted in substantial numbers of
investigations into and accusations against non-official bribers, including foreign
investors.

In addition, political elements to some prosecutions of high-level officials, as
well as what appear to be politically motivated detentions of foreigners (such as
the two Canadians arrested and held during the detention of Huawei executive Meng
Wanzhou in Canada),?® raise serious concerns about the neutrality and independence
of the Chinese justice system in sensitive and political cases.

8.3.7 Hong Kong

Hong Kong has a generally good reputation internationally regarding the regulation
and prosecution of corruption and bribery. It was ranked 14th in the 2023 Corruption
Perceptions Index issued by Transparency International®” and 9th out of 142 in the
‘free of corruption’ ranking in the WJP Rule of Law Index 2023 (and 23rd overall).®
Hong Kong is subject to UNCAC through China’s accession.®’

Hong Kong’s reputation is largely based on ICAC and the legislation which
supports it. ICAC was established by the Independent Commission Against Corrup-
tion Ordinance (ICAC Ordinance)’® in 1974 in response to widespread corruption
within the Hong Kong civil service (particularly the police) and has extensive powers
to investigate and cause the prosecution of public sector corruption in Hong Kong.”!
The ICAC Commissioner has a broad general duty under s12 of the ICAC Ordi-
nance to investigate corrupt practices and prevent corruption. It is also responsible
for investigating breaches under the Prevention of Bribery Ordinance (Cap 201),
which covers bribery of Hong Kong public servants, and in connection with public
tenders and auctions, and also deals with corrupt agency transactions in business.”?

The Ordinance is territorial in scope, and does not refer specifically to foreign
officials, although they may potentially breach the Ordinance while taking a bribe in
Hong Kong as an agent for their employer.”® Transparency International has in fact
commented critically on Hong Kong’s lack of laws (and enforcement) in relation to
bribery of foreign officials.”*
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ICAC is a member of a number of regional and international groups
dealing with corruption, including IAACA, Asia—Pacific Economic Cooperation—
Anti-Corruption and Transparency Experts’ Working Group, ADB/OECD Anti-
Corruption Initiative for Asia—Pacific and the Economic Crime Agencies Network.”>

8.4 International Treaties and Arbitration: China
and Hong Kong in the International Sphere

8.4.1 China: Introduction to Treaties; China
in the International Sphere

Since 1982, when China signed its first BIT with Sweden, it has been active in
negotiating and signing BITs with both developed and developing states.”® As of
February 2024, China had signed 124 BITs, of which 107 were in force.”” It signed a
succession of treaties throughout the 1980s, 1990s and the first decade of the twenty-
first century, by which time several early treaties were up for renegotiation. China
became a party to the ICSID Convention in 19937% and is a party to the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York Convention).”

More recently, China has moved towards negotiating bilateral and regional FTAs,
many of which include chapters on investment. In many cases, the existing BIT has
remained in force, which means that there may be several layers of commitments
relating to investments. At the time of writing, China has signed 29 treaties with
investment provisions, of which 24 are in force. The majority of these are bilateral
agreernents.80

In addition to China’s IIAs, it has become increasingly active in the international
sphere, including through its participation in the UNCITRAL discussions on reform
of the ISDS system.?' China did not raise the question of corruption in its substan-
tive submission in 2019, but did support higher standards regarding the conduct of
arbitrators.3? In addition, when China was the Chair of the G20 in 2016, the G20
Guiding Principles for Global Investment Policymaking were issued, which, among
other things, supported the promotion of responsible business conduct and corporate
governance (Article 8).%3

Several Chinese arbitration institutions have issued rules on International Invest-
ment Arbitration.?* Although it seems unlikely that foreign sovereign states would be
enthusiastic about submitting investor—state disputes conducted under the auspices
of a Chinese arbitral institution, as opposed to a truly international one, submission
may be required as part of transactions involving Chinese companies. An example
is found in a loan agreement between Kenya and the China Export Import Bank
in 2014.%5 A new Foreign State Immunity Law also came into effect on 1 January
2024. This law adopts a restricted theory of immunity in relation to sovereign states
and their entities when they are sued in China.’¢
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8.4.2 Hong Kong: Introduction to Treaties

Hong Kong became a party to several BITs and trade agreements when it was a British
colony, and has entered into several agreements in its own name (starting with a BIT
with the UK in 1998)%7 since it became a Special Administrative Region of China. It
currently has 20 effective BITs with a range of mainly developed countries, as well
as with South Korea, Mexico and several Middle Eastern states.® In addition, it has
entered into nine agreements with investment provisions (including agreements with
China and Macao).®

Hong Kong nationals may also be able to bring claims against host states by
utilizing investor protections in China’s BITs. The first claim brought by a Chinese
investor, for example, was the case of Tza Yap Shum v. Peru,”® brought against Peru
by a Hong Kong resident (and Chinese national) under the China—Peru BIT. PCCW,
a subsidiary of a Hong Kong telecoms company, has recently brought a case against
Saudi Arabia under the China—Saudi Arabia BIT.”!

The structure and content of Hong Kong’s treaties vary considerably, depending
on the other party. For example, Hong Kong’s recent BIT with Mexico (2020)°*
includes provisions on environment, health and other regulatory objectives, as well
as corporate responsibility. The 2019 Investment Agreement between Australia and
Hong Kong (replacing the 1993 BIT in the aftermath of the Philip Morris case)’?
includes provisions making clear that an investor—state arbitration cannot be brought
regarding Australia’s legislation on tobacco products,’* as well as similar provisions
to the Mexico BIT.”?

Hong Kong is a party to both the ICSID Convention and the New York
Convention.”® The Hong Kong International Arbitration Centre (HKIAC) hears a
large number of international arbitrations, and two investor—state arbitrations were
submitted to the HKIAC in 2018.%7 Of these, one was brought under the Korea—US
FTA and details of the other are unknown.”®

8.4.3 Discussion: Treaty Content

China’s approach to treaties has been, as one would expect, closely tied to its aims in
relation to FDI. China’s much-analysed treaties are as a result generally divided into
several generations, each with different features.”” The earlier treaties were gener-
ally very limited in content. In particular, they did not provide for pre-establishment
national treatment, contained only a short list of investor protections (generally
relating to direct expropriation and most favoured nation treatment) and allowed
ISDS only in connection with disputes relating to the quantum of investment. The
severely limited scope of these older treaties resulted in the failure of the AsiaPhos
case against China in 2023 (Sect. 11.5.1) and have also proved problematic for the
ever-increasing number of Chinese investors attempting to rely on the treaties.'%
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However, China’s later treaties in the last 20 years have provided investors of
both (or all) states involved with greater protections.'?! For example, Chap. 10 of the
Regional Comprehensive Economic Partnership (RCEP) (although RCEP does not
include an ISDS provision) contains a broad definition of investment (including
a requirement that a covered investment ‘where applicable’ be admitted subject
to host Party laws);'%? includes ‘establishment’ and ‘acquisition’ in the National
Treatment (Article 10.3) and most-favoured nation provisions (Article 10.4); 103 refers
to ‘customary international law’ in relation to the treatment of investment provision
(Article 10.5); provides for a negative list in relation to Non-Conforming Measures
(Article 10.6); and includes indirect expropriation in the definition of expropriation
(Article 10.13 and Annex 10B).

8.4.4 Treaty Content on Corruption

China’s treaties have tended to follow the traditional BIT model, which focuses on
investment protection and does not include provisions dealing with human rights,
environmental conditions, health and other social issues.'%* Recent treaties, however,
are more likely to include provisions relating to the right of host countries to protect
public health and the environment.!% The inclusion in IIAs of provisions relating
specifically to corruption is generally a relatively recent phenomenon, and builds
on the gradual move towards the inclusion of references in IIAs acknowledging the
importance of environmental, health, corporate governance and social welfare.'% It
appears that the RCEP, which was signed in 2020, is the only treaty to which China is
a party which contains a provision which specifically covers corruption. Article 17.19
requires each party to take appropriate measures to prevent and combat corruption
in relation to matters covered by the RCEP, in accordance with its own laws and
regulations. The Article is, however, excluded from the dispute settlement chapter.
(The RCEP, unusually, also contains a provision in the Denial of Benefits clause in
the Investment Chapter (Article 10.14.7) which allows a party to deny the benefits of
the RCEP where an investor has made an investment in breach of the host state’s laws
or regulations which implement the Financial Task Force (FATF) Recommendations.
In the investment context, these relate mainly to the confiscation of the proceeds of
money-laundering and crime.)'?’

In contrast, the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP), a multilateral FTA signed by 11 countries around the Pacific
Rim, contains a complete chapter on transparency and anti-corruption. Chapter 26
imposes obligations on member states in relation to both legislation on corrup-
tion and enforcement. In September 2021, China formally applied to accede to
the CPTPP.'*® These purportedly comprehensive CPTPP anti-corruption provisions,
however, will not necessarily compel China to switch to a more rigorous approach to
foreign-investment-related corruption: the CPTPP does not impose anti-corruption
obligations that are materially stricter than the existing obligations of China under
other international legal instruments on corruption, particularly UNCAC. Although
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the CPTPP state-to-state dispute settlement mechanism applies to Chap. 26 and
thus arguably makes the obligations more enforceable than those under UNCAC,
most CPTPP anti-corruption obligations require states to endeavour to adopt appro-
priate or necessary measures. Article 26.9, which includes provisions designed to
improve enforcement, is specifically excluded from the CPTPP dispute settlement
mechanisms (Article 26.12).

Signing up to the CPTPP provisions would therefore probably not widen China’s
potential liability in the event of a claim by an investor that its investment had been
expropriated or otherwise severely affected by reason of China’s failure to meet its
commitments under Chap. 26. It would, however, demonstrate China’s commitment
to criminalizing and eliminating bribery and corruption domestically. It would also
show China’s support for anti-corruption efforts of governments of other state parties
and potentially send a message to its own outbound investors that it is serious about
opposing corruption overseas.

8.4.5 Treaties and Domestic Law and Courts

Chinese treaties generally include, in the definition of ‘investment’ or elsewhere in
the treaty, provisions which limit treaty protection to investments made in accordance
with the law of the host country.'” This may be helpful (although not essential) to
a claim that a tribunal does not have jurisdiction where an investment is established
unlawfully due to corrupt or illegal behaviour and is thus not an investment for
the purposes of the treaty, or as a matter going to jurisdiction because there is no
consent to arbitrate a dispute relating to such an investment.''” Corruption may also
become relevant in relation to the admissibility of claims relating to corruption or
consideration of the merits of a particular claim. Domestic law is clearly relevant
here, although an international investment tribunal is not bound to apply decisions
of a domestic court, and makes its own determinations on the law to be applied, and
thus the relevance, content and impact of domestic law.'!!

The impact of corruption in a Chinese treaty-based case has not been tested. Itis not
clear, however, that under domestic law corruption would necessarily automatically
invalidate government approvals or render an investment contract void. Under the
FIL (Article 36), if a foreign investor invests in a prohibited field or sector, the relevant
department must order it to stop its activities and dispose of the shares or assets (as
well as confiscating any illegal gains). If it invests in a restricted field or sector, it
will be ordered to make corrections and only if it fails to do so will the provisions
above apply. An SPC Interpretation of the FIL!'!? clarifies this by providing that an
investment contract in a prohibited sector, or arestricted sector made without approval
(which may be retrospectively obtained), will be held to be invalid (Articles 4 and
5). It does not address the issue of an approval obtained by bribery. However, the
Administrative Licensing Law (Article 69) provides that an administrative approval
(which could include an approval to invest in a restricted sector, or a licence required
for operations) obtained by fraud, bribery or any improper means shall be revoked,
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without any protection for the interests of the licensee—unless revocation would
cause ‘great damage to the public interest’.

Article 52(5) of Contract Law and its successor, Article 153 of China’s Civil
Code, includes violation of ‘the mandatory provisions of laws and administrative
regulations’ as one of the statutory grounds for avoiding a contract. A civil juristic
act that offends public order or good morals is void. The meaning and scope of
these provisions, however, is far from clear and subject to judicial interpretation.''?
Although these provisions could apply to bribery, it appears that, under domestic
law, the presence of bribery may not necessarily result in invalidity of the under-
lying approvals or contracts, although Chinese law gives the courts and government
officials considerable power and discretion to deal with bribery.

A related issue is the potential role of domestic court decisions (whether criminal,
civil or administrative) in ISDS claims. Despite the comprehensive network of anti-
corruption rules in China, there are a number of potential problems for parties in
ISDS cases seeking to rely on domestic court decisions, including claims of lack
of independence of the courts, lack of transparency in court cases and difficulties
faced by a tribunal in the assessment of evidence underlying a court decision. This
indicates that if the corruption defence is raised, a tribunal will need to assess all such
allegations ab initio and determine for itself to which extent the domestic conviction
can be relied upon as proof of corruption and what the appropriate standard of proof
should be in the relevant circumstances.!'*

8.5 Disputes and Cases: China and Chinese Investors

8.5.1 Disputes Involving China and Chinese Investors; Hong
Kong

Until quite recently, very few investor—state arbitrations had been instituted against
China. At the time of writing, the UNCTAD Investment Policy Hub!!" records nine
cases which have been brought against China (excluding cases against Hong Kong,
Macao and Taiwan). Of these, one was settled,!'® two were decided in favour of
China (both on jurisdictional grounds)''” and one was discontinued''® while the
remainder are pending.'!® It also records 19 cases where China was the home state
of the investor. Of these, two were decided in favour of the investor against the host
state (Peru and Nigeria);'?° three were decided in favour of the host state (Mongolia,
Belgium and Ghana);'?! one was settled after a win by the investor at the jurisdictional
stage (Yemen);'?? one was discontinued (Greece)'?* and other cases are pending,
while new cases continue to be brought.'>* Unfortunately, much of the detail of the
submissions and decisions in these cases is not publicly available.



8 China and Hong Kong 223

8.5.2 Comments

As an initial point, what is clear from the cases against China in which some
material is publicly available (Ansung, Hela Schwartz and AsiaPhos)!? is that the
Chinese government, once engaged in arbitration, is a determined antagonist. For
example, China succeeded in defending the case brought by Ansung on the basis
that the case was time-barred under the China—Korea BIT and was successful against
AsiaPhos on the basis that the arbitration clause in the China—Singapore BIT is
limited to disputes involving the amount of compensation. In Hela Schwartz, China
attempted (unsuccessfully) to bifurcate proceedings so that jurisdiction could be
argued separately and in advance of the merits.'”® This suggests that, in the case
where a corruption defence was available, China would argue that the tribunal had
no jurisdiction where possible.

The second point is that, as noted above, in practice there is limited transparency
regarding the ongoing conduct of the arbitrations. In Ansung, for example only the
award is available on the ICSID website. In Hela Schwartz, in contrast, the procedural
orders in the arbitration are available (pursuant to Procedural Order 1, Article 27,
which provides that the parties consent to ICSID publication of the award and any
order or decision made in the proceedings) and provide some insight into the nature
of the dispute. Information on cases can otherwise be derived only from public filings
(e.g., AsiaPhos Limited, which is listed in Singapore), press reports and other online
reports.

China is not a party to the Mauritius Convention on Transparency'?’ and its treaties
generally do not include provisions on transparency of arbitral proceedings. Provi-
sions of the UNCITRAL Rules on Transparency in Treaty-based Investor—State Arbi-
tration'?® were referred to in the China—Australia Free Trade Agreement (CHAFTA),
although they have not been adopted.'?’ Specific provisions relating to transparency
regarding ISDS are, however, incorporated in the CHAFTA itself (Article 9.17). (The
1988 Australia—China BIT, which is still in force, does not contain any provisions
relating to transparency of arbitration.) Several Hong Kong treaties, for example with
Australia (Article 30), do include provisions on transparency.

It is therefore not clear whether corruption is or was relevant in any of the existing
cases against China. Publicly available material on Goh v. China (brought under
the Singapore BIT), however, indicates that the claimant alleges that local officials
engaged in embezzlement unlawfully seized his property after he was imprisoned by
colluding with state banks and corrupt judges, leading to the loss of his investments
in Qingdao."*" In view of the significant role played by governments at all levels in
China in regulating the entry and operation of foreign investment, corruption could
well play a role in future cases.

The third point is that, although investors are becoming more willing to bring
cases against China, there are still very few cases, and even fewer are brought by
major international companies. There are a range of theories as to why this is so.'*!
In the authors’ opinion, the small number of ISDS cases brought, particularly by
major companies, is influenced by two primary factors: the limited scope in older
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treaties for ISDS to be brought at all, and, secondly, the desire of major investors to
keep open opportunities to invest and operate in China. The fact that cases brought
so far have appeared mainly to involve more recent treaties and smaller claimants
(with the possible exception of Hela Schwartz) or individuals seems to support this.

Finally, it is not clear whether or how an ICSID or other ISDS award can be
enforced against the Chinese government itself.'3?> China maintains a commercial
exception to the New York Convention'3 and has historically ascribed to the absolute
view of sovereign immunity.'3* The new Foreign State Immunity Law, however, now
applies the restrictive approach to immunity in relation to foreign states involved in
litigation in China, which suggests that China is moving towards a less absolute
approach. Its approach to enforcement of an adverse decision in ISDS (in its own
courts or elsewhere), however, remains unclear.

Chinese outbound investors have become considerably more active in bringing
arbitral claims themselves, few of which (it appears) involve corruption, although
Wang Jing v. Ukraine'®® presents interesting issues of treason, national security and
breach of anti-trust rules.!3 The Sanum v. Laos cases, which involved investors from
Macao and were brought under the China—Laos BIT over Chinese objections, are
discussed in more detail in Chap. 15. Alpene v. Malta'’ is a case brought under
the China—Malta BIT but does not appear to have any relationship with China or
Hong Kong other than the incorporation of Alpene in Hong Kong. This case presents
allegations of corrupt behaviour by the agents of Malta.

In the case of the two cases based on Hong Kong treaties, neither Philip Morris v.
Australia'3® or Shift Energy Japan KK v. Japan'>® appear to raise issues of corruption.

8.6 Conclusions and Recommendations

There are several tentative comments and recommendations arising from this
discussion regarding China and Hong Kong, their investment treaties and corruption.

First, China and Hong Kong have, in accordance with their international obliga-
tions, established detailed systems of laws and regulations to deal with corruption
at a domestic level, relating to official corruption and to commercial corruption
involving companies and businesses. However, in China, the commanding position
of the CCP (through the CCDI) in investigations, the focus on CCP rules and CCP
members and the potential role of domestic and international politics in prosecutions
raise concerns about the implementation of this system and the independence of the
courts in politically sensitive cases, which are very likely to be material in an ISDS
case.

The second issue is that of transparency. In the small number of ISDS cases brought
against China so far, there has been little transparency in relation to the claims or the
evidence. Certainly, some of the lack of information may be due to the claimants in
the various cases. However, it would cast more light on the facts and the progress of
claims, as well as the reasons for decisions, if China applied the UNCITRAL Rules
on Transparency and, to the extent possible, allowed for the publication of documents
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in hearings and for open hearings. At the domestic level, even though Chinese courts
should, under the Criminal Procedure Law,'*" hold open trials, Chinese practice
and recent legal authority have used business secrets, personal information, national
security and other excuses to ensure that trials that may be sensitive are closed to the
public gaze.'*! A more open approach, both domestically and internationally, to the
administration of justice would allow parties on all sides to assess and discuss the
issues that are raised.

Third, neither China (with one recent exception) nor Hong Kong have, so
far, vigorously pursued criminal convictions through the court system for bribery
outside China. In view of the amount of overseas investment made by Chinese (and
Hong Kong) companies, both state-owned and private, it is recommended that China
becomes a party to the OECD Convention (on behalf of Hong Kong as well as the
mainland) and demonstrate its commitment to fighting corruption internationally and
openly, following the example of Argentina, Brazil, Bulgaria, Peru, Russia and South
Africa.!*?

Finally, at the international level, China’s treaties do not currently have any provi-
sion regarding corruption, other than in the RCEP, although China’s application to
join the CPTPP would require it to sign up to the detailed corruption chapter in that
treaty. Given the importance of investment to China, both inbound and outbound,
China should consider, as it has done regarding provisions on the environment and
other social welfare considerations, including in its treaties provisions encouraging
the adoption and implementation of provisions relating to corruption in international
investment. While this may not require a change to China’s domestic law, it would
send the message to China’s partners and its own outbound investors that China takes
seriously the elimination of corruption both inside and outside China.
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