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                     Abstract
The United States Constitution is most often associated with stirring ideals, such as liberty, equality, and due process. It is not typically thought of as being defined by the empirical world in which it operates, or in which it has operated. However, both the interpretation and functioning of the Constitution require courts to identify relevant facts and to evaluate empirical evidence that supports—or fails to support—the Constitution’s meaning and application. Examples abound, including whether minors are developmentally mature enough to be executed under the Eighth Amendment, or predictions of violence are sufficiently valid to civilly commit someone under the Due Process Clause, or segregation is “inherently unequal.” In virtually every constitutional case, the soaring language of the Constitution is brought down to earth by plain facts. Because facts play such an integral role in constitutional cases, there is a need for an empirically sophisticated judiciary. However difficult the task, judges cannot fulfill their constitutional responsibilities if they do not critically understand the methods of fact-finding, whether involving history or histology. Unfortunately, courts have yet to rise to this need. This Chapter brings procedural order to the reception and use of facts in constitutional decision making. Specifically, it defines and describes the functions of three types of constitutional facts—doctrinal, reviewable, and case-specific. Doctrinal facts are relevant to interpreting the meaning of the Constitution and thus affect the definition of the rules or standards used to implement the Constitution. Reviewable facts, like doctrinal facts, are general in nature; reviewable facts become relevant under some particular interpretation of the Constitution and must be found pursuant to some applicable rule or standard. Case-specific facts, as the name implies, are relevant only to the respective cases in which they arise. This taxonomy offers a framework that judges can use to gain the needed understanding of the empirical world and apply that empirical awareness to the inspirational ideals embedded in the Constitution. Without such an understanding, those ideals will be left untethered and without effect.
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	2.See Cruz v. Beto, 405 U.S. 319, 321 (1972) (per curiam).


	3.See United States v. Virginia, 518 U.S. 515 (1996).


	4.See City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).


	5.See Roper v. Simmons, 543 U.S. 551 (2005).


	6.See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).


	7.See Kansas v. Hendricks, 521 U.S. 346 (1997).


	8.535 U.S. 234 (2002).


	9.Id. at 253–254.


	10.550 U.S. 124 (2007).


	11.Id. at 159.


	12.McCulloch v. Maryland, 4 Wheat (17 U.S.) 316, 415 (1819) (emphasis in original).


	13.See, e.g., Kyllo v. United States, 533 U.S. 27 (2001); see also District of Columbia v. Heller, 554 U.S. 570 (2008).


	14.509 U.S. 579 (1993).


	15.Id. at 592–593.


	16.526 U.S. 137 (1999).


	17.Daubert, 509 U.S. at 601 (Rehnquist, C.J., concurring in part and dissenting in part).


	18.For further discussion of the judicial imperative to know science, see Faigman (2006).


	19.429 U.S. 190 (1976).


	20.Id. at 210.


	21.Id. at 200–201.


	22.Id. at 201–203.


	23.Id. at 204.


	24.Id. at 197.


	25.See Bickel (1986) (coining “counter-majoritarian difficulty” as a term for the problem of reconciling judicial review with democratic principles).


	26.410 U.S. 113 (1973).


	27.Id. at 163.


	28.Id., Chaps. 1, 3, 4.


	29.Kansas v. Hendricks, 521 U.S. 346 (1997); Kansas v. Crane, 534 U.S. 407 (2002).


	30.Id. at 413.


	31.See generally Mecklenburg (2006).


	32.Id. at 4 n. 5.


	33.For a meta-analytic comparison of sequential and simultaneous line-ups, see generally Steblay et al. (2001).


	34.Another possible explanation for differences between lineup procedures is that subjects use a different selection criterion for sequential lineups than they use for simultaneous lineups. See Meissner et al. (2005).


	35.Illinois Report, supra note 31, at iv.


	36.Id. at 38.


	37.Id. at 61.


	38.See id. at iii.


	39.Although there was no concerted effort to establish that the suspects were in fact the perpetrators, the researchers did report that “many suspect identifications recorded in the Illinois Pilot Program were corroborated by independent evidence.” Id.


	40.See Illinois Report, supra note 31, at v.


	41.Although it is widely believed that lineup administrators sometimes give implicit or explicit clues to witnesses regarding the “correct” choice, research has yet to fully demonstrate this hypothesis. See Haw and Fisher (2004).


	42.See New York v. United States, 505 U.S. 144 (1992).
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