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Capital punishment has a long and storied global history. However, the 
eighteenth and nineteenth centuries have received particularly rich and 
varied analyses as historians of Western Europe have explored how this 
period was one of discussion, debate and transition in how the death 
sentence was legislated for and carried out. Despite studies of capital 
punishment advancing our understanding of eighteenth- and nineteenth-
century penal practices as well as having the potential to offer a unique 
perspective of the period’s social and cultural history, examinations of 
Scotland’s capital punishment history have remained limited. There have 
been acknowledgements of the country’s lesser recourse to the death 
sentence, especially when compared to England, which perhaps also goes 
some way towards explaining this relative dearth in historical attention.1 
In addition, the lack of research into Scotland’s criminal history has also 
been attributed to the difficulties in readily comparing its legal and court 
systems to practices in England.2

Chapter 3 will provide an in-depth exploration of three key periods in 
Scotland’s use of the death sentence and will examine the importance of 
factors such as geography, unrest and public discourse in shaping judicial 
opinion and the punishment of certain crimes at certain times. However, 
this chapter will first examine the nuances of the Scottish legal system 
that impacted upon the use of the death sentence, and provide a crucial 
study of how geographical location and population growth and distri-
bution impacted upon the long-term trends in Scotland’s use of capital 
punishment between 1740 and 1834. Furthermore, it will explore the 
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continuities and developments in the use of the death sentence for both 
murder and property offences over the century to contextualise the peak 
periods of execution to be discussed in Chap. 3.

The DeaTh SenTence in ScoTS Law

Following the Union of 1707 Scotland maintained its own distinct legal 
system and a large degree of autonomy in its application of the crimi-
nal law, a fact acknowledged by historians but, thus far, not  extensively 
explored in relation to the country’s use of the death sentence.3 A key 
theme running throughout the current study is that an examination of 
the Scottish experience of capital punishment can offer a unique, and 
previously unexplored, perspective of Britain’s penal history in this 
period. Within this, a crucial distinction between England and Scotland 
was their adoption of capital statutes. The legislation that made up the 
infamous ‘Bloody Code’ has been an area of debate for English crime 
historians. Radzinowicz provided a pioneering and extensive study of 
the English criminal law in this period, including the legislation passed. 
However, subsequent historians have challenged his argument that the 
capital statutes that made up the ‘Bloody Code’ were created by a dis-
interested Parliament.4 The authors of Albion’s Fatal Tree, particularly 
Hay, focused upon the statutes related to property offences to argue 
that the authorities used the increased capital statutes as a means of con-
trolling the population. Hay argued that the “decisions that moved the 
levers of fear and mercy were decisions of propertied men” from the 
initial prosecution stage to the decision on who to pardon and who to  
execute.5 In his critique of Hay, Langbein instead inferred that the 
‘Bloody Code’ had been passed almost by accident as the statutes lacked 
proper definition and thus Parliament added “particularity in order to 
compensate for generality.”6 More recently, King  demonstrated that 
“the whole criminal justice system was shot through with discretion” and  
examined how the discretionary powers of the legal system were used by 
a much wider range of people than was argued by Hay, particularly the 
middle classes.7

During the eighteenth and early nineteenth centuries, Scottish writ-
ers produced a body of legal literature expounding the distinction of 
Scots law.8 A reading of these commentaries serves to further highlight 
areas for comparison between the English and the Scottish legal sys-
tems and offers some explanations for Scotland’s lesser use of capital  
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punishment, especially when compared to its southern counterpart. 
In 1681 Viscount Stair stated that “we are happy in so few and clear  
statutes.”9 Sir Archibald Alison argued that in England the powers of 
common law did not generally extend beyond a misdemeanour and that 
all serious offences were subject to legislative statutes. In consequence, 
he suggested, the capital statutes were characterised by severity and the 
judges had limited power to modify the penalties. Comparatively, in 
Scotland the powers of the common law were more extensive and thus 
there was less need for the adoption of several of the capital statutes cre-
ated in the eighteenth century. Evidence of this lay in the fact that there 
were over 200 defined capital crimes in England when Alison was writing 
in the early nineteenth century but less than 50 in Scotland, and more 
than half of these had their origins with the British Parliament.10

The lack of a Scottish ‘Bloody Code’ is important to our under-
standing of Anglo-Scottish relations in the wake of 1707. The long-
term importance of the common law as opposed to statute law and the 
Westminster Parliament’s lack of determination to greatly impose upon 
Scottish legal autonomy, except at times of unrest notably in the post-
1745 period, go some way towards explaining the country’s lesser use 
of the death sentence. However, there were also crucial nuances in the 
Scottish court system that impacted upon their use of capital punish-
ment, one example being the nature of the collection of evidence in 
potentially capital cases. In Scotland, since the sixteenth century the 
responsibility for prosecuting offenders was vested in the legal profes-
sion, from the Lord Advocate in Edinburgh to the procurator fiscals who 
would gather evidence, or precognitions, in their local areas and build up 
the case. In more serious cases the fiscals would send the precognitions 
to the Crown Office where the Lord Advocate, or in most cases one of 
his deputes, would decide whether to prosecute in the High Court or 
its circuit courts.11 This system of public prosecution was perhaps more 
comparable to other Continental European practices than elements of 
the English system with its heavy reliance upon private prosecution.12 
Hume argued that Scottish practice was better suited for “repressing the 
growth of crime” than the English practice where, he stated, the burden 
of prosecution and conviction lay with the offended party.13

Due to the nature of the building up of evidence, Kilday proposed 
that Scottish criminal trials were only permitted to proceed when the 
authorities were confident that the case against the accused was “effec-
tively incontrovertible.”14 The process of indicting an accused person also 
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garnered favourable comment in the courts. An Advocate Depute stated 
to the High Court in 1817 that a Scottish indictment “requires more 
precision, more accuracy and more minuteness than ever was required in 
any English indictment.”15 In addition, Hume stated that in England no 
prisoner, except in more modern treason trials, saw their indictment until 
they stood arraigned for trial. They also remained ignorant of the wit-
nesses to be called against them. However, in Scotland the accused would 
be given this information at least 15 days before their trial commenced 
and even the poorest would be afforded defence counsel.16 This was a 
key factor that allowed for defence counsels to argue successfully for a 
restriction of the charge prior to the commencement of a potentially capi-
tal trial and to offer any mitigation for the crime.

Davies argued that if someone was charged with a serious offence 
before the Court of Justiciary “their chances of survival were slim.”17 
However, it is the argument here that, due to the nature of the build-
ing up of evidence, a relatively high proportion of people brought 
before the courts received some form of punishment, but not necessar-
ily a death sentence, even for potentially capital crimes. This can largely 
be attributed to two main reasons. First, in Scotland offenders charged 
with potentially capital crimes could petition the court before the jury 
was sworn in. The court would hear the charges against them and the 
defence counsel would submit the petition for the consideration of 
the Advocate Depute, who would be acting as the prosecution. If the 
Advocate Depute consented to the petition, it was usually on the condi-
tion that the accused be either banished from Scotland or transported, 
thus evading the death penalty. This process had the greatest impact on 
cases where people had been charged with certain property offences, 
notably housebreaking and theft, and on cases where women had been 
charged with infanticide. Juries were sometimes reluctant to convict the 
accused in these kinds of cases, especially if it would result in a death sen-
tence. Significantly, this process allowed for the use of judicial discretion 
whilst also guaranteeing that a punishment would be meted out.

Second, the court had the power to restrict the level of punish-
ment to be meted out immediately prior to the start of the trial. This 
process requires some brief explanation. The accused person, who was 
referred to as the panel in the Scottish courts, would be brought into 
the court to hear the charges against them. At this point the Advocate 
Depute and the defence counsel would have the opportunity to debate 
these charges, in the Scottish court records this would be referred to as 
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their debating the relevancy of the libel. In cases that potentially carried 
a capital punishment the judges could decide to restrict the charges, or 
the libel, to what was termed an ‘arbitrary punishment’. In effect this 
meant that if the person was found guilty after their trial they could be 
sentenced to anything short of the death sentence from a fine, corpo-
ral punishment, imprisonment, banishment or transportation. If the libel 
was not restricted to an ‘arbitrary punishment’ it would be found rel-
evant to ‘infer the pains of law’, which could be any punishment includ-
ing the death sentence. The jury would then be sworn in and the trial 
would begin.18 There were also pre-trial processes in England as, at the 
start of the assizes, the Grand Jury would meet to hear the prosecutor 
verbally state the evidence to be presented against the accused. The Jury 
would then decide whether to find a ‘true bill’ which would send the 
accused to trial or to find a ‘no true bill’ or an ‘ignoramus’ verdict which 
would often see them discharged.19 However, a key difference is that in 
Scotland the court’s decision upon whether there were charges to be 
answered by the accused also potentially impacted upon the level of pun-
ishment the panel would face if convicted. The libel would be restricted 
predominantly for certain property offences and thus it is important to 
understand this process when discussing the fluctuations in Scotland’s 
use of capital punishment.

Long-Term TrenDS in ScoTTiSh capiTaL puniShmenT

In Scotland between 1740 and 1834, 797 people were sentenced to 
death. A total of 505 offenders were executed and 292 were subse-
quently pardoned, usually on condition of transportation, imprison-
ment or banishment.20 The relatively low number of executions in this 
period, when compared to England, goes some way towards explaining 
the limited historiography focused upon the use of capital punishment 
in Scotland, especially when compared to the vast field focused upon the 
subject south of the border. However, this study will demonstrate that 
these figures are by no means insignificant. Instead, they are statistically 
manageable and thus allow for an in-depth and systematic analysis of the 
malefactors who met their fate on the scaffolds of Scotland. In addition, 
this study demonstrates that the Scottish courts, while perhaps more dis-
cretionary in their use of the death sentence, were not averse to using 
the full weight of the law. A quantitative analysis of the criminals sent to 
the gallows by location and type of offence reveals long-term patterns 
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in Scotland’s use of capital punishment between the mid-eighteenth and 
early nineteenth centuries. In addition, a qualitative study of the legal 
and public responses to criminality across this period bolsters these find-
ings as it demonstrates not only how attitudes towards the use of the gal-
lows were shaped but also how they impacted upon the sheer number of 
offenders who met their fate at the end of the hangman’s rope.

geography of capiTaL puniShmenT

The use of capital punishment in London and the Home Counties has 
been a focal point of investigation within the historiography focused 
upon England in the eighteenth and early nineteenth centuries. While 
lower execution rates in other provincial areas have been noted, this area 
of study has only recently been expanded upon using detailed quantita-
tive analysis.21 The current study is based upon an analysis of the whole 
of Scotland and provides a national history of capital punishment whilst 
also demonstrating the importance of regional variations. Table 2.1 pro-
vides a breakdown of the total number of executions by decade and by 
circuit and Table 2.2 highlights the percentage of executions accounted 
for by convictions before the High Court in Edinburgh and the three 
circuit courts. Edinburgh consistently accounted for a notable percent-
age of the total executions. In contrast, the Southern Circuit of Ayr, 
Dumfries and Jedburgh typically made up a low percentage of the total 

Table 2.1 Total executions by circuit

Source Figures compiled using the Justiciary Court records

Edinburgh Northern Western Southern Sheriff Total

1740–1749 9 19 5 0 5 38
1750–1759 14 38 3 7 4 66
1760–1769 7 14 6 4 0 31
1770–1779 16 11 4 4 0 35
1780–1789 29 14 20 14 2 79
1790–1799 13 8 10 1 0 32
1800–1809 17 6 9 5 0 37
1810–1819 31 9 22 11 0 73
1820–1829 29 10 35 7 0 81
1830–1834 11 5 16 1 0 33
Total 176 134 130 54 11 505
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number of executions across the period. In Ayr in April 1751, upon 
being informed that there was no criminal business for the district, “His 
Lordship expressed the pleasure it gave him to find so extensive an area 
in such quiet and peaceful disposition.”22 This continued to be the case 
and, while the second and third decades of the nineteenth century saw 
an increase in court business in line with the wider Scottish context, the 
number of capital punishments remained relatively low. However, there 
were evident fluctuations in the percentages made up by the Western and 
northern Circuits at different intervals in this period that require deeper 
analysis.

In questioning the geography of capital punishment, we must first 
investigate Scotland’s demographic history in this period, namely the 
increase in population and, more importantly, where this was most con-
centrated. To trace the population figures for as much of the period 
as possible the analysis draws upon figures taken from the following 
sources. For the earlier part of the period Alexander Webster’s account 
of 1755 is used. He was a minister in Edinburgh who based his popu-
lation figures upon information he collected from 909 parishes. James 
Kyd published Webster’s account along with the population data 
that became available following the first census in 1801 and at subse-
quent ten-yearly intervals.23 In addition, an enumeration of the census 
data taken in 1801, 1811 and 1821 was published in 1823 and is also  
useful.24 Prior to Webster’s account, Scottish population totals are largely 
subject to educated approximation. Houston and Whyte put the late 

Table 2.2 Percentage of total executions made up by each circuit

Source Figures compiled using the Justiciary Court records

Edinburgh Northern Western Southern Sheriff Total

1740–1749 23.7 50 13.2 0 13.1 100
1750–1759 21.2 57.6 4.6 10.6 6 100
1760–1769 22.6 45.2 19.3 12.9 0 100
1770–1779 45.7 31.5 11.4 11.4 0 100
1780–1789 36.7 17.7 25.4 17.7 2.5 100
1790–1799 40.6 25 31.3 3.1 0 100
1800–1809 46 16.2 24.3 13.5 0 100
1810–1819 42.5 12.3 30.2 15 0 100
1820–1829 35.8 12.4 43.2 8.6 0 100
1830–1834 33.3 15.2 48.5 3 0 100
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sixteenth-century figure at around 800,000, rising to one million by 
1700.25 Table 2.3 presents Scotland’s population increase between 1755 
and 1831, generally cited as a period of great and sustained growth. 
The population increased in most areas but the percentage and rate of 
growth differed markedly. For example, while the population of north-
ern Scotland did increase, it was not at the same intense scale found in 
the country’s central belt.26 For the purposes of this study we need to 
establish discernible links between population growth and distribution, 
urbanisation and the geography of capital punishment.

Investigations of Scotland have often pointed to the principal division, 
geographically but also culturally and linguistically, existing between 
the Highlands and the Lowlands. However, this is an oversimplified 
dichotomy when applied to Scottish population history. Geographically 
speaking the Lowlands included anything south of the Highland line, 
dividing the country from the Grampian Mountains to the south-east 
from the north-west Highlands. However, it was the central belt, includ-
ing Scotland’s largest cities of Glasgow to the west and Edinburgh to 
the east and their growing surrounding towns, rather than the southern 
border areas, that witnessed the greatest increase and concentration of 
population. During the eighteenth century, Scotland’s urban growth was 
among the fastest in Europe. In 1750, it was ranked seventh in a table of 
Europe’s most urbanised societies. By 1800 it was fourth and by 1850 
it was second only to England and Wales.27 Edinburgh’s population 
more than doubled from around 57,000 in 1755 to 138,000 in 1821.28 
Tables 2.1 and 2.2 demonstrate that convictions before the High Court 
in Edinburgh consistently accounted for a sizeable proportion of execu-
tions throughout the period. However, Edinburgh did not contain 
as large a proportion of the urban population of Scotland as London 

Table 2.3 Population 
of Scotland

Source Table compiled by the author using population statistics pro-
vided in Kyd, Scottish Population Statistics, p. xvii

Total population Rate of increase %

1755 1‚265,380 –
1801 1‚608,420 27.1
1811 1‚805,864 12.3
1821 2‚091,521 15.8
1831 2‚364,386 13.0
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did for England. By the early nineteenth century, the central belt was 
increasingly densely populated, with a growing proportion concentrated 
in Glasgow. The rise in prominence of west-central Scotland in terms of 
trade and population has been termed a “classic story of Scotland’s eco-
nomic history.”29 A focal point of activity was the areas surrounding the 
Clyde, an extensive maritime inlet that was well connected with the west-
ern seaways. In the early decades of the nineteenth century the urban 
expansion of Glasgow, to a point where it matched and then superseded 
that of Edinburgh in terms of population, correlated with the growing 
proportion of the total executions occurring in the area.

Scotland’s changing urban demographic in the first third of the nine-
teenth century contributed to strained industrial and social relations 
and cyclical high unemployment as urban economies could not absorb 
the thousands of migrants that poured into these areas seeking regular 
employment. There were outbreaks of popular protest as the living stand-
ards of the urban poor deteriorated.30 In terms of contextualising the use 
of capital punishment, the impact of rapid urbanisation is clear in places 
like Glasgow. There was very little criminal business brought before the 
Western Circuit in the 1740s and 1750s when whole years passed with no 
cases at all. In 1764, the judge at Glasgow expressed satisfaction that there 
were no criminal cases for trial and praised “the civilised state of this part 
of the country.”31 However, in December 1828, provisions were made for 
an additional sitting of the court due to the sheer volume of cases being 
brought before it. By the 1820s and 1830s the Western Circuit, predomi-
nantly cases from Glasgow, sent more criminals to the scaffold than the 
High Court in Edinburgh, accounting for 43.2% of the total executions 
in the 1820s and 48.5% in the early 1830s. In combining Webster’s 1755 
account and the enumerated data for the first three censuses with the exe-
cution figures gathered for this study it is possible to calculate the number 
of executions per 100,000 head of Scotland’s population across Edinburgh 
and the three circuits in 1755 and the early decades of the nineteenth cen-
tury. The findings are provided in Table 2.4. The figure for Edinburgh 
consistently remained above 1.0 execution per 100,000 head of popula-
tion. However, the figures for the Western Circuit present a different pat-
tern which is linked to the area’s rapidly increasing population and rising 
prominence as an urban centre. Glasgow’s population in 1755 was about 
32,000 and by 1801 it was 77,385 compared to Edinburgh’s 82,560. 
By 1821 Glasgow had overtaken with over 147,000 inhabitants com-
pared to Edinburgh’s 138,000.32 Chapter 3 will demonstrate that with  
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this increasingly dense urban population came an increase in the use of 
capital punishment, particularly for property offences, and more intense 
debates in the Scottish newspapers over how to rectify this problem.

Between the 1740s and the 1760s, the northern Circuit accounted 
for the highest percentage of executions, with a peak of 57.6% in 
the 1750s, a period in which executions occurred at a rate of 3.0 per 
100,000 head of Scotland’s population (Table 2.4), an area to be further 
investigated in Chap. 3. However, despite covering a large geographi-
cal area, capital convictions following trials before the northern Circuit 
had fallen by the 1770s, and by the early nineteenth century the fig-
ure was markedly lower still. In 1818 the Scots Magazine commented, 
to the credit of the city of Aberdeen and its surrounding counties, 
that there had been only three executions conducted there in the last 
27 years. Although two people had forfeited their lives in 1818 alone, 
it was further remarked that the area was certainly not “the forerunner 
of that increase in crime, by which many parts of the United Kingdom 
are, at this period, lamentably disgusted.”33 One potential explanation 
for this may be that, despite experiencing a population increase, north-
ern Scotland was not growing at anywhere near the rate experienced 
in the central belt. In addition, the increased numbers of executions in 
the late 1740s and 1750s can be placed within the wider context of the 
aftermath of the 1745 Jacobite Rebellion and government attempts to 
establish long-term stability. By the late eighteenth century, the area had 
ceased to be a concern regarding any potential serious uprising.

The quantitative analysis provided in this chapter includes all offend-
ers who were convicted of a capital offence. However, we must note that 
not all offenders who were found guilty ended up facing the death sen-
tence. Instead, the implementation of criminal justice in this period was 

Table 2.4 Executions per 100,000 head of Scotland’s population

Source Figures compiled from Justiciary Court records and the population statistics provided in Kyd, 
Scottish Population Statistics, p. xvii and the Enumeration of the Inhabitants of Scotland (Glasgow: 1823)

Scotland Edinburgh Northern Western Southern

1750–1759 5.2 1.1 3.0 0.2 0.6
1800–1809 2.3 1.1 0.4 0.6 0.3
1810–1819 4.0 1.7 0.5 1.2 0.6
1820–1829 3.9 1.4 0.5 1.7 0.3
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a multi-staged decision-making process that was subject to discretion. In 
addition, we must acknowledge that the low numbers of executions in 
Scotland, particularly when compared to England, may not be due solely 
to low crime rates and that the figures could also have been affected by 
more deliberate customary, and largely unrecorded, practices of crime 
control. In the late eighteenth century, MacLaurin recalled former times 
when the government and the monarch were too weak to impose cen-
tral powers in areas of northern Scotland.34 The abolition of Heritable 
Jurisdictions in 1747 was intended to combat this and to act as the con-
clusion to an already declining complex system in favour of vesting judi-
cial power in the hands of the central criminal courts. However, the very 
low numbers of offenders brought before the circuit courts, particularly 
from certain areas in northern Scotland, suggest that extra-judicial prac-
tices persisted in this period to some extent. For example, the northern 
Circuit court sitting at Inverness was attended by the sheriff deputies of 
Inverness, Ross, Elgin, nairn, Cromarty, Sutherland, Caithness, Shetland 
and Orkney, although very few offenders from the latter four areas 
were among those capitally convicted. In addition, the Sheriff Depute 
of Shetland and Orkney rarely attended and, while the court instructed 
the clerk to write to him insisting that he attend, and reported his con-
tinued absence to the High Court in Edinburgh, the situation was not  
rectified.35 Therefore, while this study has based its arguments upon a 
systematic gathering and analysis of the available records, it acknowl-
edges that the true extent of the commission of potentially capital crimes 
that never made it before the courts cannot be quantified here.

capiTaL puniShmenT anD The ScoTTiSh murDerer

Within the black catalogue of offences that carried a capital charge, the 
crime of murder had long since been chosen for exemplary punishment. 
Part II of this volume will demonstrate that historically murderers could 
be subjected to prolonged and sanguine execution spectacles involving 
both the pre-mortem and post-mortem evisceration of the body. Between 
1740 and 1834 there were 160 executions for the crime of murder, 124 
men and 36 women. Of the total 505 executions, murders accounted 
for 31.7%. Table 2.5 shows that the number of executions for mur-
der did not fluctuate to the same extent as those for property offences. 
Throughout most of this period murder accounted for around one third 
of the total executions until the 1830s, when there was a lesser recourse 
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to the death sentence for some property offences, and the figure subse-
quently rose to over two thirds of the total executions. Table 2.6 shows 
the proportion of all capitally condemned offenders who were executed 
between 1740 and 1834. Apart from the figures for the 1820s, which 
were affected by remissions following the 1820 treason trials, the percent-
age throughout the period remained between 60 and 80%.36 However, 
when the proportion of capitally convicted murderers who were sub-
sequently executed is examined (Table 2.7), the figures are almost 
consistently higher in comparison to overall capital convictions. This 
demonstrates that a capital conviction for murder was the most likely to 
result in an execution.

When investigating the crime of murder, an analysis of the victims and 
their relationship to the perpetrator can offer a valuable insight into the 
circumstances surrounding the commission of the offence in Scotland. 
In his study of homicide in eighteenth-century Scotland, Knox based 
his findings upon evidence gathered from 433 indicted cases between 
1700 and 1799. He found that intimate killings, the murdering of peo-
ple known to the victim including relatives and workmates, consistently 
accounted for between 45 and 49% of the total cases.37 While this con-
clusion is broadly reinforced here, the current study has identified a dis-
tinct gender difference in its examination of the relationship of capitally 
convicted murderers to their victims. In terms of male murderers, the 

Table 2.5 Executions broken down by category of offence

Source Figures compiled using the Justiciary Court records

Murder Property Other Total

No. of Ex (%) No. of Ex (%) No. of Ex (%) No. of Ex (%)

1740–1749 20 52.6 16 42.1 2 5.3 38 100
1750–1759 22 33.4 43 65.1 1 1.5 66 100
1760–1769 17 54.9 13 41.9 1 3.2 31 100
1770–1779 11 31.4 24 68.6 0 0 35 100
1780–1789 6 7.6 73 92.4 0 0 79 100
1790–1799 10 31.3 21 65.6 1 3.1 32 100
1800–1809 14 37.8 22 59.5 1 2.7 37 100
1810–1819 13 17.8 59 80.8 1 1.4 73 100
1820–1829 25 30.9 52 64.2 4 4.9 81 100
1830–1834 22 66.7 9 27.3 2 6 33 100
Total 160 332 13 505
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victim was either a family member or a lover in 41% of the total 124 
cases. In 31 of the cases the victim was their wife and most killings had 
occurred within the confines of the home. A further 18% of the total 
cases are accounted for by men who had murdered acquaintances or 

Table 2.6 Proportion of capitally convicted offenders executed

Source Figures compiled using Justiciary Court records and Home Office papers, series HO104, folios 
1–8

Executions Remissions No. % Total No. %

No. (%) No. (%) No. (%)

1740–1749 38 79.2 10 20.8 48 100
1750–1759 66 81.5 15 18.5 81 100
1760–1769 31 70.5 13 29.5 44 100
1770–1779 35 64.8 19 35.2 54 100
1780–1789 79 65.8 41 34.2 120 100
1790–1799 32 60.4 21 39.6 53 100
1800–1809 37 62.7 22 37.3 59 100
1810–1819 73 62.4 44 37.6 117 100
1820–1829 81 46.6 93 53.4 174 100
1830–1834 33 70.2 14 29.8 47 100
Total 505 292 797

Table 2.7 Proportion 
of offenders capitally 
convicted for murder 
executed

Source Figures compiled using Justiciary Court records and Home 
Office papers, series HO104, folios 1–8

Executions Remissions Total

No. (%) No. (%)

1740–1749 20 87 3 13 23
1750–1759 22 81.5 5 18.5 27
1760–1769 17 74 6 26 23
1770–1779 11 61 7 39 18
1780–1789 6 85.7 1 14.3 7
1790–1799 10 77 3 23 13
1800–1809 14 93 1 7 15
1810–1819 13 81.3 3 18.7 16
1820–1829 25 83.3 5 16.7 30
1830–1834 22 78.6 6 21.4 28
Total 160 40 200
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people known to them, including work colleagues, and 41% of cases in 
which the victim was a stranger. Comparatively, of the total 36 women 
executed for murder between 1740 and 1834, in 30 (83%) of the cases 
the victim was a family member, most often their own child.

Chapter 4 will provide a more extensive analysis of the capital pun-
ishment of Scottish female murderers, including those convicted of 
infanticide. Women accounted for an overwhelming majority of the 
total perpetrators brought before the Scottish courts for the crime of 
child murder, as in other European countries, and there were discern-
ible similarities in several cases, notably the fact that the victim was an 
illegitimate infant.38 An interesting comparison can be drawn here with 
legal responses towards the handful of men charged with the crime. 
For example, seven men were executed for the murder of a lover and 
in most instances the woman had either recently given birth to an ille-
gitimate child or had revealed a pregnancy, and in one case the child 
was also murdered. John MacMillan was convicted of the murder of 
Barbara McKinnel in 1810. She was six months pregnant with his child 
when he gave her muriate of mercury with the intention of aborting 
the child. Although in his defence he claimed that he had only tried 
to conceal her shame in procuring the poison for her, he was capitally  
convicted.39 Despite the apparent lack of desire to kill Barbara, the 
intent to kill the child was proof enough of premeditation to send him 
to the gallows. Similar motivations can be found in the cases of the five 
men who were executed for the murder of their own child, all of whom 
appeared to have been illegitimate. Unlike in some of the cases examined 
in this study, where young, single women had killed their illegitimate 
child, there was no apparent sympathy for these men and their desire to 
conceal an affair or to avoid taking financial responsibility for their child 
served to further aggravate their guilt.

Chapter 4 will demonstrate that women were rarely capitally convicted 
for the murder of wider acquaintances or strangers and their crimes were 
almost exclusively committed against close relatives and their children. This 
is largely reflective of the predominantly domestic roles of women in this 
period, either as wives and mothers in their own homes, or as domestic 
servants. Comparatively, in 18% of male murder cases their victims were 
acquaintances or work colleagues and the crimes had been committed 
outside of the domestic setting; in a further 41% of the cases the victims 
were strangers. In over half of these cases the murders had been linked to 
or charged along with property offences such as theft and robbery which 
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served to aggravate their case in the eyes of the courts. In some, premed-
itation was evident due to the location of the crimes, being upon roads 
or less-frequented areas. William Doig had acquainted himself in Perth 
with fellow travelling chapman, 14-year-old Peter Maxton, with the intent 
of murdering him and stealing £9 worth of goods. The body was left in 
a mass of woodland and was not discovered for seven weeks due to the 
remoteness of the location.40 The fear of murders that occurred dur-
ing robberies became a potent theme in the courts and the press cover-
age of crime in the early nineteenth century, and will be expanded upon in 
Chap. 3. The remaining cases of male murderers were predominantly made 
up of drunken disputes or followed fights between the victim and the mur-
derer who were, in some cases, work colleagues and friends.

In cases of murder, intent, often referred to as malice in the court 
records, had to be proven to achieve a murder conviction, rather than 
the lesser and non-capital crime of culpable homicide. In terms of 
murders committed by men where the victims were also men, espe-
cially those that occurred during fights, there were often debates sur-
rounding the issue of provocation and the proving of premeditation. If 
it was proven that the accused had started the fight, the charge would 
be murder rather than culpable homicide. In 1802 George Lindsay 
was executed after he and John Allan had publicly argued and when 
Lindsay returned to the place where they both lived he picked up 
a knife and waited for Allan to return before stabbing him.41 A simi-
lar case occurred in 1814 when John McManus had previously fought 
with Allan Hutton before returning to his lodgings to procure his gun 
and shoot Hutton dead.42 These cases, and numerous others like them, 
resulted in murder charges, rather than the lesser charge of culpable 
homicide, as the accused had been the principal actor in the alterca-
tions and, in the cases of Lindsay and McManus, had not acted in the 
heat of the moment. Instead, their crime was proven to have been  pre-
meditated as they had left the initial fight to procure a lethal weapon. 
What is clear is that, although there were debates in the courts over 
proving murder, once an offender was convicted they would likely face 
the hangman’s noose throughout this period. However, the use of capi-
tal punishment against property offenders was not subject to the same 
level of consistency. Indeed, there were notable fluctuations not only 
in the sheer number of offenders who suffered the death sentence for 
their crimes but also in the legal and public responses to certain types of 
property crime at different intervals.

http://dx.doi.org/10.1007/978-3-319-62018-3_3
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capiTaL puniShmenT anD ScoTTiSh properTy offenDerS

During the period 1740–1834 property offences accounted for 332 
(65.7%) of the total 505 executions. The fluctuations in Scotland’s use 
of capital punishment across this period were largely attributable to exe-
cutions and pardons for property offences. It is worth noting here that, 
of the total 47 women executed in Scotland in this period, only 11 had 
been convicted of a property offence and thus women accounted for just 
3% of the total 332 malefactors executed. Although the sheer numbers 
were less, the proportion of capitally convicted property offenders who 
were women was comparable to the figure found in England.43 While 
their numbers are included in this analysis and in the examination of the 
fluctuations in capital punishment to be provided in Chap. 3, the legal 
and public responses to female property offenders are more extensively 
and qualitatively explored in Chap. 4 in order to highlight the factors 
that potentially impacted upon the use of the death sentence for these 
women.

As previously established, capital convictions for murder were statis-
tically more likely to result in an execution (see Tables 2.6, 2.7), and  
the proportion of capitally convicted murderers who were executed was 
almost consistently higher than the figure for capitally convicted offend-
ers overall. Comparatively, Table 2.8 shows that the proportion of capi-
tally convicted property offenders who were subsequently executed 
fluctuated to a greater extent, and more closely mirrored the general fig-
ure. For example, 82.7% of capitally convicted property offenders were 
executed in the mid-eighteenth century, compared to only 44.4% in the 
1820s.

Although this study focuses primarily upon the cases that made it 
before the central criminal courts and resulted in capital convictions, it 
also explores the role of discretion in deciding who faced a capital charge 
for property offences, particularly on the part of the judges and the pros-
ecution. As the accused was able to petition the court prior to the start 
of potentially capital trials, and the judges could exercise discretion in 
restricting the libel before the jury was sworn in, offenders would not 
always face a capital punishment even if the jury returned a guilty verdict. 
In addition, Table 2.9 shows that, when broken down by decade and cat-
egory of offence, pardons for property crimes accounted for two thirds or 
more of the total number of pardons given. The role of discretion in the 
decision-making process was more marked in cases of property offences 

http://dx.doi.org/10.1007/978-3-319-62018-3_3
http://dx.doi.org/10.1007/978-3-319-62018-3_4


2 CAPITAL PUnISHMEnT AnD THE SCOTTISH CRIMInAL JUSTICE SYSTEM  45

than murder and could go some way to determining the level of capital 
punishment for certain property offences depending upon factors such as 
geographical context, the age and gender of offenders and the public dis-
course surrounding crime.

Scotland did not have the number of capital statutes that existed in 
England at this time and the list of thefts punishable by death in virtue of 
special statutes was very short in comparison. In addition, Hume argued 
that, as theft was not a crime of one invariable character, the Scottish 
judges had a great degree of discretion in deciding upon suitable pun-
ishments based upon individual circumstances.44 Thefts related to the 
mail were crimes at common law but were also covered by a Scottish act 
passed in 1690 ‘Anent stealing of the packet’. The legislation passed in 
Westminster in 1767 (7 Geo III c.50) also included Scotland. Despite 
this, executions for the crime were still relatively low with only 12 in 
this period. However, in the case of Kenneth Leal in 1773, exemplary 
punishment was used as he was executed and hung in chains at the spot 
where he robbed a post boy.45 Along with theft relating to the mail, 
Hume only cited one further specific category of theft covered by special 
statute passed in 1744 (18 Geo II c.27), namely theft of linen, cotton 
and calico to the value of 10 shillings from a bleaching field.46 Another 
form of capital theft in Scotland was known as plagium, which involved 
the theft of a child. However, there were only three capital convictions 

Table 2.8 Proportion 
of offenders capitally 
convicted for property 
offences executed

Source Figures compiled using Justiciary Court records and Home 
Office papers, series HO104, folios 1–8

Executions Remissions Total

No. (%) No. (%)

1740–1749 16 72.7 6 27.3 22
1750–1759 43 82.7 9 17.3 52
1760–1769 13 68.4 6 31.6 19
1770–1779 24 68.6 11 31.4 35
1780–1789 73 65.2 39 34.8 112
1790–1799 21 61.8 13 38.2 34
1800–1809 22 53.7 19 46.3 41
1810–1819 59 60.2 39 39.8 98
1820–1829 52 44.4 65 55.6 117
1830–1834 9 64.3 5 35.7 14
Total 332 212 544
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of women for the crime and they were all subsequently conditionally 
pardoned.

Housebreaking was the most frequent aggravation of theft and was 
capital regardless of the value of the items stolen throughout much of 
this period, unless the level of punishment had been restricted prior to 
the commencement of the trial. The crime of housebreaking and theft, 
as charged in the courts, made up about one fifth of the total executions 
in this period and almost one third of the total executions for property 
offences. However, due to the potential for judicial discretion in allow-
ing the accused to petition the court or for the court to restrict the libel 
before the start of the trial, hundreds of offenders avoided facing a capi-
tal punishment. At times of increased executions, notably the 1780s, 
capital convictions for the crime of housebreaking and theft increased. 
The outbreak of the American War of Independence (1775–1783) ended 
the penal option of transporting offenders to America and the British 
government did not immediately decide upon Australia as an alternative 
destination.47 Chapter 3 will argue that the increase in executions in the 
1780s was due, in large part, to the lack of a sufficiently severe second-
ary penal option and thus the limiting of the courts’ ability to restrict 
the level of punishment to be meted out to those convicted. The chapter 
will also demonstrate that there was not a desire to send unprecedented 
numbers to the scaffold and that the proportion of capitally convicted 
property offenders who were executed remained relatively consistent.

Table 2.9 Pardons broken down by category of offence

Source Figures compiled using Home Office papers, series HO104, folios 1–8

Murder Property Other Total

No. (%) No. (%) No. (%) No. (%)

1740–1749 3 30 6 60 1 10 10 100
1750–1759 5 33.3 9 60 1 6.7 15 100
1760–1769 6 46.2 6 46.2 1 7.6 13 100
1770–1779 7 36.8 11 57.9 1 5.3 19 100
1780–1789 1 2.4 39 95.2 1 2.4 41 100
1790–1799 3 14.3 13 61.9 5 23.8 21 100
1800–1809 1 4.5 19 86.4 2 9.1 22 100
1810–1819 3 6.9 39 88.6 2 4.5 44 100
1820–1829 5 5.4 65 69.9 23 24.7 93 100
1830–1834 6 42.9 5 35.7 3 21.4 14 100
Total 40 212 40 292
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After housebreaking and theft, robbery made up the second largest 
proportion of executions for property offences, accounting for 34% of 
the total.48 In England, robbery had been regarded as an indicator of 
the prevalence of crime more generally in the eighteenth century. In 
1751 Henry Fielding warned of the frequency of the crime in London 
and stated that, if unchecked, the already flagrant increase in robberies 
would be liable to reach even greater heights.49 However, in Scotland, 
with the exception of the Highlands, more pressing concerns over the 
prevalence of the crime of robbery were not as evident in the mid-
eighteenth century. In February 1747 three men were indicted before 
the High Court in Edinburgh for violently assaulting His Majesty’s sub-
jects with lethal weapons and robbing them of money upon the public 
highways. Their defence counsel argued that the crime of highway rob-
bery should be punished with less severity in Scotland than in England 
“where the punishment was always capital.” He went on to argue that 
the crime rarely happened in Scotland and it was a just principle that the 
severity of the law should be proportional to how often the crime was 
committed. The men petitioned the court, which was consented to by 
the Advocate Depute, and they were banished to America for life instead 
of standing trial and facing a capital punishment.50 This case not only 
demonstrates the discretionary powers of the courts, it also reveals how 
attitudes towards the perceived prevalence of the crime could affect legal 
responses to it in the decision-making process. The reluctance to pursue 
a capital charge for some offenders in Scotland is comparable to prac-
tices in Wales where both petty and grand juries made marked efforts to 
prevent offenders being found guilty of robbery indictments. Therefore, 
in the wider British context, Scottish responses to robbery in the mid-
eighteenth century, with the notable caveat of the Highlands, reinforce 
the centre–periphery dichotomy established by King and Ward in their 
study of the capital punishment of property offences.51

The number of executions for robbery had been relatively low until 
the 1780s, especially when compared to England, and there was at least 
a degree of awareness of this, as evidenced in the above case. However, 
by the second decade of the nineteenth century, robbery had become 
a greater concern in the Scottish courts and the newspapers, a topic 
that will be further discussed in Chap. 3. In terms of the geography 
of the crime, the predominant number of capital convictions occurred 
in Scotland’s central belt, a fact that was evident in the parliamentary 
returns for the years 1811–1814.52 In gathering and analysing the data 
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presented in the 1819 Report from the Select Committee on Criminal 
Laws, Emsley demonstrated that for London and Middlesex, between 
1775 and 1784, the percentage of people executed following a capital 
conviction for highway robbery was 38.9%. By the early nineteenth cen-
tury this had fallen to 8.6%.53 Comparatively, in Scotland in the 1780s, 
during a peak decade in the overall numbers sent to the scaffold, 58.3% 
of those capitally convicted for robbery were executed. While this subse-
quently declined slightly, by the second decade of the nineteenth century 
it had risen again and 84% of offenders capitally convicted for robbery 
or the crime of stouthrief, which was sometimes charged synonymously 
with robbery in the early nineteenth century and involved the use of 
violence in a dwelling place, were executed. Chapter 3 will examine this 
continued high proportion of executions to capital convictions in more 
detail and present some potential explanations for it.

There were 49 executions for theft of cattle, horses or sheep in this 
period. Fourteen of the cases occurred between 1746 and 1755 follow-
ing trials before the northern Circuit, this being the highest concentra-
tion of executions for the crime in any decade across this period. When 
breaking down the numbers of executions by decade, those for cattle, 
horse or sheep theft present almost a reverse pattern to the figures for 
other property offences, notably robbery, as there were only seven peo-
ple executed for the crime following the turn of the nineteenth cen-
tury. Towards the end of the eighteenth century the charges were often 
restricted to a lesser offence and thus not punished capitally. For exam-
ple, in Inverness in May 1774, three men had been indicted for cattle 
theft but were found guilty only of slaughtering the cows in question.54 
By the nineteenth century it was only in cases of excessive theft, such as 
that of James Ritchie who had stolen 30 sheep from the parks of Gordon 
Castle, where a capital punishment was passed.55 A return of the num-
ber of persons brought to trial for crimes of a potentially capital nature 
in Scotland between 1827 and 1832 was presented to Parliament in 
1832. The total number of people charged with various forms of theft, 
including that of horses and cattle as well as theft aggravated by house-
breaking, was 1076. However, in all but 24 of these cases, the charge 
was restricted so the criminal would not face a capital trial.56 Of these 24 
cases, there were 12 capital convictions but only three executions. This 
demonstrates that, by the 1830s, property offences were sending fewer 
criminals to the scaffold despite Alison’s observation in 1832 that “prob-
ably a greater number of cases have been tried since the peace of 1815 
than from the institution of the Court of Justiciary down to that time.”57 
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A reading of the court records themselves also reflects the swell in the 
sheer volume of cases. An increase in criminality may have occurred, par-
ticularly in Scotland’s rapidly industrialising central belt, or policing and 
prosecution methods may have become more efficient, thus bringing 
more offenders to justice. However, what is clear is that the figures dem-
onstrate the importance of the discretionary power of the courts, par-
ticularly that of the judges, to limit the level of punishment meted out.

In England, upwards of 60 capital statutes were passed in the  
eighteenth century related to the crime of forgery.58 Furthermore, 
McGowen stated that, along with murder, a capital conviction for the 
crime of forgery in the eighteenth century was the most likely to see an 
offender subsequently executed in England.59 However, many of the 
capital statutes that made up the ‘Bloody Code’ were not extended to 
Scotland. In turn, there were only 26 men executed for the crime of for-
gery in Scotland in this period and a further 18 men and two women 
who had been capitally convicted for the crime but subsequently par-
doned. Comparatively, in England between 1775 and 1815, Emsley 
gathered the figures for London and Middlesex as well as the Home 
Counties, Western and norfolk circuits and found that 366 people 
were capitally convicted for forgery and, of these, 204 were executed.60 
During the trial of George McKerracher in 1788, despite the fact that 
he had forged and uttered (distributed) £48 and £49 bills of exchange, 
his defence argued that no damage had been sustained by any individual 
and thus asked for a restriction of the charge. However, this was refused 
and he was found guilty and sentenced to be executed in Stirling in 
March 1788.61 When sending his report of the trial proceedings to the 
Home Office, the Lord Advocate, Ilay Campbell, stated that there were 
no favourable circumstances in McKerracher’s case. He further asserted 
that forgery was as much a capital crime in Scotland as in England and 
called for an example to be made with his execution.62 The belief that 
the crime would not be punished with death in Scotland was also appar-
ent among others capitally convicted, even as they mounted the scaffold. 
At his execution in 1785 neil Mclean was described as having “laboured 
under a misconception of the nature of his crime” and the severity of 
the punishment attached to it.63 These cases are examples of the discre-
tion exercised in the Scottish courts in response to the crime of forgery, 
perhaps due to their greater use of the common law as opposed to the 
statutes that made up the ‘Bloody Code’.

There were two main aggravations evident in cases where offend-
ers were capitally punished for the crime of forgery. The first was the 
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magnitude of the crime. David Reid had forged Bank of Scotland notes 
and uttered them in various areas including Edinburgh, Dumfries, 
Kirkcudbright and Wigtown in 1780.64 Similarly, William Mackay had 
committed the crime in Ayr, Lanark and Renfrew. Although the jury 
only found him guilty of one of the charges, when passing the death sen-
tence Lord Gillies stated that even if the prisoner had issued only one 
forged note, it was the same as if he had issued 50 of them.65 The second 
aggravation in some of the cases was the status of the condemned. In 
cases of forgery, unlike in most other crimes, if a person was educated, 
a man of property, or held a position of trust their offence was aggra-
vated. William Evans had been an overseer on the estate of the Duke 
of Portland before his execution in 1816 for forging bills of exchange.66 
Malcolm Gillespie was an excise officer in Aberdeen when he was con-
victed of forging in excess of £200 in bills of exchange.67 Following his 
execution in 1800 for forging and uttering notes of Carrick, Brown and 
Company, bankers in Glasgow, Samuel Bell was described as having been 
an industrious man of property.68 Following his conviction for forgery 
in 1797 Millesius Roderick Maccullan was reported to have been bred 
in polite life and to have had the manners of a gentleman. Despite peti-
tions from various respectable quarters in Edinburgh he was executed.69 
An article in the Chester Courant cited similarities between his case and 
the heavily reported upon English case of Dr William Dodd, who had 
been executed at Tyburn for forgery in 1777, and stated that forgery was 
a dangerous crime and was not to be forgiven regardless of the status of 
the offender.70

By the late 1820s there were calls to abolish the death penalty for the 
crime of forgery due to the increasing difficulties in securing capital con-
victions.71 In England and Wales between 1820 and 1829, Radzinowicz 
noted that of 733 people capitally convicted for forgery, only 64 were 
executed.72 In Scotland in the 1820s there were six executions but nine 
pardons for the crime. The Edinburgh Review, a magazine edited by 
young Whig lawyers with support from men such as Francis Jeffrey and 
Henry Cockburn, argued for the promotion of Whig reforms to Scots 
law in the early nineteenth century. Despite sitting in an English seat in 
the Commons, Henry Brougham was one of the most prominent con-
tributors to the Review and wrote in 1831 on the abolition of the death 
sentence for the crime of forgery. He argued that the death sentence was 
harder to secure for the crime and thus it was logical to legislate for a less 
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severe, but more certain, punishment.73 In this sense the situation north 
and south of the border was comparable and thus the death sentence was 
abolished for the crime of forgery in England and Wales and Scotland by 
an act passed in 1832 (2 & 3 Will. IV c.123).

concLuSion

To conclude, although Scotland’s lesser use of the gallows has been 
acknowledged by historians, the subject has thus far remained largely 
unexplored. To quote Crowther, Scotland is a country with “no criminal 
record.”74 This study seeks to provide this history through its examina-
tion of Scotland’s use of capital punishment. The journey of an offender 
from the commission of their crimes to their suffering for them upon the 
scaffold was subject to a discretionary and multi-staged decision-making 
process. Although this chapter, and the book more widely, is focused 
upon those who were brought before the central criminal courts and 
capitally convicted, it has acknowledged the importance of pre-trial pro-
cesses such as the building up of evidence and the decision of the courts 
to pursue capital charges or not. It has addressed the theme of judi-
cial discretion in Scotland and questioned how these factors potentially 
impacted upon the number of people who were tried on a capital charge. 
Furthermore, it has explored crucial long-term patterns and trends in the 
use of capital punishment for certain crimes to contextualise the subse-
quent chapters of this book.

The chapter has demonstrated the importance of the nuances of 
the Scottish legal system and court procedures that impacted upon the 
country’s use of the death sentence. It has offered notable compari-
sons between the Scottish and the English experience of capital punish-
ment and has provided a fresh perspective from which to view relations 
between the two countries in the wake of the 1707 Union. What is clear 
is that, while there were discernible similarities in the use of the death 
sentence north and south of the border, the Scottish experience can-
not be assimilated into the English historiography. Instead, it provides 
a unique perspective that both reinforces and yet challenges the broader 
eighteenth- and nineteenth-century penal narrative, particularly when we 
examine the drivers behind the use of the death sentence and the judicial 
responses to it during three focal periods in Scotland’s capital punish-
ment history.
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