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                                     Abstract
In the popular imagination, legal proceedings and their rules of law are thought of as paths to unalloyed truth. Both practitioners and scholars know this is often not the case because the law is, as are other domains, riddled with fictions. Indeed, the law sometimes borrows fictions from other domains to help it achieve results that would otherwise be unobtainable. One such place is securities law, in which courts in the United States have borrowed the concept of the ‘efficient market’ from economics to make fraud class actions possible. But that concept is—if not wholly—at least in good measure fictional.
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                             Notes
	1.For the purposes of this paper, it may be helpful to keep in mind a particular type of fiction: viz. a fiction devised to circumvent a procedural difficulty (Del Mar, this volume, Chap. 11, pp. 240-1) (discussing Roscoe Pound’s theory positing that law’s growth comes via distinct modes, one of which is ‘fictions’).


	2.I have in mind things like historical or ‘true crime’ novels, which are classified as ‘fiction’ despite being more or less grounded in fact. For example, in 1959, Dick Hickock and Perry Smith murdered Herb Clutter and his family in rural western Kansas. That is a fact. Yet many incidents in Truman Capote’s 1966 telling of that story in In Cold Blood are pure fancy.


	3.Given the passage of time, some of what I am about to say may be fictional, though unintentionally so.


	4.
                    Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 727 (1975).


	5.See, e.g. §§ 11, 12, 15 of the 1933 Act, 15 U.S.C. §§ 77k, 77l, 77o; §§ 9, 16, 18, 20 of the 1934 Act, 15 U.S.C. §§ 78i, 78p, 78r, 78t. One might also note that both before and after passage of the primary securities acts, Congress has shown an ability clearly to articulate the existence of a private right of action. See, e.g., Section 4 of the Clayton Act, and Section 1964(c) of the RICO statute.


	6.Ultimately, the Court gave up all factual pretences to the issue: ‘Judicial interpretation and application, legislative acquiescence, and the passage of time have removed any doubt that a private cause of action exists for a violation of § 10(b) and Rule 10b-5, and constitutes an essential tool for enforcement of the 1934 Act’s requirements.’ Basic, Inc. v. Levinson, 485 U.S. 224, 231 (1988).


	7.
                    Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 1309, 1317 (2011).


	8.
                    Cf. Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th Cir. 1997) (‘policy at the very core of the class action mechanism’ aims to solve ‘the problem that small recoveries do not provide the incentive for any individual to bring a solo action…’) with Andrews v. AT&T, 95 F.3d 1014, 1025 (11th Cir. 1996) (although ‘Rule 23 is to be applied flexibly, the manageability problems [here] defeat the Rule’s underlying purposes and render these claims inappropriate for class treatment’).


	9.
                    Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 614 (1997).


	10.Fed. R. Civ. P. 23 (b) (3) (emphasis added).


	11.
                    Basic, Inc. v. Levinson, 485 U.S. 224, 231 (1988).


	12.In fraud cases, reliance is the usual—though not the only—way of showing that a misrepresentation proximately caused a plaintiff harm. When considered this way, the Basic fiction that we’ll be discussing is just an instantiation of a common judicial move when a court is facing evidentiary gaps or procedural difficulties (see Lee, this volume, Chap. 12).


	13.The US Supreme Court fairly recently confirmed the ongoing viability of the theory and also held that—although a plaintiff must plead and prove loss causation (Dura Pharmaceuticals, Inc. v. Broudo, 125 S. Ct. 1627 (2005))—no proof of loss causation is required to invoke the fraud-on-the-market presumption for purposes of class certification. Erica P. John Fund, Inc. v. Halliburton, 131 S. Ct. 2179 (2011). But, as I note at the end of this paper, the Court has once again granted a petition for writ of certiorari in Halliburton, this time to consider overruling Basic.


	14.Here, the Court is relying on a lower-court decision, In re LTV Securities Litigation, 88 F.R.D. 134, 143 (N.D. Tex. 1980).


	15.Raymundo Gama (this volume, Chap. 16) suggests that one of the functional reasons for a court’s resort to a presumption is ‘to avoid a procedural impasse’ (p. 361).


	16.Thanks to Burkhard Schafer for reminding me of this example. Simon Stern (this volume, Chap. 8) elaborates on the parallels between ‘textbook’ scientific models and artificial legal concepts to conclude that the value of these approximations resides in their ability to ‘explain[] phenomena within [a] field’ (p. 162).


	17.The hypothesis continues to have its defenders, either nearly wholesale (Klock 2010) or in the main (Ribstein 2001).


	18.For a Benthamite, though, this would amount to trading one fiction for another because the concept of ‘causation’ is itself a fiction Quinn, this volume, Chap. 4, p. 72).


	19.See, e.g. Bridge v. Phoenix bond & Indemnity Co., 533 U.S. 639, 650–660 (2008).


	20.See also Dunbar and Heller (2006, p. 523): ‘While there were doubts about the theory at the time, and even the different measures of market efficiency were not necessarily clear, the efficient market hypothesis seemed to have been the right theory at the right time for the purposes that the Court was attempting to address’.


	21.See Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996).


	22.For a discussion of these notions of objectivity and law and economics in the context of narrative theory, see Gordon (2011, pp. 160–164, 194–195).


	23.Of course, some have argued that science cannot rid itself of the human dimension through which it is practised and so bias inevitably creeps in. For a neat summary of this issue see, Grinnell (2008, pp. 10–18).


	24.For this reason (and others) legal language has for some time been under pressure to conform to—or at least accommodate—scientific vocabulary (Petroski, this volume, Chap. 7, p. 149).


	25.
                    Berry v. Chaplin, 169 P.2d 442 (Cal. App. 1946).


	26.Postema cites Whitney v. California, 274 U.S. 357, 372 (1927) (Brandeis concurring) (we want our society to be one in which ‘deliberative forces prevail over the arbitrary’).


	27.Posner’s (1971, 1975) most influential work in the law and economics vein began to appear in the early 1970s. The seminal work in what we now think of as law-and-economics analysis traces to a decade earlier, especially with the work of (now Judge) Guido Calabresi and Ronald Coase; see Calabresi 1961; Coase 1960.


	28.Even more recently, Posner (2010, p. 278) has suggested that the current economic crisis has undermined the efficient-market hypothesis.


	29.See, e.g. Apani Southwest, Inc. v. Coca-Cola Enters., 300 F. 3d 620, 628 (5th Cir. 2002) (‘Where the plaintiff fails to define its proposed relevant market with reference to the rule of reasonable interchangeability and cross-elasticity of demand, or alleges a proposed relevant market that clearly does not encompass all interchangeable substitute products even when all factual inferences are granted in plaintiff’s favor, the relevant market is legally insufficient, and a motion to dismiss may be granted’).


	30.See Dunbar and Heller (2006, p. 521) (listing as reasons, among others, that even rational investors might trade without believing in the validity of the market price if (1) they are reacting to cash flows, (2) there are no close substitutes, (3) they believe that a bubble will continue, (4) they are herding because they weigh the decisions of others more than information about fundamentals, or (5) they use simple strategies like momentum trading).


	31.See, e.g., McLaughlin v. American Tobacco Co., 522 F.3d 215 (2nd Cir. 2008) (cigarette market); Sikes v. Teleline, Inc., 281 F.3d 1350 (11th Cir. 2002) (certain telephone services).


	32.See Oldham (2002), discussing, among other things, the legislative history of the PSLRA.


	33.133 S. Ct. 1184 (2013).


	34.Petition for a Writ of Certiorari, Halliburton v. Erica P. John Fund, No. 13–317 at 11.


	35.Brief in Opposition Halliburton v. Erica P. John Fund, No. 13–317 at 30.
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