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CHAPTER 6

Dealing with Conflict and Dissent
in the Roman Catholic Church. An Inventory
from the Perspective of Canon Law

Bernhard Sven Anuth

Wherever people live together in communities, differences of opinion and
disputes cannot be avoided. Usually, the law serves to resolve such con-
flicts within a community in an orderly manner and conduces to restore
legal peace. Amongst people who form a community of faith, there are
often conflicts about the right doctrine and its preservation or reform. It
is especially those conflicts that raise the question of how a religious

As a basis for the key note presented at LEST XIII, the author prepared a
detailed study in German, which has been published in 2023: Bernhard Sven
Anuth, “Zum Umgang mit Konflikt und Dissens in der romisch-katholischen
Kirche. Eine Bestandsaufnahme aus kirchenrechtlicher Sicht,” in Kanonist,
Ordensmann und Gestalter, ed. Wilhelm Rees et. al. (Berlin: Ducker &
Humblot), 27-59.

B. S. Anuth (<)

Faculty of Catholic Theology, Eberhard Karls University of Ttibingen,
Tibingen, Germany

e-mail: bernhard.anuth@uni-tuebingen.de

© The Author(s) 2024 83
J. Gruber et al. (eds.), Dissenting Church, Pathways for Ecumenical

and Interreligious Dialogue,

https://doi.org,/10.1007 /978-3-031-56019-4_6


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-031-56019-4_6&domain=pdf
https://doi.org/10.1007/978-3-031-56019-4_6#DOI
mailto:bernhard.anuth@uni-tuebingen.de

84 B.S.ANUTH

community deals with dissent, to what extent it is tolerated and perhaps
even regarded as productive, or whether and, if so, at what point it fights
dissent for the sake of the common conviction of faith.

The Catholic Church has differentiated legal rules and procedures on
how to deal with conflicts and dissent within the communion, and it also
uses legal means to try to prevent deviations that endanger the community
and the faith. These canonical regulations convey the self-understanding
of the Catholic Church and therefore the theology of the legislator, espe-
cially its ecclesiology. Therefore, the following remarks are not about a
personal theological draft but aim to deliver realistic information on the
official doctrine and applicable law of the Catholic Church.

PREVENTION OF CONFLICT AND DISSENT ...

... Through General Commitment of the Faithful

The Code of Canon Law (CIC) obliges all Catholics to always maintain
communion with the church in expression and behavior (c. 209 § 1) and
to fulfill their duties to the universal church and their respective particular
church with “great diligence” (§ 2). According to canon law, Catholics
have to “direct their efforts to lead a holy life and to promote the growth
of the church as well as its ongoing sanctification” (c. 210) and “have the
duty and right to work so that the divine message of salvation more and
more reaches all people in every age and in every land” (c. 211). Above all,
they are bound to follow with Christian obedience those things which the
sacred pastors declare as teachers of the faith or establish as rulers of the
Church (c. 212 § 1). A breach of this legal obligation is punishable by law
and extends in matters of doctrine to all teachings presented by the
Church’s Magisterium. It depends on the degree of the binding force of
the respective doctrine which precise attitude of response is required to a
declaration of the Church’s Magisterium and thus is to be determined
according to the special norms of canon law: In the case of definitive,
which means infallible, doctrines of the Revelation, canon law requires
obedience of faith as an irrevocable assent to divine authority (c. 750 § 1).
Definitive doctrines, which are not themselves contained within the
Revelation, but are, according to official classification, closely related to it
and presented as infallible, are, although merely requested by the Church
“to be firmly embraced and retained” with an obedience that is equally
irrevocable (c. 750 § 2). This, for example, applies to the Church’s
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doctrine on the impossibility of women’s ordination to the priesthood, the
prohibition of cuthanasia, or the illegitimacy of prostitution.!

In the case of non-infallible doctrines of the authentic Magisterium, for
example, the moral judgment on homosexuality or contraception,
Catholics are obliged to a religious submission of intellect and will (cc.
752f.), meaning, to external observance and intellectual assent and appro-
priation of the respective doctrine.> An obedient silence is permissible, as
the maximum deviation from non-infallible teachings of both the univer-
sal and particular church’s Magisterium, and only in justified exceptional
cases.® The purpose of this silentinm obsequiosum is “not allowing non-
consent to become apparent beyond the private sphere.”* Any public dis-
sent would violate the obligation to obey according to cc. 752f.°

Theologians and canonists have long criticized in particular the legal
duty of obedience to teachings of the non-infallible universal Magisterium
and its penal sanction: Some of them proclaim that the legal situation cre-
ated by CIC/1983 “is more than problematic, at least in regards to the
academic freedom of theology, the respect of freedom of conscience, and
concerning the formation of a sensus fidelium in the Church”; canon law
would do well “not to establish a legally sanctioned claim to obedience
that gives the impression that obedience to the faith and orthodoxy is to
be equated with consent to an abstract doctrinal system.”® However, Pope
John Paul II only once modified the CIC with regard to the Church’s
teaching function: In 1998, he closed a legal gap regarding the faithful’s
duties to obey. Since then, all Catholics are legally obliged to adhere to all
infallible doctrines that are not part of the Revelation (¢. 750 § 2).7
Disobedience may be punishable by law (c. 1371 n. 11998; ¢. 1371 § 12921).

... Through Special Precautions for Clevics
and Other Multiplicators

Since 1983, canon law even provides specific requirements for candidates
for the clerical state and for lay multiplicators.

Clerics

All clerics are legally “bound by a special obligation to show reverence and
obedience to the Supreme Pontiff and their own ordinary” (c. 273). When
finally editing the CIC, Pope John Paul II deliberately placed this obliga-
tion at the top of the catalog of clergy duties and rights.® To ensure that
clerics actually yield the required obedience, they should be formed
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accordingly through seminary education (c. 245 § 2). The diocesan bishop
must convince himself of the suitability of a candidate twice during the
period of formation, and once more each time ahead of the ordinations to
diaconate and priesthood (cc. 1051f.). Before admission to the diaconate,
each candidate must also make a profession of faith according to the for-
mula approved by the Apostolic See (c. 833 no. 6), which signifies con-
fessing his present “total identification with all the teachings of the
Church.” ® For this purpose, the formula of the professio fidei was last
amended in 1989, and “to complete it”, the obligation to take the oath of
fidelity was extended to candidates for the ordination as deacons.!® This
composition of a present confession and a promissory oath has served
“like the former oath against modernism as a preventive assurance and
safeguard of loyalty”!! in the Latin Church ever since.

Any priest who later assumes the office ofa pastor (parochus) or becomes
vicar general, episcopal vicar, or judicial vicar must again take both the
professio fidei and the oath of fidelity (c. 833 no. 5f.). All those who are
appointed bishop or who are legally equal to the diocesan bishop are also
obliged to take the professio fidei (no. 3); future bishops must also take a
special oath of fidelity before taking office, in which they promise perpet-
ual fidelity to the pope and commit, among other things, to giving an
account of their conduct of office to the Apostolic See and to obediently
accepting and carrying out its orders or advice.!? Candidates for an episco-
pal office have previously undergone the so-called informative process by
which the Apostolic Nuncio prepares their assessment of suitability by the
Apostolic See (cc. 377 § 3; 378 § 2). In this procedure, which is carried
out under the pontificial secret, the Apostolic Nuncio asks selected clerics
and laypersons, among other things, for their assessment of the candi-
dates’ fidelity to the Magisterium of the Church, in particular to the docu-
ments of the Holy See on the priesthood, the ordination of women to the
priesthood, marriage, social justice, and sexual ethics.!® Thus, only those
who can be expected to be obedient and conform to doctrine are expressly
considered for the highest particular church government office of the
diocesan bishop.

Teachers of Catholic Religious Education

Teachers of religious education are selected according to similar criteria:
The diocesan bishop does not only have to regulate and watch over this
area in general (cf. 804 § 1) but he must also ensure that all teachers of
religious education within his diocese “are outstanding in correct
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doctrine, the witness of a Christian life and teaching skill” (c. 804 § 2). He
therefore “has the right to appoint or approve teachers of religion and
even to remove them or demand that they be removed if a reason of reli-
gion or morals requires it” (c. 805).

Theologians

Lecturers in Catholic theology are also subject to preventive control by
the Church’s authority: according to canon law, the latter must generally
ensure that only those lecturers are appointed to ecclesiastical institutions
of higher education who also “are outstanding in integrity of doctrine and
probity of life” (c. 810 § 1; cf. c¢. 818). Those who teach a theological
discipline also need a mandate from the competent ecclesiastical authority
(c. 812). Theologians, who teach disciplines pertaining to faith or morals
also have to take the professio fidei (c. 833 no. 7). Since 1989, they usually
have to complete the professio fidei by taking the oath of fidelity. In addi-
tion, the “nihil obstat” of the Holy See must be obtained before each
promotion to the highest category of teaching or before a permanent
appointment of a lecturer.!*

When Pope Francis revised the ecclesiastical law on higher education in
2017, he not only confirmed all these provisions but also reaffirmed the
continued validity of the Instruction “on the ecclesiastical vocation of the
theologian” with which the Congregation for the Doctrine of the Faith in
1990 inculcated and concretized the duty of obedience of theologians to
the Magisterium (c. 218).!* In addition, the legal obligation remains that
“[i]n studying and teaching the Catholic doctrine, fidelity to the
Magisterium of the Church is always to be emphasized” at Faculties of
Catholic Theology and that, “especially in the basic cycle, those things are,
above all, to be imparted which belong to the received patrimony of the
Church”. Opinions that are only probable, but not secured, and personal
views of the teachers, “which come from new research are to be modestly
presented [only] as such.”1®

DEALING WITH AND PROCEDURES FOR CONFLICTS ...

In addition to the aforementioned obligations, all the faithful must always
“take into account the common good of the Church, the rights of others,
and their own duties toward others” (c. 223 § 1). None of the rights of
the faithful in the Church, even if they are sometimes called “fundamen-
tal”, are fundamental rights in the sense of state law.'” They are always
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subject to the reservation that the ecclesiastical authority may direct the
exercise of rights in view of the common good of the Church (c. 223 §
2).18 If the faithful see their rights violated or threatened, they can cer-
tainly vindicate them within the Church and, if necessary, defend or
enforce them by legal means (c. 221 § 1).

At the same time, every diocesan bishop is ex officio obliged “to pro-
mote the common discipline of the whole Church and therefore to urge
the observance of all ecclesiastical laws” (c. 392 § 1). Furthermore, “he is
firmly to protect the integrity and unity of the faith to be believed” (c. 386
§ 2). His legal duty “to exercise vigilance so that abuses do not creep into
ecclesiastical discipline”, regards amongst other things “especially [ ...] the
ministry of the word” (c. 392 § 2). In the episcopal oath of fidelity, he
specifically swore to be ever vigilant in that regard, before taking office.?
If the faithful dissent from binding church guidelines in matters of doc-
trine or personal conduct of life, it can have specific consequences under
church law, for example, non-admission to sacraments or loss of the “mis-
sio canonica”. Some violations of church law or doctrine are even criminal
offenses and can be prosecuted accordingly.

Against this background, different procedures are used in the Catholic
Church, depending on the subject matter and constellation of the conflict,
to settle a dispute, punish violations of the law through disciplinary or
penal action, and to remove dissenting multiplicators from their office if
necessary.

... Between Individual Catholics

According to canon law, all the faithful “are to strive diligently to avoid
litigation among the people of God as much as possible”, as long as justice
is not compromised as a result, or “to resolve litigation peacefully as soon
as possible” (c. 1446 § 1). However, they are also entitled to legitimately
assert their rights in the Church and to defend them before the competent
ecclesiastical authority according to the norm of law (c. 221 § 1). This
common right of all faithful to legal protection is concretized in both
Codes in the introductory provisions on procedural law: according to c.
1491, any right is in principle enforceable. The object of adjucation in the
Church is both the prosecution or protection of rights of physical or
juridic persons and the declaration of juridic facts.?® An ecclesiastical court
can therefore be called upon to enforce and protect subjective rights
against endangerment or infringement, that is, to realize a legal claim.
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The judge should “encourage and assist the parties” at the very begin-
ning of a litigation, as well as at any other time in the trial, “to collaborate
in seeking an equitable solution to the controversy,” whenever he sees any
prospect of success in this regard (c. 1446 § 2). If a litigation only con-
cerns the private good of the parties and not also the common good of the
Church, the judge shall also consider whether the litigation can be ended
by an agreement, that is an amicable settlement of the parties, or by a
judgment of arbitrators according to cc. 1713-1716 (c. 1446 § 3).!

Canonists therefore have long called for the Church to “give greater
importance to the guaranteed subjective rights of the faithful”: For wher-
ever faithful receive appropriate attention from bishops and their tribu-
nals, this can surely help to “overcome the current discomfort of many [...
that] having right(s) and getting one’s right is not the same within the
communio of the Church.”?? Unfortunately, the indication of this problem
is still relevant today.

... Between Catholics and Church-Run Institutions

A special case, which is to be mentioned only briefly because it is not regu-
lated by universal church law, is that of conflicts between Catholics as
employees and Church-run institutions as employers: Although, in prin-
ciple, state labor law applies to all employment relationships under private
law in Germany, the right to self-determination of religious communities
opens up considerable scope for shaping employment relationships:
Therefore, Church-run institutions in Germany do not have to set up
work councils or personnel boards, but may go their own way through
so-called “Mitarbeitervertretungen.” The negotiation of working condi-
tions does not take place according to the system of collective labor agree-
ments with possible collective action either, but in so-called
“Arbeitsrechtlichen Kommissionen” filled with equal representation.
According to the “Grundordnung des kirchlichen Dienstes” adopted by
the German Bishops” Conference, the relationship between Church insti-
tutions and their employees is not characterized by the opposition of con-
tentious interests but by the guiding principle of the so-called
“Dienstgemeinschaft”. Accordingly, all those working in the Church and
its institutions, regardless of status, function, and religion, participate
cqually in the fulfillment of the mission.?®> Employers and employees pro-
vide a joint service; there may be different interests, but in view of the
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common mission of the Church, they must be reconciled as consensually
as possible.

Until 2022, the principle understanding of an employment as service in
the Church also resulted in the so-called “Loyalititsobliegenheiten” for
employees, which went beyond the actual work performance, but affect-
ing the personal conduct of life. Since according to Art. 3 (3) of the Basic
Law for the Federal Republic of Germany no one may be disadvantaged
because of their religious beliefs and the German state must ensure a legal
balance in the event of conflict regarding employment relationships in the
Church. For this reason, the scope and limits of the Church’s right to self-
determination in the area of individual labor law are regularly reviewed by
state labor courts. Up until now, German courts have generally been sym-
pathetic to the church. Whether and to what extent this will change as a
result of the case law of the Court of Justice of the European Union?*
remains to be seen.

There is a similar situation in the United States.?® Here, church institu-
tions can also make demands on the private lives of their employees and
use Church membership as a hiring criterion. With the so-called “ministe-
rial exception,?¢” which is being traced back to the First Amendment to
the U.S. Constitution, religious communities in the U.S. have even more
far-reaching options than in Germany when it comes to structuring church
employment relationships: If a Church institution in the U.S. classifies an
employee as a “minister,” a complete exemption from anti-discrimination
law is being established, so that state courts can no longer review a termi-
nation for any grounds of discrimination (e.g. disability, age). Whereas in
the past the “ministerial exception” was merely used for clerics and profes-
sions related to annunciation, church schools are now increasingly classify-
ing teachers as “ministers.” As well as this, an overall tightening of church
labor law can be currently seen in the U.S.?”

... Between Catholics and Church Authorities ...

Conflicts between Catholics and church authorities can be caused by very
different issues. Depending on the concrete subject matter and the legal
character of a decision by the church authority as well as the hierarchical
position of the conflicting parties, canon law offers various procedural
paths for conflict resolution. Formally, a fundamental distinction must be
made between administrative and judicial procedures. In penal law, for
example, the competent church authority is usually free to choose which
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of these procedures it will use to prosecute an offense (c. 1341 in connec-
tion with ¢. 1718 § 1). The faithful, on the other hand, may have no way
of initiating a trial because, for example, administrative tribunals do not
exist in the particular Churches of the Roman Catholic Church.

... After Administrative Decisions

Under the current canon law, controversies arising from an act of admin-
istrative power are not an object of trials at ordinary Church tribunals (c.
1400 § 2). Therefore, at least in their particular Churches, the faithful can
only take action against an ecclesiastical administrative act by an appeal.
Whoever considers himself or herself aggrieved by an administrative act
(decree), must first “seek the revocation or emendation of the decree in
writing from its author” (c. 1734). Only then he/she can propose the so-
called “hierarchical recourse” as the only legal recourse (cc. 1732-1739)%:
In this procedure, the respective higher church authority reviews the
legally challenged decision and can freely confirm, modify, or even revoke
it (c. 1739 CIC; c. 1004 CCEO). Canonists criticize this complaint pro-
cedure “since it is only rudimentarily regulated in canon law, as subopti-
mal and out of touch with reality.”?” They have also long criticized the lack
of administrative tribunals for independent review of administrative acts in
the particular Churches®: After Vatican II, the “Wiirzburg Synod” of the
(arch)dioceses of Germany (1971-1975) had already enacted an order for
Church administrative tribunals, which, however, never came into force.3!
Even the last overall draft during the process of revising the Code of
Canon Law still intended particular church administrative tribunals, yet
these canons were deleted by Pope John Paul II without any justifica-
tion.?? Therefore, there is still only one administrative tribunal in the
Catholic Church: the Second Section of the Supreme Tribunal of the
Apostolic Signature. Thus, it is an accordingly big challenge for the faith-
ful to approach this tribunal with a complaint.®

... tn the Area of the Church’s Discipline

If Catholics fail to comply with their duty of obedience towards the sacred
pastors as rulers of the Church (c. 212 § 1) or if they violate specific obli-
gations of office or profession, this may be legally sanctioned by the com-
petent hierarchical superior: Whoever disobeys a Church authority that
lawfully commands or forbids, and persists in disobedience after being
warned, shall even be punished.?* As penalties are merely subsidiary in the
Catholic Church, bishops may refrain from initiating a judicial or an
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administrative procedure for the imposition or the declaration of penalties
if they are convinced that, through fraternal correction, rebuke, or other
means, they can sufficiently repair the scandal, restore justice, and reform
the offender (c. 1341).3 Pope Francis, however, revised the Church’s
penal law in 2021 to make it more manageable for bishops as a regular
instrument of pastoral care.?® Thereby he concretizes, what up until now
was merely the undefined threat of'a “just penalty” (c. 1371 no. 2 CIC¥%3):
Henceforth, anyone “who does not obey the lawful command or prohibi-
tion of the Apostolic See or the Ordinary or Superior and, after being
warned, persists in disobedience, is to be punished, according to the grav-
ity of the case with a censure or deprivation of office or with other penal-
ties” (c. 1371 § 1 CIC?%). In this regard, it is also new that fines can be
imposed on church employees as penalty by withholding all or part of
their ecclesiastical remuneration (c. 1336 § 4 no. 5 CIC?%%!).

Even below the threshold of punishability, violations of the law and
disobedience to a specific directive of church authority can have conse-
quences: The sacred pastors can, for example, deem laypersons unsuitable
for church offices and duties and withdraw or not confer them. Similarly,
from the perspective of church authority, laypersons can, through insuffi-
cient fidelity to the law or a lack of obedience, disqualify themselves as
experts and advisors, and can therefore be dismissed from corresponding
functions or committees. A Catholic “who is in the proximate occasion of
committing a delict” may be warned (c. 1339 § 1). Ordinaries may also
issue a rebuke (correptio) whenever one of the faithful causes a scandal or
a grave disturbance of order by their conduct of life (c. 1339 § 2). The
revised penal law further gives the Ordinary the ability “to issue a penal
precept in which he sets out exactly what is to be done or avoided” if pre-
vious “warnings or corrections have been made to someone to no effect”
(c. 1339 § 4 CIC*2'). Church employees may have to expect conse-
quences under labor law that go as far as and include dismissals. Clerics
who owe special obedience to the Pope and their respective Ordinary (c.
273) must expect disciplinary measures: Beyond correction, warning, or
rebuke, the competent Ordinary may order, among other things, transfers
(cc. 190f.) or removals from office (cc. 192-195). A privation from office
(privatio), however, can under canon law only be considered as a penalty
for an offense (c. 196); moreover, the maximum penalty of dismissal from
the clerical state can only be imposed by the universal Church’s legislator
(c. 1317).
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Because the obedience required by canon law from all the faithful is to
be rendered as “conscious of their own responsibility” (c. 212 § 1), some
canonists see “responsible disobedience” as justified: Without it, “proba-
bly many wise innovations would not have taken place”?” in the Catholic
Church. However, this should not lead to idealizing disobedience in a
false sense. The aforementioned canonists argue: The responsible disobe-
dience is performed “after thorough consideration and out of deep con-
viction,” in order to “draw the community’s attention to misguided
individual regulations” and to “protect it from possible aberrations.”
Arbitrary disobedience, on the other hand, aims for an individual advan-
tage and is “usually done out of convenience or hubris.” Therefore,
“responsible disobedience also includes the willingness to accept and bear
the legal consequences of the practiced violation of the law.”3® This last
remark is important as to not raise false hopes: Canon law does not recog-
nize “responsible disobedience,” so invoking it does not protect anyone
from the legal consequences of his/her actions.

... in the Aren of the Church’'s Doctrine

Even in the case of doctrinal dissent, Catholics face different legal conse-
quences on a varying scale, depending on the specific violation and their
respective position. The threats of punishment under canon law for dis-
obedience of doctrines presented as binding by the Magisterium apply
equally to all faithful. Pope Francis expressly adhered to them in his revi-
sion of penal law: Whoever denies a truth which is to be believed by divine
and Catholic faith according to ¢. 750 § 1, or persistently doubts such a
truth of faith, is a heretic and incurs the penalty of excommunication /atae
sententine (c. 751 in connection with ¢. 1364 § 1). As soon as the penalty
has been declared, the faithful in question may no longer exercise liturgical
ministries, administer or receive sacraments, exercise ecclesiastical offices,
functions and ministries, and may no longer validly perform acts of eccle-
siastical governance (c. 1331).

Even non-heretics are liable to incur a penalty whenever they teach a
doctrine condemned by the Roman Pontiff or an ecumenical council, or
obstinately reject a doctrine presented in accordance with ¢. 750 § 2 or c.
752, despite official warning. They had to be punished with a “just pen-
alty” (zusta poena) (c. 1371 no. 11983) and since December 8, 2021, they
are threatened with concrete expiatory penalties, in addition to a censure
and deprivation of office (c. 13652%1).
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Catholics in Politics, Profession, and Society

Potentially punishable violations of binding doctrinal guidelines can by no
means only occur in catechesis, religious education, or theological teach-
ing but also in the everyday social or political commitments of Catholics.
In 2002, the Congregation for the Doctrine of the Faith, in a “doctrinal
note,” specifically inculcated that even in these areas, Catholics are obliged
to obey the Church’s Magisterium. Against “ambiguities” and “question-
able positions,” the Congregation emphasizes: “It would be a mistake to
confuse the proper autonomy exercised by Catholics in political life with
the claim of a principle that prescinds from the moral and social teaching
of the Church.”* A “well-formed Christian conscience does not permit
one to vote for a political program or an individual law which contradicts
the fundamental contents of faith and morals.”*® Whenever political activ-
ity of Catholics “comes up against moral principles that do not admit of
exception, compromise or derogation, the Catholic commitment becomes
more evident and laden with responsibility.”*! Catholic politicians may
only in exceptional cases deviate visibly from magisterial guidelines when
it is a matter of avoiding greater harm, and at the same time the doctrinal
obedience of the acting persons is not only ensured in regard to content
but also in that it is publicly known.*? Against this background, bishops
and bishops’ conferences on various occasions have called on Catholic
politicians to adhere to the Church’s doctrine regarding abortion legisla-
tion or have sanctioned their deviation from it.*?® Even as voters, Catholics
may not vote to open the institution of marriage to same-sex couples.** As
doctors and midwives, Catholics are not allowed to participate in abor-
tions,* and as lawyers, they are not allowed to earn their money as divorce
attorneys.*® Corresponding and possible other violations of magisterial
doctrine can lead to a denial of holy communion because, in the view of
their bishops or pastors, a dissenter is “obstinately persevering in manifest
grave sin” (c. 915).*” Dissenting Catholics may also no longer be allowed
to fulfill liturgical ministries and responsibilities, or they may be dismissed
from advisory councils or ecclesiastical offices.

The same legal consequences also threaten Catholics if they violate doc-
trinal guidelines in their personal conduct of life; for example, when living
together unmarried or in a marriage that is invalid under canon law.
Laypersons employed by the Church must also expect consequences under
employment law regarding all the above-mentioned violations, and clerics
must reckon with the disciplinary consequences already mentioned.
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Teachers of Catholic religious education and theologians can also be sanc-
tioned as multiplicators if they teach at state schools or universities.

Teachers of Catholic Religious Education

Every diocesan bishop has the canonical obligation to dismiss teachers of
religious education or to demand their dismissal from school authorities if
their teaching or their way of life offends binding doctrines of the Church
(c. 805).

Theologians

Those who study theology usually become multiplicators themselves and
could contribute to spreading erroneous views. For this reason, the
Church tries to protect students from deviations of the Church’s official
teachings by not allowing anyone to teach theology without an ecclesiasti-
cal mandate (c. 812). By virtue of the “nihil obstat,” the Apostolic See
decides on every permanent appointment of lecturers whereby the per-
sonal lifestyle is also regularly examined.*® The fact that Catholic theology
always has to be taught in fidelity to the Magisterium is not only regulated
by canon law*® but results from the self-understanding officially prescribed
for all theologians: “Never forgetting that he is also a member of the
People of God, the theologian must foster respect for them and be com-
mitted to offering them a teaching which in no way does harm to the
doctrine of the faith.”®® Where teachers at ccclesiastical institutions of
higher education no longer meet the necessary requirements, especially
with regard to their orthodoxy and irreproachable conduct of life, the
competent ecclesiastical authority must ensure that they are removed from
office (c. 810; cf. c. 818). For the same reasons, theologians may be
stripped of their mandate or “nihil obstat” and subsequently may no lon-
ger be members of Faculties of Catholic theology or teach or perform
exams in theological courses at state universities.®!

Unlike in the cases of clear violations of the Church’s doctrine concern-
ing the conduct of life, which can lead to the revocation of a mandate or
the “nihil obstat,” a doctrinal dissent and the corresponding violation of
the duty of obedience (cc. 750 and 752f.) must first be established. This is
the responsibility of the competent diocesan bishop, who is personally
bound and authorized by canon law to protect the Church’s doctrine of
faith and morals by any means they deem appropriate (c. 386 § 2). Bishops’
conferences worldwide have in many cases set up so-called committees of
doctrine.®? Without prejudice to the guardianship of the bishops in the
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particular Churches, the Dicastery (formerly: Congregation) for the
Doctrine of the Faith has the universal ecclesiastical mandate and authority
to promote and protect the doctrine of faith and morals throughout the
Catholic Church.®® That is why, in the case of dissenting theologians, the
Apostolic See can also intervene at any time and start a doctrinal examina-
tion in accordance with the “Agendi ratio in doctrinarum examine”
of 19975

The theologians in question will only learn about the opening of such
proceedings after the internal phase of the investigation has been com-
pleted and the Dicastery for the Doctrine of the Faith has come to the
preliminary judgment that a proposition is objectionable.®® At the same
time, all competent dicasteries of the Roman Curia and the respective
Ordinary of the theologian are also being informed,*® which makes,
according to insiders, “the author a persona mortun for the authorities,
even if the further proceedings end favorably for him.”*” The list of propo-
sitions considered as erroneous or dangerous, together with anonymized
expert opinions and statements from the preliminary investigation are
communicated to the author through the Ordinary with the request to
present a written response within three months.>® If this author’s response
satisfies the Dicastery, the doctrinal examination is quietly suspended
without any rehabilitation. If the response does not satisty the Dicastery,
it may, for example, withdraw the “nihil obstat,” obligate the author to a
public self-correction, prohibit the use of objected texts in theological
studies, or even impose or declare canonical penalties as far as excommu-
nication. The doctrinal complaint is published in a final “notification” of
the Dicastery in L Osservatore Romano, online and later usually also in
Acta Apostolicae Sedis.® At the latest, since the instruction “Donum
Veritatis” (1990), it must have become obvious to theologians that not
only a qualified, that is, organized dissent connected to a visible strategy
of opposition or protest is considered sanctionable, but any public devia-
tion from the Church’s magisterial doctrine.®

APPRAISAL

The rules and procedures for dealing with conflict and dissent in the
Catholic Church or for their preventive avoidance provided by canon law
indicate what is important to the legislator: As early as 1983, Pope John
Paul II dedicated a separate book in the CIC to the teaching function of
the Church and in it affirmed the competence and jurisdiction of the
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Church’s Magisterium against inquiries from post-conciliar theology. He
has, therefore, turned the general duty of obedience of the faithful into
differentiated legal obligations, dependent on the degree of bindingness
of an officially presented doctrine, and also for non-infallible doctrines.
Thereby, he demanded an obedience which only allows an obedient silence
as maximum deviation. The legal obligation to firmly embrace and retain
infallible doctrines that stem from beyond the Revelation, which was ini-
tially missing in the CIC, was added in 1998. Since the 1970s,/80s, the
Congregation for the Doctrine of the Faith often reacted quickly and con-
sistently to dissent from theologians and condemned dissenting teach-
ings.®! It was only much later that the widespread laxity in dealing with
sexual violence of clerics against minors had procedural consequences: It
was not until 2001 that Pope John Paul II reacted to the failure of his
bishops by revoking their responsibility for prosecuting sexual abuse and
obliging them to report any suspicions, which are at least probable, to the
Congregation for the Doctrine of the Faith.®? After that, it took another
20 years until sexual abuse was made a criminal offense against human life,
dignity, and freedom (c. 13982%2!); until then, despite all the criticism, it
had only been a punishable violation of celibacy. Until now, no pope has
responded to the demand for improved legal protection for the faithful by
establishing administrative courts in the particular Churches.

The Catholic Church offers only an extremely small space for conflict
and dissent: Even disputes between the faithful are to be avoided as much
as possible or are to be settled quickly, in a peaceful manner. Disobedience
to Church authority is punishable if necessary, and Catholics can never
legally deviate from binding doctrinal guidelines. Since Pope Francis wants
to give a more practical importance to penal law through its current revi-
sion, doctrinal dissent could also soon be punished more consistently than
it has been the case so far. But even if the Church does not take (penal)
action against disobedient Catholics, this does not mean that the deviation
is officially tolerated: Church authorities can also overlook violations of
law or other grievances without condoning them if they can either not be
prevented anyway or for fear of even greater evil if they intervene. Such a
dissimulation as actively turning a blind eye by Church authority does not
put dissenters in the right and does not protect them from later interven-
tion; however, too frequent or even regular dissimulation undermines the
Church’s legal order and creates “the hardly correctable impression of
double moral standards and untrustworthiness”® inside and outside
the Church.
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