
1This Chapter examines the legal status of private actors as potential duty-holders in
international law and considers ideas and arguments brought forward to substantiate
and further develop international environmental obligations for private actors. This
task also requires to clarify whether and to what extent international human rights,
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from which such corporate duties could arise, demand the protection of the
environment.

86 P. Gailhofer and C.-S. Scherf

Public international law in its traditional Westphalian1 form considers States as
the original legal subjects and concerns individuals indirectly by means of an
intermediation of rights and obligations via States.2 This narrow understanding of
international legal subjectivity has, however, evolved in many nuanced ways over
the centuries. While States still are considered to be the normal or ‘natural’ legal
subjects of international law, other international actors and, in particular, individuals
are now recognized as derivative, limited, passive or sui generis subjects of inter-
national law.3 As such, individuals can now, under certain conditions, be subjected
to obligations and/or enjoy rights in international law.

This is true, without reservation, for individuals as holders of human rights, which
are the most important example of the partial international legal personality now
assigned to private actors. In principle, this is the case also with respect to companies
that, at least as far as they are established as legal persons under the national laws of
one or more States, can rely on the legally recognized international rights that apply
to those legal entities. Examples of such corporate rights are the right to property and
protection against both expropriation and arbitrary treatment or procedural rights.4

The partial international legal subjectivity of corporations is also debated with
respect to international investment treaties.5 The question of if and to what degree
human rights not only protect ‘traditional’ rights but also fundamental needs and
interests related to the environment, is, in contrast, still controversial.

As further discussed below, it is widely considered that international environ-
mental law does not directly impose obligations on transnational corporations.6 It
thus predominantly is seen to impose duties on the States to curtail the harmful
activities of corporations operating from their territory to protect the global environ-
ment and the environment in other States. This importantly entails the obligation to
provide for local enforcement mechanisms in relation to corporate violations of
environmental law, either through criminal or civil liability law.7

Just as it is the case regarding State liability,8 legal obligations of private actors
rather are recognised with respect to human rights law. The existence of international
human rights obligations for transnational and multinational corporations, although
certainly not yet commonly recognized, has been analysed and vividly discussed for

1The notion of the Westphalian system of international law refers to the peace of Westphalia in
1648 and, for many international lawyers, serves as a synonym of the modern, secular international
system dominated by sovereign and equal States, cf. Fassbender (2011).
2Cf. von Arnauld (2016), p. 17.
3Peters (2016), p. 42.
4Cf. Nowrot (2012), p. 8.
5Cf. Nowrot (2012), p. 8.
6Augenstein et al. (2010), p. 9. Grosz (2017); Epiney (2017), p. 35.
7Augenstein et al. (2010), p. 11.
8Cf. Chap. 3.
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the last 25 years.9 Furthermore, increasing efforts have been made to formally
establish new ‘horizontal’ instruments for the protection of human rights in interna-
tional law, which are meant to directly oblige transnational corporations towards
individuals or groups as rights-holders. This discussion predominantly related to
human rights now is relevant for this study if, and to the extent that a legally relevant
connection between human rights and the goods and interests protected by environ-
mental law is recognised. In other words, these debates raise the question of whether
companies can violate their alleged human rights obligations by causing environ-
mental damage: how far do human rights obligations imply the protection of
environmental interests? Rapidly growing jurisprudence, as well as theoretical and
policy-related debates, discuss the nature and the scope of the link between human
rights and the environment.

4 Liability of Private Actors in International Law 87

This Chapter will try to do justice to these two variables of a human-rights-based
approach to environmental protection. The first Subchapter gives a brief overview of
the key debates on direct obligations for private actors in international law and then
moves on to recent initiatives to establish corporate human rights obligations. The
second Subchapter examines the equally vivid debates and dynamics regarding the
relevant substance of potential human rights-based environmental obligations.

4.2 Private Actors as Duty Holders in International Law:
Status Quo and Recent Initiatives

4.2.1 Direct International Obligations of Private Actors de
lege lata?

For many years, scholars have examined a weakening of the existing classical State-
centric approach in international law, which is seen to be moving away from the
traditional view that, under human rights law, individuals hold rights while only
States bear obligations.10 According to some, the present state of international law
governing corporate human rights practices suggests that core human rights obliga-
tions already apply to corporations.11

These scholars base this assumption essentially on two general arguments. On the
one hand, they argue, that the “grudging acceptance”,12 that some fields of interna-
tional law already govern the activities of private juridical persons, also supports
more general, doctrinal conclusions regarding general legal obligations of private

9Cf. Clapham (1993).
10de Brabandere (2009).
11Stephens (2002). Cf. Clapham (2019).
12Duruigbo (2008), p. 227; Clapham (2019), p. 12.
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actors. For these exemplary regimes of international law, authors refer to interna-
tional criminal law but also to more recent developments, such as the General
Comment prepared by the UN Committee on the Rights of the Child and the General
Recommendation on gender-based violence against women adopted by the UN
Committee on the Elimination of Discrimination against Women.13 Other examples
of mandatory norms addressing corporations include international contractual agree-
ments between corporations with respect to the terms and conditions used by those
enterprises which regulate their obligations regarding human rights.14 In addition,
‘voluntary’ norms adopted by international and national governments, as well as by
companies, are considered to actually include many binding rules of law because
they incorporate human rights norms that are supposed to be, in fact, obligatory
duties rather than voluntary undertakings.15 Observers have also diagnosed a “clear
trend in the declarative practice of States towards extending responsibility for
respecting human rights to private companies involved in the provision of private
services” concerning international investment law:16 Current models of International
Investment Treaties, such as the Indian Model Text for Bilateral Investment Treaties,
allow for counterclaims brought by a State against an investor, for example, for a
breach of the law relating to human rights. Investing enterprises could accordingly
find themselves embroiled in an international arbitration proceeding for failing to
respect human rights.17 On the level of such bilateral international treaties, individ-
ual States may be seen to deal with the implementation of direct legal obligations for
private actors.18 Legal discourses on the more general implications of such devel-
opments may also lead to changes in international customary law, where contractual
agreements do not stipulate explicit obligations of private actors.

88 P. Gailhofer and C.-S. Scherf

Urbaser S.A. et al. v Argentina
In 2016, the investment arbitration tribunal in the case of Urbaser S.A. et al. v
Argentina acknowledged the right of the host State to bring a counterclaim not
anticipated by an investor and, what came to many as a surprise,19 affirmed the
existence of obligations for investors in an unprecedented fashion.20 Although
the relevant Bilateral Investment Treaty (BIT), the Spain-Argentina BIT, did
not explicitly stipulate the possibility of counterclaims, the tribunal took a less
than traditional approach by rejecting the view that BITs do not impose

(continued)

13Clapham (2019), p. 16.
14Clapham (2019), pp. 14, 16.
15Stephens (2002), p. 80.
16McIntyre (2011), p. 152.
17Clapham (2019), pp. 14, 16. Cf. Article 14.11(i), Article 12.1(v) of the Indian Model-BIT.
18Nowrot (2018), pp. 15–16.
19Cf. Nowrot (2018), p. 17.
20Crow and Lorenzoni Escobar (2018), p. 90.
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obligations on investors21 and found that no provision in the BIT allows an
inference that the host State does not have rights [to be pursued by a counter-
claim] under it.22 In addition, the tribunal held that it had to ground its
judgment in harmony with other rules of international law of which it is a
part, including those relating to human rights.23 Even more strikingly, and
again contrary to the view of past tribunals which dismissed the international
legal subjectivity of private investors, the Urbaser tribunal found that “if the
BIT is not based on a corporation’s incapacity of holding rights under inter-
national law, it cannot be admitted that it would reject by necessity any idea
that a foreign investor company could not be subject to international law
obligations”. As investors are entitled to invoke rights resulting from the
Spain-Argentina BIT’s, more concretely from its most favored nation clause,
the investor could also be held to comply with obligations under international
law. The Tribunal also derived the legal subjectivity of corporations drawing
on CSR as a “standard of crucial importance”, which “includes commitments
to comply with human rights in the framework of those entities’ operations
conducted in countries other than the country of their seat or incorporation”.
Given this recent development, the tribunal draws the conclusion that it “can
no longer be admitted that companies operating internationally are immune
from becoming subjects of international law”. 24

4 Liability of Private Actors in International Law 89

A second, comparable argument claims that even agreements that explicitly
address States and their duty to implement and enforce obligations of corporations
do, in fact, also impose legal duties on enterprises. To make this point, scholars refer
to agreements stipulating environmental obligations, e.g. the Convention on
Transboundary Movements of Hazardous Wastes, which prohibits unauthorised
movement of hazardous wastes undertaken by “any person”, or international civil
liability conventions regarding environmental damage caused by enterprises.25

According to these arguments, such treaties, although, their concepts may be “still
very much influenced by the traditional paradigm of international law”, in fact
demonstrate the willingness of States to impose responsibilities directly on corpo-
rations. The explicit wording of various international nuclear and environmental
liability conventions, according to Peters, would allow for the assumption of direct

21Crow and Lorenzoni Escobar (2018), p. 96.
22Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argen-
tine Republic ARB/07/26, 8 December 2016, ¶ 1183. Counterclaims also could implicate financial
liability, cf. Crow and Lorenzoni Escobar (2018), p. 117.
23Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argen-
tine Republic ARB/07/26, 8 December 2016, 1200.
24Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argen-
tine Republic ARB/07/26, 8 December 2016, 1195.
25Stephens (2002), p. 70.
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international liability of private actors as these regimes directly, and with sufficient
detail, address the obligations of private actors. The respective obligations would be
appropriate for the direct application of local authorities and sufficiently clear and
predictable for the obliged companies.26 Suggesting, that international law does not
impose responsibility on private entities, because enforcement can only be achieved
by way of lawsuits in one or more States and which therefore excludes these regimes
from the ambit of public international law, accordingly would confuse the existence
of legal responsibility with the method of implementing and enforcing it.27 The lack
of international enforcement and the need for national action should thus not be
mistaken for the absence of an international norm defining a binding standard.28

90 P. Gailhofer and C.-S. Scherf

Notwithstanding these arguments, the majority of authors writing on this subject
cautiously maintain that corporations and other private actors, at least in principle,
are not bound by obligations in international law. This holds with respect to the first
argument of a generalisation of regime specific obligations of private actors. Accord-
ingly, there is no necessary correlation between rights and duties under the doctrine
of international legal subjectivity.29 Even if legal subjectivity of private entities is
acknowledged in specific contexts, subjects of law are not necessarily identical in
their nature or in the extent of their rights.30 With respect to the given legal situation,
scholars thus oppose a generalisation of regime- or sector-specific developments.
For example, they insist on a clear conceptual differentiation between individual and
corporate liability and between criminal liability and ‘civil’ or ‘tortuous’ liability.31

The intricacies of accepting corporations as duty-bearers of human rights obligations
are accordingly quite distinct from those permeating the international criminal law
debate.32 The described dynamics thus may point to a gradual and selective change
of the legal status of private actors. General obligations for private actors how-
ever have, at best, only embryonic support in customary international law.33

The second argument aimed at providing a progressive interpretation of interna-
tional regimes points to perspectives for the design of international treaties and even
existing avenues for the implementation of the treaties by courts and institutions. For
example, the evolution of (binding) primary norms in the practice of international
treaty law may provide concepts and doctrinal levers to change national jurispru-
dence regarding secondary obligations of private actors.

26Peters (2014), pp. 139–146.
27Ratner (2001), pp. 479–481.
28Stephens (2002), p. 70.
29Nowrot (2018), pp. 12–13; Crow and Lorenzoni Escobar (2018), p. 98.
30Crow and Lorenzoni Escobar (2018), p. 98.
31de Brabandere (2009), p. 207.
32van den Herik and Letnar Černič (2010).
33Cf. Kanalan and Eickenjäger (2016), p. 110; Nowrot (2018), pp. 10–11.
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The situation de lege lata, however, does not allow the conclusion that such direct
duties already would exist. International agreements have to be clearly distinguished
with respect to the explicit scope and the addressees of their obligations. In the
practice of international and national liability law, a concept of direct responsibilities
based on international environmental treaties has not yet materialised. Just as is the
case with most other international regimes, obligations under these regimes, at least
according to the legal status quo, are predominantly seen to directly address only
States and possibly constitute State duties to implement liability regimes. They
accordingly use the ‘traditional’ method to harmonise international civil law.34

Treaties that establish corporate liability for environmental damage according to
the predominant theory and practice do not impose obligations directly on the
corporations but obligations on States to take measures to ensure the liability of
legal persons engaged in the prohibited activities. Direct obligations of corporations
and other businesses therefore still must be considered as domestic rather than
international.35

4.2.2 Soft-Law and Private Standards as a Basis
for Transnational Corporate Accountability

While direct legal obligations of enterprises in international law are still an excep-
tion, numerous non-binding standards, initiatives and management systems exist
with regard to responsible business conduct, ranging from overarching standards
such as the OECD Guidelines for Multinational Enterprises36 (OECD Guidelines)
and the ISO 26000 Guidance on social responsibility to more specific sector-related
initiatives such as the Extractive Industries Transparency Initiative (EITI) and the
Fair Wear, Fair Trade and Fairmined Standards.

Such transnational and international norms, despite their non-binding character,
should be taken into account by the inquiry into the international environmental
accountability of businesses as they are practically, legally and politically signifi-
cant. In line with the approach of this Chapter, we focus on the significant
non-binding human rights norms in international law and briefly look at environ-
mental soft law and private regulation. We want to illustrate that in soft law, similar
to international law, there is potential for environmental and human rights standards
to mutually strengthen and support each other. By sketching out the relevance of
these standards for the law of inter- and transnational environmental liability, these
considerations form a starting point for the more specific explanations on the issue in
the next Chapters.

34E.g. Peters (2014), pp. 139–146.
35de Brabandere (2009), p. 206.
36OECD Guidelines for Multinational Enterprises, 2011 edition. Available at: https://www.oecd.
org/daf/inv/mne/48004323.pdf, last accessed on 31 Aug 2022.

https://www.oecd.org/daf/inv/mne/48004323.pdf
https://www.oecd.org/daf/inv/mne/48004323.pdf
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Non-binding Human Rights Due Diligence as a Global Reference Point
for Businesses’ Transboundary Responsibilities

The UN Guiding Principles on Business and Human Rights (UNGPs),37 devel-
oped between 2005 and 2011 under the mandate of the then Special Representative
of the UN Secretary-General for business and human rights John Ruggie and
unanimously endorsed by the UN Human Rights Council in 2011, are currently
seen as the global authoritative, albeit non-binding, standard on business and human
rights. They set forth a number of principles that aim to prevent, address and
remediate human rights abuses committed in the context of global business opera-
tions. More concretely, they foresee businesses self-regulating their business con-
duct by acting with (human rights) due diligence.

The UNGPs have strongly influenced current debates and have informed both
national strategies, business initiatives, other voluntary standards as well as binding
regulations worldwide. For example, the OECD Guidelines and other relevant
existing standards on responsible business conduct were amended by the addition
of the concept of due diligence. New standards were also developed, including the
OECD sectoral guidance on due diligence38 or the OECD Due Diligence Guidance
for Responsible Business Conduct39 (OECD Guidance). An increasing number of
due diligence regulations have been passed, such as the German Supply Chain Due
Diligence Act (LkSG),40 the French Duty of Vigilance Law,41 the EU Timber
Regulation,42 the EU Conflict Minerals Regulation43 and the California Transpar-
ency in the Supply Chains Act.44 A European Directive on due diligence in supply
chains is being drafted at the time of writing this Chapter. Notwithstanding relevant
divergences, the concepts of the UNGPs form the relevant model for national due
diligence regulations. Important issues regarding a regulatory implementation of the
UNGPs will be further discussed in Chap. 7. Here, it is sufficient to sketch out some
general aspects of the UNGP’s concepts.

Firstly, the UNGPs importantly emphasise that corporations have an autonomous
responsibility to respect human rights. The UNGPs differentiate between three

37Available at: https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.
pdf, last accessed on 31 Aug 2022.
38Available at: https://mneguidelines.oecd.org/sectors/, last accessed on 31 Aug 2022.
39Available at: http://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-
conduct.htm, last accessed on 31 Aug 2022.
40Gesetz über die unternehmerischen Sorgfaltspflichten in Lieferketten vom 16. Juli 2021.
41LOI n� 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des
entreprises donneuses d’ordre.
42Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010
laying down the obligations of operators who place timber and timber products on the market.
43Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying
down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their
ores, and gold originating from conflict-affected and high-risk areas.
44California Transparency in the Supply Chains Act of 2010 (SB 657).

https://doi.org/10.1007/978-3-031-13264-3_7
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
https://mneguidelines.oecd.org/sectors/
http://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
http://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
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normative pillars: (1) the State’s duty under international law to protect human rights
(“protect”), (2) the corporate responsibility to respect human rights (“respect”) and
(3) granting victims of human rights violations access to judicial and extrajudicial
complaints procedures and grievance mechanisms (“remedy”). Under the second
pillar, businesses “[. . .] should avoid infringing on the human rights of others and
should address adverse human rights impacts with which they are involved” (prin-
ciple 11, UNGPs).
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The concept of human rights due diligence forms the core of the second pillar in
that it foresees that companies self-regulate their business conduct. The UNGPs
clarify that this responsibility exists independently of a State’s duty to protect human
rights as well as over and above national regulations pertaining to the same,
constituting a global standard of expected conduct, cf. commentary to principle
11, UNGPs. This is highly relevant as it makes clear that it is not sufficient for
companies to monitor developments and follow the measures that States take.45

Second, the UNGPs explicitly refer to existing international human rights treaties,
specifying that businesses can have an impact on the entire spectrum of internation-
ally recognised human rights. Their responsibility thus applies to all such rights
(principle 12, UNGPs). While the UNGPs’ focus lies on human rights impacts,
environmental and other types of harm have to be considered where they lead or may
lead, to human rights abuses. Consequently, it is highlighted that businesses may not
be able to discharge their responsibility to respect all internationally recognised
human rights unless they integrate climate change considerations into their human
rights due diligence processes.46 However, the question of how this connection
between the environment and human rights is concretely constituted has, so far,
not been the subject of in-depth analysis in the context of the UNGPs.47 The
overarching discourse in international human rights law on this question, discussed
in detail below, may be insightful also in the context of this Subchapter.

Thirdly, the UNGPs lay down both procedural and substantial requirements: The
UNGPs, as well as the standards and regulations which build upon them (see above),
foresee several steps or elements for businesses to identify, prevent, mitigate and
account for how they address their adverse impacts on human rights. These are laid
out in the standard’s so-called operational principles and encompass the duties for
companies to (principles 16–22).

More concretely, companies are, first of all, expected to identify and assess their
actual and potential human rights impacts. Such an assessment would typically
include an analysis of the specific operating environment and the human rights

45District Court of The Hague Milieudefensie v Shell (2021) C/09/571932 / HA ZA 19-379, at
4.4.1.3.
46Cf. website on Climate change and the UNGPs https://www.ohchr.org/EN/Issues/Business/
Pages/Climate-Change-and-the-UNGPs.aspx, last accessed 4 Apr 2022.
47The Working Group on Business and Human Rights has announced an information note on what
all three pillars of the UNGPs entail for states and business enterprises in relation to climate change,
see https://www.ohchr.org/EN/Issues/Business/Pages/Climate-Change-and-the-UNGPs.aspx, last
accessed 4 Apr 2022.

https://www.ohchr.org/EN/Issues/Business/Pages/Climate-Change-and-the-UNGPs.aspx
https://www.ohchr.org/EN/Issues/Business/Pages/Climate-Change-and-the-UNGPs.aspx
https://www.ohchr.org/EN/Issues/Business/Pages/Climate-Change-and-the-UNGPs.aspx
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context, the people affected, the relevant human rights issues as well as how the
company’s activities relate to the latter. This type of assessment is considered crucial
in that it informs all the subsequent steps of the due diligence process (principle 18).
The assessment’s findings should subsequently be integrated across internal func-
tions and operations by assigning responsibility in the corporate organisation and
allocating the budget and personnel required to enable effective action (principle 19).
The company should also track its actions’ effectiveness to verify if its policies are
being adequately implemented and its measures effective in addressing adverse
impacts, as well as for the overall purpose of continuous improvement. (principle
20). Lastly, businesses need to account for and communicate externally on how they
address their human rights impacts towards (affected) internal and external stake-
holders, such as employees, investors and business partners by implementing formal
reporting procedures and the like (principle 21).

94 P. Gailhofer and C.-S. Scherf

While obligations to “identify, prevent, mitigate and account for . . . adverse
human rights impacts” refer to a concept of due diligence in a business practice
sense as a “management process”,48 the UNGPs also formulate a substantial stan-
dard. This means that they should avoid infringing on the human rights of others and
should address adverse human rights impacts with which they are involved, principle
11. The UNGPs thus contain both procedural due diligence obligations (“due
diligence as a process”) and a substantive standard of care, which requires a business
to do what is necessary in individual cases to prevent concrete violations of human
rights.49

Fourth, the UNGPs clarify the comprehensive scope of due diligence: Current
(non-binding) due diligence standards, such as the UNGPs, require companies,
regardless of their size, sector, ownership or operational context, to address both
the adverse effects caused by their own activities as well as those to which they
contribute or to which they are directly linked to as a result of their business
relationships. Activities are understood in this context as both actions and omissions,
while business relationships include, but are not limited to, business partners and
suppliers and apply to both non-State and State entities (principle 13, UNGPs). A
company’s responsibility, therefore, extends across its entire value chain.

The fifth and final point to note is that the UNGPs’ due diligence obligations vary
depending on the risks present and the companies’ leverage over them. While the
UNGPs, in principle, concern all businesses, each business’ duties will vary and
depend on factors such as the company’s size, its operational context, the severity
and probability of the (potential) adverse impact and the company’s level of
involvement. For example, smaller businesses may have more informal structures
and less financial means than larger companies and so their actions may differ
(principle 17, UNGPs). It has been convincingly proposed that the UNGPs formulate
two different standards: a stricter standard of avoiding its own impacts; and a
‘leveraged standard’ that seeks to prevent others’ impacts. Guiding Principle

48ILA Study Group on Due Diligence in International Law (2016), pp. 29 et seq.
49Smit et al. (2020), p. 107; Gailhofer (2020).
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13 clearly distinguishes between the responsibility of a business to avoid causing or
contributing to its own negative human rights impacts (13(a)) and the responsibility
to seek to prevent or mitigate impacts by third parties (13(b)). Companies that cause
or may cause an adverse impact are expected to cease, prevent and remedy the same,
whereas if they contribute or may contribute to an adverse impact they should cease
or prevent their activities that result in the impact and mitigate as well as remedy the
impact according to their contribution. Where companies are or may be directly
linked to an impact, they are not expected to remedy the same, instead, they should
address the impact by using their leverage on the entity concerned (principle 17, 19,
UNGPs).50
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The UNGPs also recognise that companies, especially if they have large numbers
of entities in their value chains, are likely to be unable to address all their adverse
impacts immediately and equally. They should therefore prioritise their efforts in
relation to the severity and likelihood of the impact. When assessing an impact’s
severity, both its scale, scope and irremediability must be considered.51 Determining
the content and scope of a duty according to the seriousness of the imminent risks
and rights violations, the likelihood of their occurrence and the company’s options to
mitigate or prevent them corresponds to widespread legal principles, e.g. in torts. In
modern supply chain legislation, these principles are summarised under the concept
of the appropriateness of the required measures, cf. sect. 3(2) German LkSG.52

50Debevoise and Plimpton (2017) propose that the term “cause and contribute to both” relates to the
probability of the impact (risk) and the company’s effect on that risk, while “directly linked to” is
centred on the benefit the company derives or may derive from the adverse impact. More specif-
ically, an adverse impact is caused where the company’s activities materially increase the risk of
that specific impact and these activities would be sufficient to result in that impact in and of
themselves. A company would, however, only contribute to an adverse impact where it materially
increases the risk of that specific impact but its activities in and of themselves would not be
sufficient to result in that impact. Lastly, a company would be directly linked to an impact where
it has a relationship of mutual commercial benefit with the entity concerned, and that entity
materially increases the risk of that specific impact. Directly then does not refer to the number of
intermediaries between the company and the entity concerned but rather, as to whether the impact
occurred as part of an activity that benefited the company.
51OHCHR (2012).
52The German Supply Chain Due Diligence Act (LkSG) also differentiates with regard to the
measures to be taken by a company to prevent, halt or mitigate violations between breaches of duty
committed in the company’s own business area in Germany and those committed abroad, in the
company’s own business area or by controlled companies, or by other direct suppliers. In the case of
a company’s own business operations in Germany, the measures taken must lead to a cessation of
the breach; in the case of a company’s own business operations abroad or in the case of controlled
companies, the remedy must still ‘generally’ lead to a cessation of the breach, Section 7(1) sentence
4 and Section 2(6) sentence 3 LkSG.
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Milieudefensie v Shell: The UNGPs as a Guideline for a Climate-Related
Standard of Care
The legal significance and universal recognition of the UNGPs, as well as their
potential relevance for cases of environmental liability are strikingly reflected
by the judgment of the Hague district court in the case of Milieudefensie v
Shell. In this ruling, the oil and gas company Shell, as a corporate group, was
obliged to reduce its emissions across its entire value chain by 2030 and do so
independently of any national regulations. This reduction obligation also
applies to so-called ‘Scope 3 emissions’ which, for example, arise through
the use of Shell’s products in cars and the like. Like the UNGPs, the court
distinguished between different due diligence standards based on the
company’s leverage: It ruled that the reduction obligation by 2030 represents
a duty of result for Royal Dutch Shell itself and all its subsidiaries, including
foreign subsidiaries. In contrast, a duty of conduct was assumed for ‘Scope
3 emissions’, i.e. for suppliers and emissions from the end product. In its
ruling, the court had to interpret the unwritten standard of care in Dutch civil
law and based this, among other things, on the UNGPs as an “authoritative and
internationally endorsed ‘soft law’ instrument”. “For this reason, the UNGPs
are suitable as a guideline in the interpretation of the unwritten standard of
care. Due to the universally endorsed content of the UNGP, it is irrelevant
whether or not [Shell] has committed itself to the UNGP.”53

Another important standard in this context is set by the OECD Guidelines. While
also legally non-binding, they form part of the OECD Declaration on International
Investment and Multinational Enterprises which was first adopted by the govern-
ments of OECD member countries in 1976 together with the Guidelines. The OECD
Guidelines address businesses that operate in a transnational context and set stan-
dards for responsible business conduct across a range of issues, including human
rights, labour rights, taxation, corruption and the environment. Since their revision in
2011, they now also include the concept of due diligence and, more specifically, a
chapter on human rights due diligence. Besides choosing a broader thematic scope,
they equally require companies to address their entire value chain.

Notably, the OECD Guidelines establish a unique non-judicial grievance mech-
anism (NJGM). Adherent governments are required to set up a National Contact
Point (NCP) whose main role is to further the effectiveness of the Guidelines by
undertaking promotional activities, handling inquiries, engaging in furthering dis-
cussions and contributing to the resolution of issues that arise in connection to the
implementation or non-observance of the Guidelines in specific instances.54

53District Court of The HagueMilieudefensie v Shell (2021) C/09/571932 / HA ZA 19-379 (English
version) at 4.4.11.
54OECD (2011), pp. 71ff.
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NJGMs are considered to be a beneficial complement to judicial procedures.
They may save time and costs on both sides and be more readily accessible for the
person or group seeking a remedy. In addition, there can be positive effects inherent
to the process, which is usually non-adversarial and instead relies on mediation,
dialogue and relationship-building. Conflicts can, in theory, be addressed at an
earlier stage to potentially prevent them or at least avoid escalation. Additionally,
depending on the judicial system, the chances of the parties settling on an effective
remedy may be higher. For one, legal proceedings can, under normal circumstances,
last many years and fail to provide compensation or other forms of meaningful
remedy in time, for example, when communities are evicted from their land. Cases
involving communities or larger groups of individuals usually also require more
complex solutions since interests, claims and grievances differ within the group or
community itself. However, NJGMs have also been the subject of criticism, in
particular with regard to their transparency, impartiality and effectiveness. 55

Concerning the NCPs, it has been positively highlighted that some cases have
been resolved in favour of the damaged parties or that a mediated agreement between
both parties was agreed upon. As their institutional and financial backing also allows
for continuous improvement the NCPs may, therefore, gain further relevance in
future.56At the same time, they have been criticised over their alleged lack of
impartiality, i.e. being somewhat pro-business and other issues involving case
handling procedures, which renders them largely ineffective. 57 A report by OECD
Watch found that “the NCP system continues to be largely inaccessible,
unpredictable, and unable to facilitate effective access to meaningful remedy for
victims of irresponsible business conduct. NCPs operate with highly variable
organisational structures and rules of procedure and handle cases in very different
ways, making it difficult for complainants to know what to expect.” More specifi-
cally, in 2018, only 9 percent of all cases filed reached an agreement, with a third
being rejected immediately without any opportunity to go to the mediation stage.
Only two cases filed by communities or NGOs resulted in some form of remedy for
the complainants, however, even in these cases the remedy applied was far short of
what was sought by the damaged parties. With regard to remedies applied, one case
resulted in a mere acknowledgement of wrongdoing by the company involved, while
in another case, the company concerned simply committed to improving their
policies in the future. Both of these cases were handled by the Dutch NCP.58

55Miller-Dawkins et al. (2016).
56There is ample literature on the evaluation of the OECDs National Contact points. See for
example: the Annual Reports on the OECD Guidelines for Multinational Enterprises, the National
Contact Points Peer Reviews (https://mneguidelines.oecd.org/ncppeerreviews.htm, last accessed on
31 Aug 2022) or for a more critical perspective: https://www.oecdwatch.org/, last accessed 31 Aug
2022. A list of specific instances can be found at http://mneguidelines.oecd.org/database/, last
accessed 31 Aug 2022.
57SOMO (2015). Miller-Dawkins et al. (2016).
58OECD Watch (2019).

https://mneguidelines.oecd.org/ncppeerreviews.htm
https://www.oecdwatch.org/
http://mneguidelines.oecd.org/database/
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The reasons for the NCPs ineffectiveness are attributed to, among other factors,
their lack of regard for the OECD Guidelines for complaint-handling, an overly strict
approach to admitting cases in the initial assessment state, delays resulting from poor
case management, restrictive policies on transparency and confidentiality, an unwill-
ingness by certain governments to sanction non-participation in the mediation
process, and non-fulfilment of recommendations. The report urges to revise the
OECD Guidelines, the procedural guidance and the rules governing the functioning
of the NCPs. Governments adhering to the OECD Guidelines should, in turn, ensure
an organisational set-up conducive to impartiality, provide sufficient resources,
ensure accessibility (e.g. promotional activities), enhance predictability (e.g. clear
timelines), protect complainants from threats and strengthen sanctioning for
non-compliance by businesses, among other things.59

International Responsibilities of Private Actors in Soft Law and Private Stan-
dards: Potentials and Challenges of Voluntary Standards

Non-binding norms and standards also play a major role for TNCs independently
of their human rights obligations. A number of international environmental regimes,
including the Sustainable Development Goals and the Paris Agreement on climate
change, rely on soft law requiring voluntary action, wide-ranging provisions for
participants and non-binding commitments, but do not include sanctioning mecha-
nisms.60 Soft treaties and other forms of soft law are praised to be more flexible and
adaptable and to allow for greater and more diverse participation than ‘hard law’. In
addition, soft law may avoid some of the obstacles that can prevent the adoption of
binding treaties while leaving open, and even facilitating, the possibility that soft-
law commitments may later become part of ‘hard’ treaties or customary international
law.61

‘Soft’ and ‘hard’ law instruments can both be rather abstract and, importantly, do
not always ensure that monitoring, measuring, reporting and verifying of the imple-
mentation and compliance with the stipulated norms and standards is or has taken
place. A great number of private norms and standards, such as industry initiatives or
certification schemes are accordingly seen, in principle, to be able to help manage
such governance gaps.62 For example, it has been observed that capacity deficits on
the part of the public sector have led to a ‘Cambrian explosion’ of transnational
institutions, standards and programs focused purely on the mitigation of carbon
emissions.63 The increasing relevance of ‘soft’, often private norms and standards is
not only true in the field of climate protection. A growing proportion of global
production in agriculture, forestry, electronics and other industries, such as mining,64

59OECD Watch (2019).
60Cf. Wanner (2021).
61Nadarajah (2020).
62GLOBE (2020), also see, Chap. 2 ¶ 22 et seq (Sect. 2.2.2).
63Cf. GLOBE (2020); Keohane and Victor (2011).
64Bodle et al. (2020).

https://doi.org/10.1007/978-3-031-13264-3_2
https://doi.org/10.1007/978-3-031-13264-3_2
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comply with voluntary sustainability standards.65 Such standards are used to govern
risks in global supply chains and can play an important role in international business
transactions and investment decisions.
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Potentially, private norms and standards may complement, concretise and thereby
support social and environmental norms or sustainability goals issued by govern-
ments and international organisations.66 An approach to support and/or develop
non-binding standards (of environmental) care may be regarded as promising
given that it could help to cope with the great complexity of transnational environ-
mental problems. Technical standards, regional or sector-specific standard-setting
could, in principle, contribute to the evolution of norms that help manage this
complexity. In addition, the fact that rules are not legally binding does not mean
that they are legally irrelevant. As mentioned above, and as will be discussed in more
detail in Chaps. 6 and 7, private standards and/or conformity assessments can play a
role in defining and assessing legally binding environmental and human rights
obligations of companies. They also can play such a role in individual cases,
e.g. when private certificates are being used by authorities to prove relevant stan-
dards and facts when enforcing regulations. Where the liability of German compa-
nies for human rights violations in the supply chain is concerned, for example,
private standards and certificates can substantiate the assumption of negligence in
individual cases and/or be of importance in proving breaches of duty in civil
proceedings.67

To fulfil such a role, however, a high degree of reliability of private standards and
corresponding conformity assessment mechanisms must be established. Authorities
and courts must therefore determine that standards are appropriate because they, for
example, correspond to the state-of-the-art, and that conformity assessments are
reliable. In many cases, private standards do not meet these requirements. Fre-
quently, it may be difficult to establish a uniform normative benchmark against
which the reliability and validity of industry standards, indicators or metrics for
compliance with sustainability goals could be measured. Industry and sector-specific
standards are often highly diverse and fragmented,68 while private standards and
conformity assessments are criticised for being under-ambitious, representing the
lowest common denominator rather than seeking to apply demanding environmental
standards. Furthermore, it has been noticed that the willingness to adopt a soft law
instrument is high when the gap between the standards of the instrument and a
company’s current situation is minimised, resulting in the company having to make
limited efforts and face reduced costs to fully comply with the standards.69

The deficits of private standards on the one hand, and their factual relevance for
the governance of transnational enterprises on the other, substantiate the need to

65Bissinger et al. (2020), p. 36.
66Bissinger et al. (2020), p. 36.
67Cf. Gailhofer and Glinski (2021).
68Cf. GLOBE (2020).
69Bodle et al. (2020), p. 243.

https://doi.org/10.1007/978-3-031-13264-3_6
https://doi.org/10.1007/978-3-031-13264-3_7
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engage in regulatory intervention in this field. Consequently, for example, the
European Commission has passed its Standardization Strategy in 2022, which
aims at establishing and promoting international norms and standards, which not
only deal with technical components but also integrate core EU democratic values
and interests, as well as green and social principles. Given the potential relevance of
private standards and conformity assessments to discharge a company’s legal obli-
gations, e.g. in liability cases before national courts, national regulation could also
constitute a lever to improve the quality and effectiveness of such standards. This
inevitably raises the question of how national legislation, which defines these
obligations, could proactively exert influence by defining the features necessary to
prevent liability.70
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One option for both approaches, namely using national regulation as a lever to
influence private standards and proactive regulation of the transnational structures
and processes of transnational standardization, is the further integration and refine-
ment of human rights and environmental due diligence. Previous research has shown
that concepts and procedures of human rights due diligence are well-suited to
integrating environmental requirements. Voluntary environmental management sys-
tems, such as ISO 14001, exhibit many parallels to the procedures envisaged by the
UNGPs and require, for example, that companies consider environmental impacts
over the entire life cycle of their products and services, and not just at their individual
sites, in their environmental management. For this reason, it has been suggested that
environmental management systems be integrated into due diligence processes.
Such synergies could be strengthened by adding environmental concerns to interna-
tional standards of human rights due diligence utilising increased collaboration with
standardisation organisations and environmental advocacy groups, which are still
less involved in discourses on due diligence than their counterparts in the fields of
human or labour rights.71 Environmental and human rights due diligence procedures
in this sense could, in turn, be integrated into national due diligence regulation. Such
laws, and the institutional procedures for their enforcement, thus could establish
criteria for using private transnational standards and initiatives to demonstrate
compliance with mandatory due diligence and thereby, at least in theory, create an
incentive to improve private environmental standards.

4.2.3 Current Initiatives: Binding Human Rights Obligations
of Transnational Corporations?

The legal status quo, with no general and few specific legally binding international
obligations of private enterprises, may change. The legal qualification as a subject of
international law is not necessarily reserved for certain categories of actors in the

70Momsen and Schwarze (2018).
71Scherf et al. (2020), p. 34.



40

41

international system as there exists no numerus clausus of legal agents in the current
international legal order.72 International agreements could thus prescribe direct
obligations on private actors; legal practice and opinio iuris may evolve and extend
both the scope and addressees of international norms. With respect to human rights
law and its environmental implications, many authors argue that the factual changes
in the international world order must lead to the imposition of international obliga-
tions directly on non-State actors, which would then be held accountable for any
violations of these rights along with the relevant States.73 The issue of potentially
evolving new environmental obligations in international customary law, which may
also be based on the analysis of international civil liability conventions, will be
further reflected on in Chap. 5. However, it seems appropriate to briefly detail two
recent initiatives to establish general obligations of private actors in international
treaty law here.
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UN HRC Resolution 26/9
The first relevant initiative is Resolution 26/9, which was passed by the UN

Human Rights Council in June 2014. The resolution created the United Nations’
open-ended intergovernmental working group on transnational corporations and
other business enterprises with respect to human rights. The working group has
the mandate to elaborate a legally binding instrument to regulate, in international
human rights law, the activities of such private entities. In contrast to existing private
or soft-law instruments to strengthen corporate responsibility for human rights
violations, the mandate aims at a binding inter-governmental instrument that
would be part of international law. De Schutter identifies four options the open-
ended intergovernmental working group may consider: (i) to clarify and strengthen
States’ duty to protect human rights, including extraterritorially; (ii) to oblige States,
through a framework convention, to report on the adoption and implementation of
national action plans on business and human rights; (iii) to impose direct human
rights obligations on corporations and establish a new mechanism to monitor
compliance with such obligations; and (iv) to impose duties of mutual legal assis-
tance on States to ensure access to effective remedies for victims harmed by
transnational operations of corporations.74

Negotiations on the instrument are ongoing, however, the preliminary results
clearly indicate the direction of the process. In its first sessions and drafts, the
working group seemed to focus on quite radical solutions with respect to its major
tasks. In the “Elements for the draft legally binding instrument on transnational
corporations and other business enterprises with respect to human rights”, 75

published in September 2017, (hereafter: “Elements”) the working group considered

72Nowrot (2018), p. 14.
73de Brabandere (2009), p. 193.
74de Schutter (2016).
75Elements for the draft legally binding instrument on transnational corporations and other business
enterprises with respect to human rights.

https://doi.org/10.1007/978-3-031-13264-3_5
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regulatory options “to put an end to impunity in cases of violations or abuses of
human rights that occur in the activities performed by TNCs [transnational corpo-
rations] and OBEs [other business enterprises]”, see Elements, 5 “Legal Liability”.
While the responsibility of the States to implement legal liability was a central focus
of the text, the draft explicitly addressed corporations and formulated the fundamen-
tal “responsibility of TNCs and OBEs to respect all human rights, regardless of their
size, sector, operational context, ownership and structure” (cf. Principle 5 of the
Elements) and their obligations “wherever they operate and throughout their supply
chains” (3.2. of the Elements). At the same time, the Elements emphasised, that “not
only national institutions [are] in charge of the promotion and protection of human
rights” and considered international judicial mechanisms such as an “International
Court on Transnational Corporations and Human Rights”.76 De Schutter plausibly
suggested that such a mechanism would be feasible in a new treaty: By ratifying such
an instrument, a State “would express its consent to a new monitoring mechanism
applying directly to the TNCs under its jurisdiction: where it is alleged that a human
rights violation has been committed by a corporation, that state would agree that the
corporation itself would have to respond to such allegations before an international
mechanism unless the violation has been addressed either by the internal grievance
mechanisms of the corporation concerned or through legal remedies available within
the state concerned”.77
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The subsequent drafts, the ‘zero draft’ of the binding instrument78 as well as the
‘revised drafts’79 turn away from more radical disruptions to the traditional view of
international legal subjectivity. In contrast to the “Elements”, the drafts do not
explicitly address obligations of corporations and other business enterprises but
focus on the obligations of States. In its preamble, the revised draft stresses that
“the primary obligation to respect, protect, fulfill and promote human rights and

76See the Elements, at 9.b)b.1.
77de Schutter (2016), p. 59.
78OHCHR, legally binding instrument to regulate, in international human rights law, the activities
of transnational corporations and other business enterprises. Zero Draft 16.7.2018; Online
available at: https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/
DraftLBI.pdf, last accessed on 31 Aug 2022.
79See HRC, OEIGWG Chairmanship Revised Draft, legally binding instrument to regulate, in
international human rights law, the activities of transnational corporations and other business
enterprises, 16.7.2019. Online available at: https://www.ohchr.org/Documents/HRBodies/
HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf, last accessed 4 Apr 2022; HRC,
OEIGWG Chairmanship second Revised Draft, legally binding instrument to regulate, in interna-
tional human rights law, the activities of transnational corporations and other business enterprises,
6 August 2020 (hereafter 2nd revised draft, online available at: https://www.ohchr.org/sites/default/
files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_sec
ond_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf, last accessed
4 Apr 2022; HRC, OEIGWG Chairmanship third Revised Draft, legally binding instrument to
regulate, in international human rights law, the activities of transnational corporations and other
business enterprises, 17.08.2021 (hereafter 3rd revised draft) online available at: https://www.
ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3
rdDRAFT.pdf, last accessed 4 Apr 2022.

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
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fundamental freedoms lie[s] with the State, and that States must protect against
human rights abuse by third parties, including business enterprises, within their
territory jurisdiction, or otherwise under their control, and ensure respect for and
implementation of international human rights law”.80 The drafts still underline the
duty of enterprises to respect human rights in their preambles and may thus be read
as aligning with the argument that obligations which, although not regulated by the
instrument itself, still do exist.81 In its substance, however, they coincide with the
archetype of international law dealing with non-State conduct indirectly, namely
through the intermediation of required domestic law and State action.82
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Consistent with its State-centred focus, the drafts aim at concretizing and con-
solidating extraterritorial obligations of the States with respect to corporate human
rights abuses.83 They stipulate, for example, that State Parties “shall regulate effec-
tively the activities of all business enterprises domiciled within their territory or
jurisdiction, or otherwise under their control, including those transnational corpora-
tions and other business enterprises that undertake activities of a transnational
character” and shall require business enterprises to undertake adequate human rights
due diligence, Article 6. In doing so, the more recent draft treaty texts clearly
reference the UNGPs’ concepts of corporate human rights due diligence.84 In
addition, the treaty, if adopted, would also contain the obligation to establish a
liability regime that is also effective across borders. Article 8.1 of the third revised
draft stipulates that States “shall ensure that their domestic law provides for a
comprehensive and adequate system of legal liability of legal and natural persons
conducting business activities, within their territory, jurisdiction, or otherwise under
their control, for human rights abuses that may arise from their own business
activities, including those of transnational character, or from their business relation-
ships.” Article 7.1 requires States Parties to endow their domestic courts ‘with the
necessary competence [. . .] to enable victims’ access to adequate, timely and
effective remedy’. As an exception to the lex loci damni rule, which de lege lata
primarily applies in transnational tort litigations,85 Article 11.2 provides that, upon
request of the victim, matters of substance may be governed by the domestic law of
the home-State court.

80See 3rd revised draft, preamble, paragraph 7.
81For all cf. Carrillo-Santarelli (2018), pp. 2–3; ¶ 8 et seq. Carrillo-Santarelli (2018) also highlights
that Article 10 of the draft speaks of corporate liability for “violations” of human rights, thus
abstains from euphemisms as “non-state” abuses that are sometimes construed by some as indicat-
ing that such actors do not violate human rights. The passage could, accordingly, entail a possible
recognition of direct obligations under other sources and, in addition, have a potential expressive
effect that empowers the claims of activists and civil society.
82Carrillo-Santarelli (2018), pp. 2–3.
83Augenstein (2022).
84Augenstein (2022).
85Chapter 6 at ¶ 44 et seq (Sect. 6.5.1).
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The Draft Global Pact for the Environment
In a second noteworthy development, the Draft Global Pact for the Environment,

which, as will be further outlined below, included a formulation of a right to a decent
environment in its Article 1, explicitly incorporated a correlative “duty to take care
of the environment” in its Article 2. The consolidation of the general duty of care for
the environment in international law, as Francioni explains in some detail
concerning the draft, aimed at strengthening “objective eco-standards” in interna-
tional law.86 The integration into a binding instrument was supposed to support the
further implementation of environmental principles that may be derived from a
general duty of care, such as the principle of prevention of harm.87 An environmental
duty of care should be understood in the sense of an obligation towards the
environment as autonomous value of the international community, worth of protec-
tion in itself. It further was considered to be able to trigger the evolution of the duty
of care which transcends the traditional conception of environmental protection
framed in a spatial horizon, that is territory and spaces beyond national jurisdiction,
to a contemporary conception of global environmental goods.88

Importantly, this duty of care for the environment now was supposed to be
imposed not only “on “[e]very State or international institution”, but also on
“every person, natural or legal, public or private”, Article 2 Draft Global Pact for
the Environment. The draft was thus seen to propose a broad formulation to
guarantee a wide obligation89 as it suggested to expand the spectrum of duty-
bearers90 and followed a “very progressive stance” indeed, especially given the
state of scientific discourse and opinio iuris explicated above.91 The comprehensive
formulation of the duty of care was seen to be particularly innovative because of this
potential ‘horizontal’ application to non-State entities, such as transnational
corporations.92

As will be further outlined below, the open-ended working group tasked with
examining the draft’s proposals regarding substance and implementation as a new
international treaty, ultimately abandoned the idea of a binding instrument. In
accordance with the recommendations of the working group, the General Assembly
agreed “to forward these recommendations to the United Nations Environment
Assembly for its consideration, and to prepare [. . .] a political declaration for a
United Nations high-level meeting, subject to voluntary funding [. . .] with a view to

86Francioni (2019), p. 43.
87Francioni (2019), pp. 38–39, also Chap. 2 ¶ 5 (Sect. 2.2.1).
88Francioni (2019), pp. 39–40.
89Le Club des Juristes (2017), p. 39.
90¶ 71 et seq.
91Aguila and Viñuales (2019), p. 25.
92Kotzé and French (2018), p. 825. On the other hand, as Kotzé and French pointed out, it was not
entirely clear, what implications the inclusion of the provision in Article 2 would have: “Does it do
so in the aspiration that States will domestically incorporate them, for purely symbolical reasons, or
as recognition of the evolving nature of environmental principles?”

https://doi.org/10.1007/978-3-031-13264-3_2
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strengthening the implementation of international environmental law and interna-
tional environmental governance” in its resolution 73/333, adopted on 30 August
2019.93
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4.3 Private Actors as Rights-Holders in International
(Environmental) Law: Substance of a Human
Rights-Based Approach

The link between human rights and the environment has long been debated. It was
first suggested by the Stockholm Declaration on the Human Environment in 1972
which stated in its Principle 1 that “Man has the fundamental right to freedom
equality and adequate conditions of life, in an environment of quality which permits
a life of dignity and well-being, and he bears a solemn responsibility to protect and
improve the environment for present and future generations.” Despite the consider-
able evolution of this concept,94 both its nature as well as the substance and scope of
the connection between human rights and the environment, is still being dynamically
developed. With respect to the nature of the relationship, three major approaches
may be analytically distinguished. These approaches do not necessarily exclude one
another,95 priorities regarding one approach or another can, however, have different
implications for the question of if individuals possess subjective rights with respect
to environmental damage.

First of all, the relationship between the environment and human rights can be
understood in a narrow sense, considering the obligations of States or other duty-
holders to protect the environment as a potential implication of “traditional” human
rights impaired by a lack of protection. Substantially, environmental pollution or
harm can lead to the violation of human rights, such as the rights to life, health or
property. Such rights violations are straightforwardly associated with the possibility
of taking legal action and various claims of this sort have been legally recognised in a
large number of international human rights litigations, e.g. before the European
Court of Human Rights.96 A ‘narrow view’ in this sense may also indicate that a
healthy environment and environmental protection, even where traditional human
rights are not concerned, is an objective of the State. Environmental protection in this
sense can be seen as an existential precondition for the realisation of human dignity
as well as the right to life, health and food, and should, as a policy goal, guide State
action but may not necessarily be considered to be justiciable as a subjective legal

93Resolution 73/333 adopted by the General Assembly on 30 August 2019.
94Cf. Atapattu and Schapper (2019).
95Cf. Kampffmeyer et al. (2018), pp. 5–7.
96For an overview of relevant case law of the European Court of Human Rights see ECtHR,
Environment and the European Convention on Human Rights, 2021. Available online at: https://
www.echr.coe.int/documents/fs_environment_eng.pdf, last accessed 6 Apr 2022.

https://www.echr.coe.int/documents/fs_environment_eng.pdf
https://www.echr.coe.int/documents/fs_environment_eng.pdf
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claim. Environmental protection as a State-objective can still become relevant in
legal disputes, prominently, because the protection of the environment is considered
to be a legitimate aim justifying interference with certain individual human rights.97

From such a point of view, human rights have to be clearly distinguished from
environmental interests but can still be seen as indispensable yardsticks for govern-
ment policies to shape the process of sustainable development in a just manner.98

Legally, the protection of the environment in the sense of a State objective is, for
example, set out in Article 20a of the German Basic Law.
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Second, from a procedural perspective, rights such as access to information,
participation in public affairs and access to justice are key to securing governance
structures that enable society to adopt fair decision-making processes concerning
environmental issues.99 This approach thus emphasises the possibility of using
(procedural) human rights to achieve adequate levels of environmental protection.100

A third approach aims at substantially integrating human rights and environmen-
tal protection: This integration can be made in accordance with a view focusing on
State or policy objectives where concepts of sustainable development highlight that
societal objectives must be treated in an integrated manner concerning economic,
environmental and social justice issues.101 An integrative approach, however, may
also conform to a rights-based strategy102 to environmental protection: An increas-
ing number of national constitutions and international instruments recognise a
human right to a healthy environment. The recognition of such a right is supposed
to significantly intensify the legal link between the environment and human rights.

4.3.1 The Narrow View: Environmental Damage as Violation
of Existing Human Rights

“Greening” Existing Human Rights
Traditionally, many international human rights treaties have not included a

specific reference to the environment.103 However, for some time now treaty bodies,
regional tribunals, special rapporteurs and other international human rights bodies

97For example, the ECtHR has established that the right to peaceful enjoyment of one’s possessions
may be restricted if this is considered necessary for the protection of the environment, cf. Council of
Europe (2012), p. 8.
98E.g., when it comes to determining priorities for the use of resources see the website of the
German Institute for Human Rights (DIMR), https://www.institut-fuer-menschenrechte.de/themen/
klima-und-nachhaltigkeit, last accessed on 6 Apr 2022.
99UN GA 2011, A/HRC/19/34, 4.
100UN GA 2011, A/HRC/19/34, 4.
101UN GA 2011, A/HRC/19/34, 4.
102See Chap. 2 ¶ 26 et seq (Sect. 2.2.2).
103Boer and Boyle (2013), p. 6.

https://www.institut-fuer-menschenrechte.de/themen/klima-und-nachhaltigkeit
https://www.institut-fuer-menschenrechte.de/themen/klima-und-nachhaltigkeit
https://doi.org/10.1007/978-3-031-13264-3_2
https://doi.org/10.1007/978-3-031-13264-3_2
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have, to varying degrees,104 pursued a jurisprudential approach of ‘greening’ tradi-
tional human rights.105 According to many observers, this process has been quite
successful, creating an extensive jurisprudence on human rights and the environ-
ment.106 The interpretation of existing human rights norms with regard to environ-
mental rights or basic needs can, for example, be observed in the extensive
environmental jurisprudence of the European Court of Human Rights: Environmen-
tal harm, according to the Court, interferes with the full enjoyment of a wide
spectrum of human rights. It has been held that very diverse kinds of environmental
damage can undermine the rights to life (Article 2 of the Convention), the prohibi-
tion of inhuman or degrading treatment (Article 3 of the Convention), the right to
liberty and security (Article 5 of the Convention) and the right to respect for private
and family life and home (Article 8 of the Convention).107
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TĂTAR v ROMANIA (2009)
In Tătar v Romania before the European Court of Human Rights, the claim-
ants, a father and son, alleged that the technological process used by a
company in their gold mining activity put their lives in danger as part of the
company’s mining activity was located close to the claimants’ home. In the
year 2000, a dam breached, releasing approximately 100,000 m3 of cyanide-
contaminated tailings water into the environment. The applicants also
complained of inaction on the part of the authorities regarding numerous
complaints lodged by the first applicant about the threat to their lives, to the
environment and his asthmatic son’s health. The Court found a violation of
Article 8 of the European Convention of Human Rights and determined that
the authorities had failed in their duty to assess the risks of the mining
operation and to take suitable measures to protect the rights of those
concerned. It recalled in particular that pollution could interfere with a per-
son’s private and family life by harming his or her well-being.108

An extensive ‘mapping project’ on the issue of human rights obligations relating
to the enjoyment of a safe, clean, healthy and sustainable environment carried out on
behalf of the UN Human Rights Council has claimed to provide “overwhelming
support” for the assumption that environmental damage can have both direct and
indirect negative implications for the effective enjoyment of a wide range of human
rights. For example, it describes the international obligations of States to protect the
right to life from the risk of nuclear disaster and other environmental pollution and

104Cf. Boyle (2012). Anton and Shelton (2011).
105Boyle (2012), p. 613.
106Knox, UN HRC Docs. A/HRC/37/59, A/HRC/25/53.
107ECHR (2022); cf. Beyerlin (2005), p. 528.
108ECtHR Tătar v Romania App No 67021/01 (2009); ECHR (2022), pp. 14 et seq.
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that States as well as many other sources, including the Human Rights Council, the
Committee on Economic, Social and Cultural Rights, the African Commission and
the European Committee of Social Rights, have all identified environmental threats
to the right to the enjoyment of the highest attainable standard of physical and mental
health. Citing reports and legal opinions commissioned by States and international
institutions, the UNHCR report also describes the legal implications of climate
change for a wide range of rights, including the rights to health, water, food and
others, before specifically highlighting the right of self-determination for peoples
living in small island States.109 Similar approaches to addressing such issues are
practically relevant in many respects. For example, observers have diagnosed a
strong trend towards encouraging States to take actions to protect against
transboundary harm impacting human rights caused by actions under their jurisdic-
tion or control. Moreover, it is seen to be clear that States have an obligation to
cooperate internationally with respect to human rights, which is of particular rele-
vance for global environmental threats such as climate change.110
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From these mapping projects, the then Special Rapporteur on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable
environment, John Knox, concluded that there remained a need to clarify the
relationship between human rights and the environment. A first consequence was
drafting the Framework Principles on Human Rights and the Environment.111 These
principles are not supposed to create any new obligations but are intended to reflect
the main existing human rights relevant to the environment, to facilitate their
practical implementation and further development, helping to ensure that they
“continue to develop in a coherent, consistent and integrated manner”.112 Given
that the “intrinsic link” between the environment and a wide range of human
rights113 is widely accepted and the existing instruments are already being

109Knox, UN Doc. A/HRC/25/53, 6.
110Report of the Independent Expert on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox, Compilation of
good practices. UN doc. A/HRC/28/61, para. 84–86. Kotzé (2015) elaborates on the concept of an
international environmental constitutionalism which is supposed to evolve to a significant part due
to the interactions between national courts and legislators on issues regarding constitutional rights.
111Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, UN doc., A/HRC/37/59, 7–20. In
response to the report, the Council has not formally endorsed the principles. However, it has
adopted a resolution that took note with appreciation of the report, renewed the mandate, and
requested the new Special Rapporteur to report not only to the Human Rights Council, but also to
the General Assembly, UN HRC, UN Doc A/HRC/RES/37/8. Also cf. Knox (2019).
112Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, UN doc., A/HRC/37/59, 3–4.;
Knox/Boyd, ‘Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and
Sustainable Environment’, UN Doc A/73/188, 14.
113UN HRC, Report of the OHCHR on the Relationship Between Climate Change and Human
Rights, UN Doc. A/HRC/10/61, 2009, para. 18.
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practically used114 some however argue that “there is little to be said in favor of
simply codifying the application of the rights to life, private life and property in an
environmental context” and that “making explicit in a declaration or protocol the
greening of existing human rights that has already taken place would add nothing
and clarify little”.115
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Implications of a Narrow View for the Legal Protection of Environmental
Rights

This argument may be disputed from a practical point of view as the knowledge
of State agents, as well as of private actors, about the effects of environmental
damage on human rights may, in fact, often be limited. The recognition and
clarification of the substantial connections between ‘traditional’ human rights and
the environment in any given case however do not imply that major questions in
legal doctrine concerning the implications of environmental damage for human
rights would be resolved.

A narrow view of the connection between human rights and the environment
rather entails considerable gaps for rights-based strategies undertaken to improve
environmental policies. More specifically, the current human rights framework is not
unequivocally well-equipped to deal with environmental degradation and its dif-
fused effects on communities and societies and has a blind spot regarding the
intrinsic linkages between the individual and the collective interests of society.116

This can be the case where damage, such as “pure environmental damages”,117 are
seemingly unrelated to direct impacts on human rights and interests. Problematic
gaps for judicial protection have also emerged where human rights violations were
evident but affected not only certain individuals in particular but a large number of
citizens in a similar way.

The Cases of Kyrtatos v Greece and the People’s Climate Case
In Kyrtatos118 the ECtHR reiterated that none of the articles of the Convention
are specifically designed to provide general protection of the environment as
such. The claimants relied on Article 8 of the ECHR, namely the right to
respect for their private and family life, their home and their correspondence,
and complained that urban development had destroyed the swamp adjacent to
their property and about other environmental pollution. The Court noted that

(continued)

114Knox, Report of the Independent Expert on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment. Compilation of good practices.
UN doc. A/HRC/28/61, 2015.
115Boyle (2012), p. 619.
116Albers (2017).
117Cf. Chap. 8 ¶ 71 et seq (Sect. 8.3.1).
118ECtHR Kyrtatos v Greece App No 41666/98 (2003).
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severe environmental pollution could affect individuals’ well-being and pre-
vent them from enjoying their homes in such a way as to affect their private
and family life adversely. However, the Court could find no violation of the
applicants’ right to private life or enjoyment of property arising out of the
destruction of the area in question. The crucial element for the violation of the
rights in Article 8 was the existence of a harmful effect on a person’s private or
family sphere rather than the general deterioration of the environment.119
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This reasoning reveals a narrow view on the interrelations of human rights
and the environment and is also reflected by a decision of the General Court of
the European Union which dismissed the claim of 10 families from Portugal,
Germany, France, Italy, Romania, Kenya, Fiji and the Swedish Saami Youth
Association Sáminuorra. The claimants sued the European Parliament and the
Council of the European Union for the inadequacy of the EU’s climate target,
which they consider to be too low to prevent the worst of the climate crisis and
thus failed to protect their fundamental rights of life, health, occupation and
property. The Court acknowledged that “every individual is likely to be
affected one way or another by climate change” but dismissed the case by
arguing that the 10 families and the Saami Youth Association are not allowed
to challenge the EU’s climate policies in court since they are not sufficiently
and directly affected by these policies (“direct and individual concern”). 120

On March 25, 2021, the European Court of Justice (ECJ) upheld the General
Court's order and held the plaintiff's claims inadmissible on standing grounds
for failing to demonstrate that they were individually impacted by EU climate
policy.121

This narrow view thus has procedural as well as substantive implications. Proce-
dural rules may radically diminish the potential of rights-based strategies122 to
improve environmental policies by not admitting human rights claims in the first
place. Just as in the Court’s decision in People’s Climate Case, limited, indirect or

119ECtHR Kyrtatos v Greece App No 41666/98 (2003); cf. ECHR (2022).
120See website of People’s Climate Case: https://peoplesclimatecase.caneurope.org/2019/05/
peoples-climate-case-court-acknowledges-climate-change-is-affecting-everyone-but-dismisses-
the-case/, last accessed on 31 Aug 2022. GC Armando Ferrão and Others v The European
Parliament and the Council [2019] ECLI:EU:T:2019:324. For the doctrinal discussion about
procedural implications of an environmental fundamental right in Germany cf. Kotulla,
Verfassungsrechtliche Aspekte im Zusammenhang mit der Einführung eines Umweltgrundrechtes
in das Grundgesetz, KJ 2000, 23–25. Also cf. Boyle (2012), pp. 627–628.
121ECJ Armando Ferrão and Others v The European Parliament and the Council [2021] ECLI:EU:
C:2021:252, available at http://climatecasechart.com/climate-change-litigation/non-us-case/
armando-ferrao-carvalho-and-others-v-the-european-parliament-and-the-council/, last accessed
6 Apr 2022.
122See Chap. 2 ¶ 26 et seq (Sect. 2.2.2).

https://peoplesclimatecase.caneurope.org/2019/05/peoples-climate-case-court-acknowledges-climate-change-is-affecting-everyone-but-dismisses-the-case/
https://peoplesclimatecase.caneurope.org/2019/05/peoples-climate-case-court-acknowledges-climate-change-is-affecting-everyone-but-dismisses-the-case/
https://peoplesclimatecase.caneurope.org/2019/05/peoples-climate-case-court-acknowledges-climate-change-is-affecting-everyone-but-dismisses-the-case/
http://climatecasechart.com/climate-change-litigation/non-us-case/armando-ferrao-carvalho-and-others-v-the-european-parliament-and-the-council/
http://climatecasechart.com/climate-change-litigation/non-us-case/armando-ferrao-carvalho-and-others-v-the-european-parliament-and-the-council/
https://doi.org/10.1007/978-3-031-13264-3_2
https://doi.org/10.1007/978-3-031-13264-3_2
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gradual impacts on human rights have been repeatedly considered to be insufficient
for the admissibility of legal action. Even if, such as in the case of severe systemic
environmental degradation or climate change, it hardly can be disputed that the
human rights of the plaintiffs will be affected in one way or another, courts may thus
not even get to the point to where they need to balance these affected rights, the risks
and intensity of their potential infringement against the legal or economic interests
which may be opposed to a State’s preventive measures. 123
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The difficulties to invoke links between environmental damage and potentially
very serious, but indirect or still uncertain, violations of existing human rights can be
ascribed to the self-restraint of human rights courts to intervene in the tasks of the
legislator, or more positively, out of respect for the general division of powers. This
self-restraint also has substantive implications. Importantly, the ECtHR emphasises
that it considers national authorities as the entities best placed to strike a fair balance
between the interests of the individuals affected by environmental problems and that
of the community as a whole and, for this reason, affords States a wide margin of
discretion.124

Claims are also frequently rejected by the courts when plaintiffs assert a State’s
duty to protect their human rights in the face of potential future violations. Human
rights courts, as well as constitutional or administrative courts, in principle, acknowl-
edge a duty to protect human rights, such as the right to life or physical integrity,
however, they are often reluctant to determine that the omission of an action
infringes this duty. The simple existence of a risk of future damage is often not
seen to equate to an infringement of subjective rights. Even if possible infringements
are acknowledged, courts concede a wide margin of appreciation to States when
cases concerning a duty to protect are at stake.125 Only under certain circumstances
can this margin be narrowed down in such a way as to warrant a declaration that a
certain measure of protection be taken.126

In cases involving potential future environmental damage, the question of
whether there exists an obligation to prevent this damage is often considered as an
issue that entails weighing objective interests rather than being concerned with
subjective rights. According to such an understanding, the prevention of environ-
mental damage, even if it affects the existential living conditions of citizens,
primarily concerns a political obligation of the legislator. Such a view can be quite
relevant for the application and interpretation of the law by courts and officials.
However, in such cases, citizens have no environmental legal positions that could be
individually enforced. Awarding environmental interests without a direct and immi-
nent connection to life, health or property—(only) an objective status of political or
‘objective’ constitutional goals, 127 may seem prima facie plausible with respect to

123Cf. Ekardt (2010), p. 42.
124Cf. ECtHR Greenpeace e.V. and Others v Germany App No 18215/06 (2009).
125ECtHR Hatton v UK App No 36022/97 (2003), at para. 97. Cf. Jarass/Pieroth, Grundgesetz für
die Bundesrepublik Deutschland, 13. Aufl. 2014, Article 2, para. 91. Cf. Ekardt (2010), p. 35.
126Cf. Federal Constitutional Court 1 BvR 2722/06 (2008), para. (1–98) at 78.
127See ¶ 48.
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democratic principles and the separation of powers and leads to old but still difficult
to answer questions.128 It implicates however, as Boyle convincingly points out, a
structural debility of such interests of environmental common goods towards con-
trary interests, which are usually backed by subjective rights: Lacking the status of
an independent right may imply that the goals of environmental protection can be
trumped by those values which have that status, including economic development
and natural resource exploitation.129 The doctrinal debate about progressive com-
plementation or reform in international environmental rights, therefore, concentrates
on filling the gaps in international human rights law: These efforts focus firstly on
intensifying the link between subjective rights and the environment, prominently
concerning procedural rights and the recognition or codifications of the right to a
decent or healthy environment. Secondly, and as explicated above, these endeavours
aspire to broaden the scope and the addressees of human rights obligations.130
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4.3.2 Procedural Environmental Rights

In general, three basic procedural rights can be distinguished: first, the access to
environmental information, second, public participation in decision making, and
third, access to justice and remedies, e.g. in the event of environmental harm. Other
than substantive obligations, which are concerned with obligations of conduct,
procedural environmental rights and obligations are concerned with the observance
of certain procedures related to the conduct of activities that may cause environ-
mental harm.131 These rights are supposed to serve as a guarantee of rights to the
environment, as a tool to increase participatory democracy and active involvement of
the public in environmental protection and, something that is of specific interest in
the context of this study, as an effective instrument of monitoring compliance with
and enforcement of environmental law.132 The first comprehensive formulation of
the concept in international law was made by the 1992 Rio Conference on Environ-
ment and Development, including in Principle 10 of the Rio Declaration, a clear
mandate for the States with respect to the three procedural rights.133 The binding
international standard in relation to procedural environmental rights was set with the
adoption in 1998 of the UNECE Convention on access to information, public
participation in decision making and access to justice in environmental matters in

128For a critical reflection of the restrained approach esp. of the German Constitutional Court from
an environmental perspective cf. Ekardt (2010).
129Boyle (2012), p. 629. For the respective problems in German Constitutional Law
cf. Ekardt (2010).
130Cf. ¶ 69 et seq.
131Peters (2018), p. 3.
132Jendrośka (2017), p. xvii.
133Anton and Shelton (2011), p. 356.
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the city of Aarhus (Aarhus Convention).134 International environmental agreements
adopted since then have increasingly focused on, or at least contained, procedural
environmental rights135 and there is considerable ongoing political and scientific
interest in the matter.136
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The adoption of procedural environmental rights, according to some, constitutes
the most important environmental addition to human rights law since the 1992 Rio
Declaration on Environment and Development.137 Their adoption can be seen as a
particular reflection of a rights-based strategy being employed in environmental
legal policy as described above,138 a strategy that focuses on those rights whose
enjoyment could be considered a prerequisite to effective environmental
protection.139

The discourse about procedural environmental rights thus reflects many issues
related to this study. However, here it seems sufficient to highlight three key
potentials that are associated with such rights.

First of all, access to justice is considered an especially impactful and, in some
contexts, quite “novel tactic of mounting pressure” by which not only individuals but
also NGOs and other members of the public push national adjudicating bodies to
hold governments accountable for environmental damage and/or mounting threats to
individuals, the climate and the environment at large.140 Specifically, the legal
standing of members of the public is seen to be capable of overcoming the traditional
procedural obstacles to environmental litigation.141 The Aarhus Convention accord-
ingly is of major importance because, unlike human rights treaties, it provides for
public interest activism by NGOs insofar as claimants with ‘sufficient interest’ are
empowered to engage in public interest litigation, even when their own rights or the
rights of victims of a violation are not at issue.142 In this regard, procedural rights,
and specifically access to justice for members of the public, allow the reformulation
of the protection of environmental interests as legal questions, which is a perspective
those who seek to ‘green’ existing human rights often do not take into account.143

134Jendrośka (2017), p. xviii; Vöneky and Beck (2017), p. 156.
135See, for example, the “Guidelines for the Development of National Legislation on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters” (Bali Guidelines), the Convention on Biological Diversity (CBD), also cf. SDG 16 the
international community pledges to “promote peaceful and inclusive societies for sustainable
development, provide access to justice for all, and build effective, accountable and inclusive
institutions at all levels.” For further examples see Anton and Shelton (2011), pp. 356–393.
136Peters (2018), p. 2. Cf. Jendrośka and Bar (2017).
137Boyle (2012), p. 216.
138Cf. Chap. 2 ¶ 26 et seq (Sect. 2.2.2).
139Anton and Shelton (2011), p. 356.
140Colombo (2017), p. 442.
141Schoukens (2017).
142Boyle (2012), pp. 621–625.
143This implication of public interest litigation concerns typical questions about the functions of
(constitutional) courts. Accordingly, by granting legal standing to “any” member of the public

https://doi.org/10.1007/978-3-031-13264-3_2
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Environmental NGOs, for example, may step in as effective ‘guardians’ of endan-
gered species that require additional recovery measures to stave off imminent
extinction.144 Given the potential effectiveness and political implications of ‘public
interest litigation’, the definition of the criteria members of the public have to meet to
have standing is both a relevant and disputed question.145
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Secondly, scholars highlight the interaction and reciprocal development of pro-
cedural rights, such as access to justice for victims of environmental damage or
NGOs and substantial environmental rights. Access to justice, such as in instances of
climate change litigation, may thus prompt the deployment of human rights litigation
techniques and is expected to be secured through greater interaction between human
rights and environmental law.146 For example, it is held that further development and
use of procedural rights will not only provide opportunities to protect environmental
rights but can also further the development of a substantive right to a clean environ-
ment.147 Specifically, access to justice is, even though it implies strictly procedural
obligations, regarded as a means towards the end of protecting the individual's
substantive right to a healthy environment.148 The proceduralisation of rights, it is
presumed, serves as a substitute for the contentious recognition of any substantive
right to the environment.149

Third, this reciprocal evolution of procedural norms granting access to justice and
substantive environmental law is also considered to link diverse national and
international legal orders: Procedural environmental rights are seen to foster the
implementation of international environmental obligations by national courts.150 For
example, national courts’ engagement with international (environmental) law is
considered to be not only required to shore up the principle of access to justice in
(environmental) matters. It is also supposed to be beneficial for upholding the
international and domestic rule of law as a claimant can present an argument using
all the relevant legal bases once access to justice is granted.151

“without a particularized injury” to a private applicant—courts will be displacing legislative or
executive power contrary to the traditional role of courts, cf. Mikosa (2017), p. 264.
144Schoukens (2017), p. 287.
145Article 9(3) of the Aarhus Convention stipulates that “members of the public” have to be entitled
to initiate a case also where more general public interests such as these are at stake. Defining under
which conditions and when “members of the public” are to be entitled is left to a considerable extent
to contracting parties, providing the possibility of introducing “criteria, if any” that a member of the
public has to meet to have standing, Mikosa (2017), pp. 265–266.
146Colombo (2017), p. 442.
147Soveroski (2007).
148Pallemaerts (2004), p. 18.
149Colombo (2017), p. 442; Anton and Shelton (2011), p. 356.
150Peters (2018), p. 9; Colombo (2017), p. 440.
151Colombo (2017), p. 463.



68

4 Liability of Private Actors in International Law 115

Urgenda Foundation v State of the Netherlands
The judgment of the Dutch Court of Appeal of the Hague152 in the case of the
State of the Netherlands v Urgenda Foundation is insightful concerning the
potential of procedural rights in a number of ways. The court confirmed a
previous ruling153 and found that the State had acted negligently and, there-
fore, unlawfully by implementing a policy that only pursued the reduction
targets imposed upon the Netherlands by European Union law for 2020.154 It
established that these measures were insufficient to meet the State’s obliga-
tions to protect its citizen’s right to life as well as the right to a home and
private life because there is a known, imminent and real danger that these
human rights will be violated by climate change impacts.

In two aspects, the decision seems to deviate from previous judgements
conforming to a narrow view regarding the links between existing human
rights and the environment. First of all, the Appellate Court dismissed the
government’s claim of judicial intervention with government policies, which it
said should be discussed in Parliament rather than in a court, pursuant to the
principle of the division of powers.155 Second, it held that claims of Urgenda,
as an agent of public interest actions’, are admissible insofar as it was acting on
behalf of the current generation of Dutch nationals against the emission of
greenhouse gases on Dutch territory. Even though it based its judgment, inter
alia, on provisions of the ECHR, it contradicted the jurisdiction of the ECtHR
that provides access to the ECtHR only if the claimants’ own rights are
infringed.156 The Dutch courts allowed Urgenda to proceed with its claims
on behalf of Dutch citizens generally due to fairly liberal standing right
granted to non-governmental organisations in the Dutch civil code.157

(continued)

152Court of Appeal of The Hague Urgenda Foundation v the State of the Netherlands (2018)
200.178.245/01, english translation available at: https://uitspraken.rechtspraak.nl/inziendocument?
id ECLI:NL:GHDHA:2018:2610, last accessed 31 Aug 2022.¼
153District Court of The Hague Urgenda Foundation v the State of the Netherlands Den Haag,
(2015) C/09/456689 / HA ZA 13-1396.
154Cf. Verschuuren (2019). These targets require a 21 percent reduction for sectors covered by the
EU emissions trading system (ETS) (i.e. large industrial installations and power stations) and a
16 percent reduction for non-ETS sectors (including transport and agriculture).
155Cf. Verschuuren (2019). Stein and Castermans (2017), p. 316.
156Court of Appeal of The Hague Urgenda Foundation v the State of the Netherlands (2018)
200.178.245/01, at paras. 34–38.
157Cf. Woerdman et al. (2021), p. 287.

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2018:2610
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2018:2610
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2018:2610
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The ruling provides strong evidence for the argument that (national) access
to justice can help to integrate diverse, international, national and non-legal
norms and orders. To substantiate its judgement, the decisions of the District
Court and the Court of Appeal referred to a striking “continuum of rules”158 on
diverse legal (and non-legal) levels: The Court of Appeal upheld the decision
that the State had breached the standard of due care towards its citizens under
Dutch tort law and Articles 2 and 8 ECHR.159 To establish the relevant
“degree of care”, it stressed the importance of the precautionary principle
and noted that, precisely the uncertainty of the future requires the State to
adopt proactive and effective climate policies.160 In addition, the Court relied
heavily on IPCC reports and also on decisions adopted by the UNFCCC
Conference of the Parties (CoP) in the past decade, which all indicate that
concentrations of greenhouse gases in the atmosphere have to remain below
the 450 parts per million (ppm) limit or even below a 430 ppm limit if the
1.5 �C temperature goal of the Paris Agreement is to be met with any degree of
certainty.161 Although the Urgenda foundation as a (private) claimant could
not rely upon those international standards, the court found that they may
directly inform the interpretation of national laws’ “open standards and con-
cepts” and affect the obligations of the parties.162 The relevant standard of due
care was thus derived directly from scientific data in the IPCC reports,163

international human rights law, non-binding international norms and national
torts law.

4.3.3 Expanding the Scope of the Environmental Dimension
of Human Rights: An Independent Right to a Healthy
Environment

The controversy about expanding the concept of human rights towards environmen-
tal guarantees has continued for many years.164 A constitutional or human right to a
safe, clean, healthy and sustainable environment now is recognised in various forms

158Cf. Stein and Castermans (2017), p. 314.
159The court concluded that the State had failed to fulfil its duty of care pursuant to Articles 2 and
8 of the ECHR by not reducing its emissions by at least 25 percent by the end of 2020. The
judgment, according to Verschuuren, seems to replace the duty of care under the Dutch Civil Code
referred to by the Hague District Court, with the duty of care under Articles 2 and 8 ECHR, thus
essentially turning the Urgenda case into a human rights case, cf. Verschuuren (2019).
160Verschuuren (2019). Court of Appeal of The Hague Urgenda Foundation v the State of the
Netherlands (2018) 200.178.245/01, para.73.
161Cf. Verschuuren (2019).
162Stein and Castermans (2017), p. 311.
163Cf. Verschuuren (2019).
164Cf. Gormley (1990); Roberts (1970).
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in regional agreements165 and many national constitutions.166 Courts in many
countries are, accordingly, applying a constitutional right to a healthy environment;
regional agreements, such as the African Charter on Human and Peoples’ Rights and
the Additional Protocol to the American Convention of Human Rights, specifically
recognise the right to a healthy environment.167
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Recently, the debate has gained further, significant momentum as various
approaches have been suggested for the creation of a binding international instru-
ment that includes environment-related rights. For example, the 3rd revised draft for
a legally binding instrument to regulate the activities of transnational corporations
and other business entities elaborated by the open-ended intergovernmental working
group established by the human rights council on the ground of UN Resolution 26/9
explicitly refers to the right to a safe, clean, healthy and sustainable environment,
draft Article 1.2.168 The draft for a Global Pact for the Environment, presented in
2017, recognised in its first article the right of every person “to live in an ecologically
sound environment adequate for their health, well-being, dignity, culture and
fulfilment”.

The Global Pact for the Environment
This initiative aimed at integrating and synthesizing the principles outlined in
existing instruments such as the Stockholm Declaration, the Rio Declaration
and other instruments and to address existing gaps in international environ-
mental law—e.g. the absence of a broader common core of legally binding
principles in international environmental law, the lack of overarching princi-
ples in international environmental law which could provide solutions for
conflicts between instruments with limited sectoral or spatial scope, the
respective judicial decisions in diverse fora as well as deficits regarding clarity
and force of environmental principles.169 One of the major objectives of the
Global Pact was thus to consolidate all the existing principles of environmental
law into one instrument. Several elements, particularly the first global

(continued)

165Lewis (2018) holds that regional treaties, however, do not provide for a truly independent right to
a decent environment but rearticulate rights and claims which are arguably already available on the
basis of a range of other rights.
166Knox (2019) identifies at least 100 national constitutions which explicitly recognise this right.
167Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, UN doc., A/HRC/37/59,
4. Atapattu and Schapper (2019).
168HRC, OEIGWG Chairmanship third Revised Draft, legally binding instrument to regulate, in
international human rights law, the activities of transnational corporations and other business
enterprises, 17.08.2021. Available online at: https://www.ohchr.org/sites/default/files/Documents/
HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf, last accessed 7 Apr 2022,
cf. ¶ 40 et seq.
169For a detailed analysis of the context and concept of the pact cf. Aguila and Viñuales (2019).

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
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recognition of a right to a decent environment in a global treaty and its
centrality as a potential ‘Grundnorm’ of the Pact was considered to be partic-
ularly important and innovative.170 Resolution 72/277 “Towards a Global Pact
for the Environment” adopted by the UN General Assembly on 10 May 2018
was supposed to open the floor to negotiations on the Pact. However, the open-
ended working group, tasked by the General Assembly with examining the
draft’s proposals regarding its substance and implementation as a new inter-
national treaty, abandoned the idea of a binding instrument. In accordance
with the recommendations of the working-group, resolution 73/333, adopted
by the General Assembly on 30 August 2019, provided “to forward these
recommendations to the United Nations Environment Assembly for its con-
sideration, and to prepare [. . .] a political declaration for a United Nations
high-level meeting, subject to voluntary funding [. . .] with a view to strength-
ening the implementation of international environmental law and international
environmental governance.”171
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While the failure of the Pact may be understood as evidence for the challenges
associated with environment-related international treaty law, the positive expecta-
tions attached to the binding instrument remain instructive. John Knox, the former
Special Rapporteur to the UN Human Rights Council on the issue, holds that
including the human right to a healthy environment in a Global Pact would
strengthen the growing ties between human rights norms and environmental princi-
ples. It would accordingly infuse international environmental norms with human
rights: Including the human right to a healthy environment as the first article of the
Pact thereby would allow to place its environmental principles—such as the precau-
tionary principle, rights of access to information, participation, and remedy, refer-
ence to environmental impact assessment and the calls for adoption of effective
enforcement laws and international cooperation—in the context of subjective rights.
The right thus would “help to re-orient international environmental law from its
traditional State-centric focus, according to which its obligations are owed only by
States to other States and make clear that States owe obligations not only to one
another, but also, and more importantly, to individuals, who therefore should have
access to compliance mechanisms to ensure that the obligations are being met”. A
human-rights-based approach to environmental protection thus was supposed to
support stronger compliance mechanisms open to the public as well as calls for
new agreements on procedural rights. Relatedly, such an approach was supposed to
help re-orient international environmental law from its traditional focus on
transboundary harm. The recognition that environmental harm has implications for
human rights, even if the harm does not cross an international border, would open

170Cf. Kotzé and French (2018), pp. 821, 823.
171Resolution 73/333 adopted by the General Assembly on 30 August 2019.
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the door to considerations of sustainable development in terms of binding human
rights obligations, not just non-binding political declarations.
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UN HRC Resolution 48/13
In contrast to the Global Pact, other approaches to linking human rights to
environmental protection have been more successful. At the conclusion of his
efforts to map national and international practice on the intersection of human
rights and the environment,172 the Special Rapporteur to the UN Human
Rights Council on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment recommended
that the Human Rights Council support the recognition of the right in a global
instrument.173 In October 2021, the Human Rights Council adopted its Res-
olution 48/13 and thereby, in a step applauded as “historic”,174 recognized the
human right to a safe, clean, healthy and sustainable environment.175 The
resolution acknowledges the importance of a safe, clean, healthy and sustain-
able environment as critical to the enjoyment of all human rights and calls on
States to build capacities for its implementation, to enhance their cooperation
with relevant stakeholders for the implementation of the right. Importantly, in
the context of this book, the resolution also cites the UNGPs on Business and
Human Rights, which underscore the responsibility of all business enterprises
to respect human rights.176

Resolution 48/13, albeit not legally binding, is considered a strong state-
ment highlighting the importance of the link between human rights and the
environment and providing an additional tool to challenge State and corporate
actors for failing to take prompt and adequate action to address the triple
environmental crises of climate change, pollution, and nature loss.177 In the
end, it could pave the way for formal recognition by the UN General Assembly
and thus gather the expressed support of all 193 Member States.178

With respect to the gaps left by a narrow view on the links between human rights
and the environment outlined above, it is unclear whether Resolution 48/13 goes

172S. ¶ 53 et seq.
173Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, UN doc., A/HRC/37/59, 4.
174OHCHR (2021).
175Resolution 48/13, The human right to a safe, clean, healthy and sustainable environment,
A/HRC/48/L.23/Rev.1.
176On the same day, the Council adopted resolution 48/14 establishing a Special Rapporteur on the
promotion and protection of human rights in the context of climate change, cf. Resolution adopted
by the Human Rights Council on 8 October 2021, Mandate of the Special Rapporteur on the
promotion and protection of human rights in the context of climate change, A/HRC/RES/48/14.
177Savaresi (2021) and Jauer (2021).
178Jauer (2021).
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beyond simply ‘greening’ traditional human rights. To some extent, the resolution
seems to reflect a rather narrow understanding when it emphasises the importance of
a healthy environment for the enjoyment of traditional individual and collective
rights as well as the important role of procedural rights for environmental protection.
It is clear, that a right to a healthy environment can entail very different outcomes:
The preceding Framework Principles of the Special Rapporteur, as explicated
above,179 are supposed to reflect the main existing human rights relevant to the
environment and explicitly are not intended to create new obligations. Such a right
may have advantages and may even be helpful in successively closing the gaps
related to current attempts to ‘green’ existing human rights.180 It thus is supposed to
recognise and clarify the links between a healthy environment and the achievement
of existing civil, political, economic, and social rights and, thereby, raise the profile
and importance of environmental protection.181
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The practical implications of such an understanding of a right to a healthy
environment, for example by emboldening progressive judges in the adjudication
of environmental disputes all over the world,182 should not be underestimated. A
mere clarification of the links between ‘traditional’ human rights and the environ-
ment would, however, not necessarily solve the problems identified with holding a
narrow view: It therefore is held, that a right to a healthy, decent or satisfactory
environment should not be confused with existing case law on the right to life,
health, or private life or with procedural innovations stemming from the Aarhus
Convention: “To do so would make it little more than a portmanteau for the greening
of existing civil and political rights”.183 An independent right to a healthy environ-
ment should, accordingly, rather refer to the environment as a public good and
provide additional legal means of balancing environmental objectives against eco-
nomic development. It could be envisaged within the context of economic and social
rights, where to some extent it already finds expression through the right to water,
food, and environmental hygiene.184 When applied by the judiciary, it should
provide additional legal means to close gaps in environmental laws and create better
opportunities for access to justice. Environmental rights could encompass the real-
isation of additional individual rights and obligations and even rights to a particular
quality of environmental conditions. Such rights also entail new rights holders, such
as future generations.185

Irrespective of the interpretation of Resolution 48/13, there is evidence to suggest
that a progressive understanding of environment-related environmental rights in this

179¶ 53 et seq.
180¶ 51 et seq.
181HRC, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, UN doc., A/HRC/37/59, 4.
182Savaresi (2021).
183Boyle (2012), p. 628.
184Boyle (2012), p. 628.
185Peters (2018), p. 4.
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respect is also becoming increasingly relevant. Substantive ideas of inter-
generational or inter-temporal dimensions of human rights have gained significant
momentum, in particular in climate change litigation. Accordingly, future genera-
tions will be more susceptible to the long-term effects of climate change as its
impacts will disproportionally disadvantage them. Not only will the consequences
of climate change directly interfere with their enjoyment of human rights; the (side-)
effects of measures of adaptation and mitigation may also indirectly interfere with
their enjoyment of human rights.186 In Germany, the German Federal Constitutional
Court has prominently clarified that protection of life and physical integrity under
Article 2(2) sentence 1 of the German Basic Law can involve the right to protection
against impairments of fundamental rights by environmental harm, regardless of by
whom and through what circumstances these rights are threatened. The State's duty
to protect, which follows from Article 2 of the Basic Law, also includes the duty to
protect life and health from the dangers of climate change, which can also establish
an obligation to protect with regard to future generations.187
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Moreover, and contrary to the dominant anthropocentric perspective which
perceives environmental rights as individual (human) rights, many consider envi-
ronmental rights as extending to non-human rights holders, thus reflecting
eco-centric approaches and perspectives to environmental protection.188 In this
respect, a recent resolution of the parliamentary assembly of the Council of Europe
deserves attention in that it echoed a similar understanding: The resolution criticises
the ECtHR’s “anthropocentric and utilitarian” approach to the environment which
often prevents natural elements from being afforded any protection per se. As the
Court’s case law provides for indirect protection of a right to the environment by
sanctioning only environmental violations that simultaneously result in an infringe-
ment of ‘traditional’ human rights, the Assembly encourages the Council of Europe
to recognise, in time, the intrinsic value of nature and ecosystems in the light of the
interrelationship between human societies and the environment. The resolution
states, that “[r]ecognizing an autonomous right to a healthy environment would
have the benefit of allowing a violation to be found irrespective of whether another
right had been breached and would therefore raise the profile of this right.”189

An eco-centric approach to environment-related rights, according to Kotzé, sees
the environment as a condition to life, thus placing limitations on individual free-
doms. Stopping short of giving rights to the environment, eco-centric rights are thus

186Albers (2017).
187Cf. Bundesverfassungsgericht, Beschluss vom 24. März 2021 – 1 BvR 2656/18 – 1 BvR 96/20 –
1 BvR 78/20 – 1 BvR 288/20 – 1 BvR 96/20 und 1 BvR 78/20. For examples for international case-
law regarding an inter-generational dimension of environmental constitutional and human rights see
Albers (2017).
188Peters (2018), p. 4.
189See Council of Europe, Parliamentary Assembly, Resolution 2396, 29 September 2021 (27th
sitting). provisional version, Anchoring the right to a healthy environment: need for enhanced
action by the Council of Europe.
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more inclined towards limiting the currently almost unfettered human entitlement to
resources.190
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The Inter-American Court of Human Rights’ Advisory Opinion
on the Environment and Human Rights—An Eco-centric Approach
to Human Rights
On 7 February 2018, the Inter-American Court of Human Rights published an
Advisory Opinion on the Environment and Human Rights which is seen to
open the door to new categories of claims in the Inter-American system
because it recognised an independent right to a healthy environment (Article
26 of the American Convention on Human Rights).191 The Court held that the
right not only protects individual human rights such as health, life or physical
integrity of individuals. It held that forests, rivers and seas, rather constitute
protected juridical interests in and of themselves, meaning that harm to the
environment could potentially be justiciable, even in the absence of evidence
of harm to individuals (a requirement which has led to the dismissal of
environment-related claims in other cases).192 The Court also made clear
that States have an obligation to act diligently to prevent impacts on human
rights and, much like in Urgenda v the Netherlands, relied on the precaution-
ary principle to substantiate the duty to protect human rights: States must act in
accordance with the precautionary principle for the purpose of protecting the
right to life and personal integrity, in cases where there are plausible indicators
that an activity could bring serious and irreversible damage to the environ-
ment, even in the absence of scientific certainty.193

4.4 Conclusion: Extending the Scope of Environmental
Rights, Strengthening Environmental Standards
and Obligations

The analysis has shown significant dynamics in jurisprudence, legislative and
scientific discourses with respect to environmental rights and correlative horizontal
obligations of private actors. Even though the further course of these dynamic
developments must be regarded as open, certain tendencies can be identified.

First of all, in light of the above, it seems plausible to assume that concepts about
environmental human rights will further evolve. A closer look at the substantial links
between human rights and environmental protection has shown that there is

190Kotzé (2014), p. 258.
191IACtHR The environment and human rights (Advisory Opinion) OC-23/17 (2017), available at:
http://www.corteidh.or.cr/docs/opiniones/seriea_23_esp.pdf, last accessed on 7 Apr 2022.
192Banda (2018).
193IACtHR The environment and human rights (Advisory Opinion) OC-23/17 (2017), at para. 180.

http://www.corteidh.or.cr/docs/opiniones/seriea_23_esp.pdf
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considerable potential to improve the prospects of a (human) rights-based approach
to environmental protection. Victims of environmental damage de lege lata can, in
many cases, already translate the sustained impacts in justiciable violations of
‘traditional’, universally recognised human rights. The progressing “greening” of
human rights in this sense emphasises the existential threats posed by environmental
damage and climate change and is of significance in its own right. However, it can be
plausibly assumed that the developments may go beyond this clarifying function of
environmental human rights. It is an open question, if recent initiatives seeking to
introduce a right to a healthy environment refer to both conceptual and normative
clarifications of the links between environmental damage and existing human rights
without extending the limits of a traditional approach.
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A number of prominent examples illustrate that national, as well as international
courts and international organisations, are willing to apply and further develop
progressive approaches which extend the substantial scope of environmental
human rights. Such an understanding of environmental rights may implicate a
right to certain environmental qualities, introduce new rights holders, or even
imply that harms to the environment are justiciable absent evidence of harm to
individuals. Traditional limitations of rights-based approaches to environmental
protection, e.g. in cases of dispersed, uncertain, or delayed damage might be
overcome.

It also becomes increasingly evident that international courts and organisations
may be, at least in principle, prepared to implement standards of environmental care.
The normative foundation of this environmental standard of care lies in a progressive
understanding of environmental human rights and their relation to international
principles of environmental law such as the precautionary principle. The specific
standards which shape the content of the obligations, duty-holders owe to the human
rights-holders when facing environmental risks, are found in international environ-
mental hard and soft law, but also in internationally recognized scientific data, e.g. in
IPCC reports.194 Given such productive intersections, it seems plausible to explore
the preconditions and implications of a growing “regime-congruence” between
human rights and international environmental law. Such an approach conceptualizes,
on the one hand, if and to what extent “congruent interpretation of environmental
norms by human rights courts could indirectly reinforce compliance with the
environmental regime” and, on the other hand, how, giving effect to environmental
standards in human rights litigation, supports the protection of human rights.195 In
any case, the examination seems to confirm the potential of a rights-based strategy of
environmental protection to contribute to normative change.

With respect to the complementary issue concerning international environmental
obligations of private actors, however, the analysis has returned an ambiguous result.
While certain developments regarding such international obligations are observed in
specific international regimes, the prospects for direct corporate obligations in

194¶ 27.
195Banda (2019), p. 1958.
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international law appear rather poor at the moment. This does not mean that there is a
lack of relevant standards for private parties in transnational and international law.
However, regimes of international hard and soft law still lack effective implemen-
tation and enforcement in transboundary constellations. Private standards may
become increasingly important in commercial transactions and in the business
relations of transnational companies but won’t provide the necessary and appropriate
level of regulation.
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The international governance gaps196 with respect to transnational corporations
and other businesses thus remain. That’s why debates and policies aiming at a
juridification of businesses’ transnational obligations, for some time, have concen-
trated on national legal instruments with extraterritorial effects. The most prominent
example of such an approach is the State’s use of domestic law to impose legal
human rights due diligence obligations on business actors and activities within their
territorial jurisdiction that reach out into the corporate group and the global value
chain. Concurrently, it is stressed, that human rights obligations towards foreign
victims of corporate human rights abuse, should be enforceable in home-State courts
via transnational tort litigation.197 Common principles of tort law already provide
certain bases the development of a standard of care, which aims at the protection of
human beings and, at the same time, gives effect to transnational environmental
norms.198 Properties, conditions and potential limitations of national civil liability
for environmental damage will be further discussed in Chap. 6, national value chain
regulation is looked at in Chap. 7. At this point, it is sufficient to point out that such
approaches in national law might also be seen as tools to process and further develop
the productive intersections between environmental law and human rights.

All of this does not mean that policies designed to improve the state of busi-
nesses’ liability for environmental harm on the international level should generally
be disregarded. The UN Treaty Body’s approach, sketched out in this Chapter,
which aims at anchoring States’ domestic due diligence regulation with extraterri-
torial effect in international legal obligations to prevent and redress business-related
human rights violations outside their borders,199 may be promising also with a view
on the productive intersections between human rights and environmental law. Such
an approach would involve international agreements that establish new obligations
for States to impose and/or enforce obligations on businesses and clarify the scope of
States’ duty to protect human rights and the environment. Governments then would
be accountable for any failure to regulate and control environmental hazards,
specifically those caused by businesses, while also being responsible for facilitating
access to justice and enforcing environmental laws and judicial decisions.200 The
further development of this process remains to be seen. A comparable pathway is

196Cf. ¶ 34 and Chap. 2 ¶ 22 et seq (Sect. 2.2.2).
197Cf. Augenstein (2022).
198Banda (2019), p. 1957.
199Augenstein (2022).
200Boyle (2012), p. 628.

https://doi.org/10.1007/978-3-031-13264-3_6
https://doi.org/10.1007/978-3-031-13264-3_7
https://doi.org/10.1007/978-3-031-13264-3_2
https://doi.org/10.1007/978-3-031-13264-3_2


further examined in Chap. 5 which looks at international conventions focusing on
the international harmonisation of national environmental liability regimes.
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