
Chapter 5
Validity and Legitimacy

Abstract The sociology of law deals with the legitimacy of the law in asking why
and how laws receive recognition and acceptance. Canon law, in that respect, is
currently facing some major difficulties. Thus far, the ecclesiastical legislators have
widely excluded the Catholic laypeople from participating in legislation. Their
non-participation has weakened their belief in the legitimacy of the law. Further-
more, canon law does not consistently follow the rule of law. The law of the church
grants its authorities maximum power without providing for those checks and
balances which control power according to a modern democratic understanding.
Neither does canon law fully provide nor protect those fundamental rights of church
members which modern individuals indulge according to the law of modern dem-
ocratic states. That many church members at present show a rather anti-juridical
attitude towards the law may be due to their verdict that canon law is a result of
illegitimate power, and power in church a result of illegitimate law.
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In the previous section I discussed the validity of law with the aim of identifying the
legal norms which constitute positive law. This section now returns to the validity
issue, this time to examine what makes law legitimate. This part of the validity
debate takes up the problem that the mere legal validity of the law does not suffice to
fully understand what makes the law valid, as many contemporary thinkers find, and
that validity also always entails the question of legitimacy. Jürgen Habermas
observed, “Law borrows its binding force, rather, from the alliance that the facticity
of law forms with the claim to legitimacy.”1 Habermas therefore concludes, “posi-
tive law, too, must be legitimate.”2 As my study is not first and foremost about the
foundation of law, I mostly forego determining the validity reasons which justify the

1Habermas (1996, pp. 38–39).
2Habermas (1996, p. 31).
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legitimacy of canon law.3 Instead, I adopt a sociological approach which seeks to
identify the conditions under which individuals and groups, including Catholics and
groups in church, tend to perceive the law as legitimate nowadays. In this light,
Niklas Luhmann speaks of legitimacy as “the purely factual and widespread belief of
the validity of the law, of the binding force of certain norms or decisions, or of the
value of principles which justify them”.4 In this context, it is the task of the sociology
of law to address whether validity theories have any chance of convincing contem-
porary legal subjects of the legitimacy of the law. Consequently, the sociology of
law studies legitimacy issues in a descriptive light. Frequently it does not bother with
the question of whether the law deserves the legal subjects’ acceptance, and is more
concerned with studying whether legal subjects accept the law in fact, whatever their
reasons. Stefan Machura observes that, in the past, legal scholars and philosophers
have sometimes struggled to accept this narrow sociological focus on the factual
acceptance of the law.5 However, sociology and the sociology of law have largely
fallen into line behind Luhmann, who repeatedly argued that sociology should adopt
the position of a mere observer if it sought to study whether and why individuals or
groups accept the law. As Luhmann’s approach has been highly influential for the
sociology of law, I will also follow his approach in my study.

Sociology and the sociology of law, when speaking of individuals or groups who
deem the law to be legitimate, frequently rely on terms such as “recognition,”
“acknowledgement,” or “acceptance.”6 These terms express that individuals or
groups perceive of the law in an affirmative way. However, their essential affirma-
tion does not necessarily lead to their compliance. John Searle provides an example
to show that accepting the law does not necessarily mean abiding by it. On the
contrary, even breaches of law might be a way of acknowledging the law, as Searle
explains, using theft as an example,

Even if I am a thief, I recognize that I am violating your rights when I appropriate your
property. Indeed, the profession of being a thief would be meaningless without the belief in
the institution of private property, because what the thief hopes to do is to take somebody
else’s private property and make it his own, thus reinforcing his commitment and the
society’s commitment to the institution of private property.7

It might seem paradoxical to view a crime such as theft as an act acknowledging the
institution of property and of property law. However, Searle’s example helps to
show how abiding by the law as well as breaking the law might both be acts which
demonstrate a recognition of the law and of the institutions created by the law. This
twofold perspective is particularly interesting for my study, as my fifth section

3For considerations on the foundation of canon law see Hahn (2012a; 2012b; 2019).
4Original quote, “die rein faktisch verbreitete Überzeugung von der Gültigkeit des Rechts, von der
Verbindlichkeit bestimmter Normen oder Entscheidungen oder von dem Wert der Prinzipien, an
denen sie sich rechtfertigen”, Luhmann (1969, p. 27).
5See Machura (2010, p. 386).
6See Röhl (1987, p. 177).
7Searle (2010, p. 9).
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examines the ways in which individuals and groups respond to the law, and in
particular how church members and ecclesiastical groups react to canon law. For
the sociology of canon law, in any case, it is particularly relevant to examine the
consequences of the legal subjects’ failure to acknowledge canon law, as the
non-acceptance of some legal matters of canon law is a widespread phenomenon.
Analysing the phenomena of acceptance and non-acceptance, however, also makes it
necessary to study the reasons why individuals and groups tend to accept or reject the
law. As Manfred Rehbinder notes, there is frequently a reason why legal subjects
accept the law, as they tend to accept the law only when it seems plausible to them.8

His remark alludes to one major reason for acknowledging the law which lies in the
legal subjects’ belief about what constitutes legitimate law. One may assume that
rejecting a law is often based on the very same reason too, namely that legal subjects
find the law implausible in light of their beliefs about what makes law legitimate.
The sociology of law is therefore not only interested in identifying cases in which
law is accepted and cases in which it is not, but also seeks to understand the reasons
underlying the legal subjects’ acceptance or rejection of the law. As a result, a
sociology of canon law has to analyse the conditions under which church members
accept canon law or reject it. It is of key interest to ask why ecclesiastical legal
subjects are increasingly tending to disregard canon law as the legitimate order of the
church.

5.1 A Sociological View of Validity Reasons

As I stated above, the sociology of law is not concerned with identifying viable
validity reasons for the law with the aim of justifying the law. Nevertheless, validity
reasons do play a role in the acceptance or non-acceptance of law. They are of
interest for the sociology of law insofar as validity reasons may actually be reasons
why the legal subjects find the law legitimate or not, and, in consequence, accept or
reject it. Studying what fosters the acceptance or rejection of law, one may find that
not all validity reasons which were suitable for grounding legitimate law in the past
are acceptable for contemporary legal subjects. Some further explanation might help
to illustrate this. In plural and secular legal orders, for instance, it is impossible to
ground law in revelation, even though some members of the legal community might
believe in the revelation and might be open to accepting it as a reason of law.
However, as there is no common agreement on the revelation as fact across the entire
legal community, we may not refer to the revelation as a validity reason of law which
is relevant to the whole community. A similar problem applies to nature as a validity
reason of law in plural societies. This is because society, to allow for law to be
grounded in natural law, would also have to agree on overarching normative ideas

8See Rehbinder (2014, p. 93).
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about what is naturally just, something which is equally unlikely in plural societies.9

Revelation and nature have therefore lost their traditional influence in the current
secular justification of law, which is most evident in the European debates. Insofar as
norms founded in this way are not based on a common understanding which all or
most legal subjects share, they also have little chance of finding acceptance in
pluralist societies. Remnants of revelation and nature which we might still find
here and there in contemporary law—article 6 section 2 of the German Basic Law
speaks, for instance, of the parents’ right to care for their children as their “natural
right”— are frequently relicts left over from older law which have found their way
into the language of present-day political communities. Whilst these validity reasons
were persuasive in the more homogeneous societies that predated the mid-twentieth
century, today they stand little chance of convincing secular individuals and plural
groups of the validity of the law. It should be noted though that this rejection of the
viability of natural law as a justification of law is a rather Eurocentric argument. In
Anglo-American legal theory, natural law arguments are far more widely accepted
and continue to play a role in the justification of law—at least on a small scale.
However, they are likewise not uncontested for the precise reason mentioned,
namely that it is becoming ever more difficult to ground the law of increasingly
pluralist societies on a shared belief of what is naturally right.

5.1.1 Validity Derived from Power

Admittedly, it is not completely out of the question, even in plural societies, to base
law on revelation and nature. However, this is only genuinely an option if one
abandons any attempt to gain the legal subjects’ acceptance, and resorts to the power
argument instead. By using power, the authorities might simply override the differ-
ing beliefs of plural groups by declaring a specific belief about what is normatively
binding according to the revelation or nature to be the norm, and by directing
individuals and groups to abide by it. Natural law arguments in particular tend to
resort to the power argument to assert one specific belief about what is naturally right
over other competing views. In this light, legal theorist Bernd Rüthers notes that
natural law arguments, when confronted with pluralism, tend to turn questions of
fact into questions of power. Rüthers points out that the epistemological problem of
identifying which norms accord to nature immediately becomes an authority issue
about who defines what “natural law” is. Since plural conceptions about what is
good and just make it virtually impossible for the members of heterogeneous groups
to agree on what is naturally right, the issue of power is never far away. This in turn
means that whoever relies on natural law as the foundation of law must also name an
authority that is empowered to provide a binding definition of what is naturally right.
Rüthers maintains, “Whoever claims the existence of binding natural law must also

9See Hahn (2019).
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name a defining authority, a ‘magisterium’ of natural law, for the cases in which no
consensus about its content can be found”.10 However, this strategy of preserving
nature and likewise revelation as validity reasons for contemporary law by having
them morph into the validity reason of power does not solve the problem of
legitimacy. This is because at present, revelation and nature are not alone in losing
influence as validity reasons of law. In addition, legal subjects of today have
developed equally serious reservations about the validity reason of power. This
has little to do with power as such, which, as I explained in Sect. 4.1, is always
closely associated with law. Yet power, in order to serve as a legitimate force behind
the law, requires legitimation. Legal subjects only tend to recognise law as legitimate
law when they find the power from which the law derives to be legitimate power.
Following Max Weber, we may expect this whenever power takes on a form of
legitimate domination which Weber calls “authority.” A short study of Weber’s
definitions may help to understand this. Weber defines “power” as all available
options for enforcing an actor’s will, even if this requires violence. He describes
power as “the probability that one actor within a social relationship will be in a
position to carry out his own will despite resistance, regardless of the basis on which
this probability rests.”11 Weber uses the term “domination” to describe those power
relations under which those exercising power may expect their commands to meet
with obedience. Weber states, “‘Domination’ (Herrschaft) is the probability that a
command with a given specific content will be obeyed by a given group of
persons.”12 According to Weber, “authority” is a particular way of exercising
“domination.” It describes legitimate forms of domination as those acts of domina-
tion whereby those with power do not require force to implement their will, as those
under their power respond to their commands with obedience because they accept
the authorities’ domination for reasons such as charisma, tradition, or law.13

According to Weber, individuals or groups accept their charismatic leaders’ domi-
nation insofar as the leaders’ charisma justifies their rule. Group members accept
traditional authorities—such as those authorities “founded upon the sacredness of
tradition, i.e., of that which is customary and has always been so”14—due to their
domination “resting on an established belief in the sanctity of immemorial traditions
and the legitimacy of those exercising authority under them”.15 So individuals and
groups accept the authority of a certain person as long as this person or the group to
which this person belongs is traditionally endowed with a certain authority. Finally,
in the case of domination legitimised by law, those subjected to domination tend to

10Original quote, “Wer die Existenz von verbindlichem Naturrecht behauptet, muß, für den Fall des
fehlenden Konsenses über dessen Inhalt, zugleich eine Definitionsautorität, ein verbindliches
‘Lehramt’ für Naturrecht, angeben können”, Rüthers (2005, no. 443).
11Weber (1978, p. 53).
12Weber (1978, p. 53).
13See Weber (1978, p. 215).
14Weber (1978, p. 954).
15Weber (1978, p. 215).
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accept the authorities’ power over them because their power is legitimised by law.
The authorities are legitimate rulers as their power is not unlimited and is
circumscribed by the law in the form of rules governing authority and procedure.
Legal subjects, hence, tend to accept decisions made by administration or adjudica-
tion precisely because their power is not arbitrary but is constrained and controlled
by the law.

5.1.2 Social Contract and Consensus

According to Weber, in modernity authority based on law largely eclipses charis-
matic and traditional authority, although it never does so entirely.16 Individuals and
groups tend to accept authority based on law primarily because law provides them
with a rational framework for pursuing their own interests. Weber considers eco-
nomic interests to be of primary albeit not exclusive importance in modern capitalist
societies.17 The law itself creates the conditions by which it may be accepted,
namely by providing a rational and logical system of rules that creates a reliable
and resilient framework for capitalist exchange relations. Whilst we need not share
Weber’s focus on economic matters, it does seem expedient to make the interests of
individuals and groups the starting point for discussing why they accept the law. In
this light, Thomas Raiser suggests that accepting authority based on law is in the
legal subjects’ own interests insofar as they find the existence of the law and of
authority based on the law to be beneficial as a means of curbing individual egoism
and group interests to the end of protecting common interests and the well-being of
all members of society.18 The idea that legal subjects agree to the limitation of their
individual aspirations because it is in their long-term interests to do so points clearly
to the social contract as a source of legal validity and thus to the validity reason
which the legal theorists of the Enlightenment mobilised in response to the forces of
pluralisation in early modernity. Modern legal theories no longer accept that the
content of common belief serves as the basis of law; instead they base the law on a
common agreement that it is good for all to submit to a common order. Above and
beyond any religious and ideological beliefs, these theories assume that legal sub-
jects consent to the law because doing so facilitates social life in general. One
contemporary variant of social contract theory that has been the subject of extensive
debate in recent decades is consensus theory, which is foremost the work of Jürgen
Habermas. Consensus theory posits that the cohesion of modern societies is built
upon consensus and that, consequently, the law, which is supposed to contribute to
the integration of modern societies, is also subject to the principle of consensus.
Consensus, in consequence, becomes the validity reason of law. It is achieved

16See Weber (1978, pp. 219–220).
17See Weber (1978, p. 212).
18See Raiser (2007, p. 267).
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through discourse, as Habermas writes, “Just those action norms are valid to which
all possibly affected persons could agree as participants in rational discourses”.19

Habermas bases his argument in favour of consensus as a validity reason of law on
the principle of human autonomy. In order to do justice to their individual freedom,
modern human beings may only be bound by self-legislation. This makes it neces-
sary to understand individuals themselves as the producers of the norms to which
they are subject, as Habermas explains, “The idea of self-legislation by citizens, that
is, requires that those subject to law as its addressees can at the same time understand
themselves as authors of law.”20 This authorship develops through rational discourse
as a process of negotiation in which the legal subjects identify the legal norms which
are deserving of their acceptance. Discourses are rational if they offer the conditions
under which a rational will can come into being. For Habermas, these conditions
include first and foremost the freedom from hierarchical domination to create an
ideal speech situation undistorted by asymmetrical power relations. Only relations
which are free from non-egalitarian domination can ensure that discourses “remain
porous, sensitive, and receptive to the suggestions, issues and contributions, infor-
mation and arguments that flow in from a discursively structured public sphere, that
is, one that is pluralistic, close to the grass roots, and relatively undisturbed by the
effects of power.”21 If these conditions are guaranteed, we may assume that the legal
norms resulting from discourse may be considered legitimate insofar as they can
obtain the consent of all those they concern.

5.1.3 Improbable Consensus

Consensus theory has met with broad approval, but it has also attracted criticism.
One of the main points of criticism relates to doubts about whether consensus
building, as Habermas seems to suggest it, is actually practicable. The question is
whether ideal speech situations in the Habermasian sense are a realistic prospect.
Even if they are, it remains unclear whether one can realistically expect discourse to
end in consensus, as we might also expect discourse to end in ultimate dissent.22 It is
also doubtful whether discourse can be constructed in such a boundless way that it
includes all those potentially affected by its results. Sociologists of law in particular
have been at pains to point out the limits of the consensus model. They stress that in
complex contemporary societies it is impossible to achieve a consensus on the law,
either with respect to substantive law or with respect to procedural law.23 To expect
consensus is illusory, as Luhmann states, “No society can found its law on consensus

19Habermas (1996, p. 107).
20Habermas (1996, p. 120).
21Habermas (1996, p. 182).
22See Beckermann (2012, p. 11 fn 2).
23Eg Cotterrell (1984, pp. 105–106 with further references); Röhl (1987, p. 271).
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if one means by that that all of the people will agree to all of the norms all of the
time.”24 Luhmann considers such a consensus both ontologically unrealistic because
society can never achieve it, and epistemologically unlikely insofar as we could
never prove consensus, even if it existed. Luhmann therefore states that “such a
criterion for the distinction between validity/invalidity cannot be tested in court. It is
not justiciable, and thus it cannot be practiced in the legal system itself.”25 Conse-
quently, as Luhmann finds, “A system-wide universal test of validity/invalidity for
each legal norm apparently is not convertible into practical programs.”26 Habermas
himself also responded to these comments on his theory. He agrees that it is
unrealistic to expect a discourse in which all those affected by a norm can actually
participate. But, as he suggests, this does not render the idea of discourse redundant.
Indeed, as Habermas argues, it is important to remember the fictitious value of the
ideal speech situation. This functions best when the actual participants in norm-
finding or norm-debating processes not only exclusively pursue their own interests,
but also consider the concerns of those who are not present. Habermas states, “as
participants in rational discourses, consociates under law must be able to examine
whether a contested norm meets with, or could meet with the agreement of all those
possibly affected.”27 His remark offers two possible approaches to the justification
of norms: either to involve all those concerned in a rational discourse, or to consider
the views of those who are not present. Habermas considers the latter approach to be
workable when it comes to evaluating the legitimacy of concrete and thus
pre-existing law, “the legitimacy of statutes is measured against the discursive
redeemability of their normative validity claim—in the final analysis, according to
whether they have come about through a rational legislative process, or at least could
have been justified from pragmatic, ethical, and moral points of view.”28 Habermas
does not therefore see the crux of consensus theory in whether a consensus exists or
arises in fact, but in whether a consensus is conceivable. The law cannot continually
insist on the legal subjects’ factual recognition. Instead, the aim is to secure condi-
tions under which law can come into being which in principle allows for the
recognition of the emergent law. Habermas describes as one key condition “that
the legal order must always make it possible to obey its rules out of respect for the
law.”29 Thus, law does not always draw its legitimacy from its legal subjects’ actual
consent. However, it may be considered legitimate if this consent might be obtained
in principle. The legal subjects’ potential consensus is then the validity reason of
law. However, we may also ask whether it is realistic to expect consensus to be even
potentially possible. From the perspective of legal theory, Christoph Möllers and
others doubt this is the case, noting that consensus theories overestimate the power

24Luhmann (2004, p. 247).
25Luhmann (2004, p. 123).
26Luhmann (2004, p. 123).
27Habermas (1996, p. 104).
28Habermas (1996, p. 30).
29Habermas (1996, p. 31).
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of consensus in this respect. Möllers does not argue against consensus per se, but
against the idea that it can serve as the foundation of a whole normative order. He
elucidates,

We can think of consensus as a goal that cannot be achieved yet nevertheless guides our
thought process, but not as an existing foundation that is ingrained in a norm such as the
guarantee of human dignity. The claim would be that consensus practically and continuously
arises from solving small and concrete questions, not in great formulas. Questions of war and
peace or basic standards of human rights, by contrast, are not capable of consensus if one
takes consensus to mean more than the agreement to a compromise formula.30

While Möllers does not banish consensus from the validity debate of legal norms, he
is sceptical of overarching theories that use consensus as a conclusive answer to the
validity problem of law. The sociology of law has similar critical voices that cast
doubt on the power of consensus to justify legal norms. Doris Mathilde Lucke, for
instance, stresses that consent to the law is not only frequently absent throughout the
onward march of modernity, but is becoming increasingly unlikely.31 This is
because law is losing its capacity to gain the legal subjects’ recognition as a
consequence of its ongoing rationalisation, as Lucke maintains. This process of
progressively rationalising the law by standardisation, abstraction, subsumption, the
definition of typical facts, and the creation of case groups is broadening the gap
between social and legal reality. Accordingly, the intersection between social reality
and legal reality where one might expect consensus on the capacity of the law to
support the community and to serve justice is becoming ever smaller. As law
becomes ever more detached from the legal subjects’ everyday life and everyday
knowledge, its chance to generate consensus decreases; in fact, law is becoming the
exclusive preserve of legal experts, detached from everyday reality and with only
sporadic connections to it. As a result, it becomes unrealistic to hope that the legal
subjects might embrace it. In fact, it seems fair to expect the opposite, as Lucke
explains. The tendency is for law to become increasingly unacceptable to its legal
subjects and is, in consequence, losing much of its effectiveness. We may identify a
number of contemporary signs of anomie which point at this problem. Lucke’s
observations raise genuine doubts about whether the law may expect much support
in present societies, as legal rationalisation takes its course. Her objection is certainly
worthy of further consideration. Whilst it does not contradict Habermas’s approach,
it does raise some fundamental questions about it. From the perspective of validity
theory, Habermas relies on consensus as a legitimacy reason for law; from the point
of view of the sociology of law, Lucke observes that current law is in fact increas-
ingly incapable of forging this consensus. While it seems necessary to have at least a
potential consensus to establish the legitimacy of law, the steady rationalisation of
law is depriving the law of any chance of achieving a de facto consensus. Hence,
consensus becomes unlikely, yet there seems to be no alternative to it as a validity
reason of law. This impasse suggests that legal systems will increasingly struggle to

30Möllers (2020, p. 264).
31See Lucke (2010, pp. 84–85).
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achieve recognition. From the perspective of the sociology of law, it remains unclear
if there is a way to address this fundamental problem, and how to go about it in the
future.

5.1.4 Procedural Legitimation

Roger Cotterrell’s deliberations on this subject may be of help. In view of the
fragility of any consensus and the necessity of achieving one, Cotterrell considers
it to be an important symbolic achievement of the law that it successfully conceals
the fact that it cannot rely on a genuine consensus in the legal community or on the
legal subjects’ consent. The law succeeds in hiding any lack of consensus by
employing a rhetoric of consensus that actually conceals grave and irreconcilable
differences in the expectations placed upon it. Cotterrell speaks of “conflicting
interests disguised by the consensus rhetoric of the law”.32 Since true consensus is
becoming increasingly improbable in contemporary pluralist societies, the law falls
back on the rhetorical invocation of consensus to evoke a presumption or fiction of
consensus. In a similar vein, Niklas Luhmann believes that law must assert that it
expresses consensus, if only probably, provisionally, and temporarily.33 Claims of
this kind remain convincing as long as nobody deconstructs them. Klaus Röhl
clarifies this point by emphasising that it is not the actual experience of consensus
that is essential for the presumption of consensus, but the absence of profound
dissent. The problem that a general consensus is not at hand is unimportant as
long as there is no fundamental dissent that proves consensus to be fully delusive.34

While dissent might expose that consensus is merely fictitious, the law—most of the
time—profits from the fact that nobody voices major dissent. However, this begs the
question why we might expect legal subjects to be content with a fictitious consen-
sus. Luhmann responds by referring to the institutionalisation of law which suggests
consensus. In modern societies, he says, the behavioural expectations associated
with law are institutionalised, so that seeking a real factual consensus is not consis-
tently necessary, as institutions come with a presumed consensus.35 For the most
part this illusion is largely sustainable. It is sufficient, Luhmann explains, that

the ‘general societal consensus’ needs only to be matched in certain respects and moments
by the actual experience of some people. The function of institutions depends, therefore, less
on the creation than on the economy of consensus. The saving is achieved mainly by
anticipated consensus in the expectation of expectations, acting as a presumption and not
normally even requiring a concrete text.36

32Cotterrell (1984, p. 109).
33See Luhmann (1969, p. 196).
34See Röhl (1987, p. 271).
35See Luhmann (1970, p. 188).
36Luhmann (2014, p. 51).
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Clearly, we may not expect institutionalisation to consistently succeed in generating
the presumption of consensus. This is because institutionalisation itself is contested
and raises questions of recognition;37 in this respect, Luhmann concedes that
sociology struggles to explain how institutions, burdened with their own problems
of recognition, support the recognition of other norms, such as legal norms. Never-
theless, institutionalisation seems to support a fiction of consensus based on a
generalisation of consensus.38 Luhmann notes that a generalisation of consensus
consists of two strategies. First, it is important to support the fictitious consensus so
that the legal subjects gain the impression that there is actually a consensus about the
law; second, it is necessary to ostracise those who openly undermine the idea of
consensus.39 Hence, those who dissent must expect the imposition of negative
sanctions. Both strategies for the generalisation of consensus—the generation of
the fictitious consensus as well as the suppression of dissent—take place in the
context of institutionalised procedures in which the legal subjects participate,
directly or indirectly, such as elections, parliamentary debates, and court proceed-
ings.40 By generating a presumed consensus and stifling dissenting voices,
institutionalised procedures in which the law is generated and applied contribute to
creating an aura of legitimacy around the law. Stefan Machura uses court proceed-
ings by way of illustration. If a court makes a procedurally correct decision, the
losing party has no other socially adequate option but to conclusively accept the
decision. This is because a losing party who continues to reject the decision would
run the risk of being ostracised and being regarded as a social pariah.41 Following
Luhmann, one can therefore assume that law can claim to be consensual if it
originates from procedures which adhere to the rule of law and is applied in pro-
cedures under the rule of law.42 The results of these legislative and judicial pro-
cedures, such as laws and judicial decisions, are thus endowed with the presumption
of legitimacy.43 Jürgen Habermas agrees with this from the perspective of validity
theory, noting, “In the demanding conditions of fair procedure and the presupposi-
tions of communication that undergird legitimate lawmaking, the reason that posits
and tests norms has assumed a procedural form.”44 Habermas emphasises that
modern legislation is therefore accompanied by high expectations. This is because
legislation must live up to the promise to produce laws rationally deserving of
recognition, as Habermas explains, “The positivity of law is bound up with the
promise that democratic processes of lawmaking justify the presumption that

37See Luhmann (1970, p. 188).
38See Luhmann (1970, p. 188).
39See Luhmann (1970, p. 189).
40See Luhmann (1970, p. 189).
41See Machura (2010, p. 386).
42See Luhmann (2004, p. 123).
43See Luhmann (2014, pp. 203–204).
44Habermas (1996, p. 287).
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enacted norms are rationally acceptable.”45 In contrast to premodern legal norms,
modern law cannot simply be the expression of an individual ruler’s will, but must
express the citizens’ will and give due expression to their self-legislation, either
factually or fictitiously. Habermas explicates, “Rather than displaying the facticity of
an arbitrary, absolutely contingent choice, the positivity of law expresses the legit-
imate will that stems from a presumptively rational self-legislation of politically
autonomous citizens.”46 However, as Habermas also notes, contemporary law arises
from political procedures that we cannot simply interpret as the politically autono-
mous self-legislation of rational citizens. Hence, the connection between autono-
mous self-legislation and concrete legislation is only plausible if the rule of law
controls legislative procedures. Habermas observes, “legitimate law reproduces
itself only in the forms of a constitutionally regulated circulation of power, which
should be nourished by the communications of an unsubverted public sphere rooted
in the core private spheres of an undisturbed lifeworld via the networks of civil
society.”47 Legislative authorities prove to be legitimate only if they are constrained
by the rule of law, including the authorities’ subjection to the law, the separation of
powers, the election of public officeholders, and limited time periods for public
offices. Law therefore proves to be legitimate only if it derives from legitimate
authorities and flows from procedures controlled by the rule of law. Yet Habermas is
not entirely convinced by a purely proceduralist ratio. In his view, the formal rule of
law as represented by constitutional procedures must be supplemented by substan-
tive elements which qualify the legal order as a framework of procedures which are
worthy of recognition. The rule of law must therefore justify itself formally and
substantively. Among the relevant substantive criteria of the rule of law from a
socio-legal point of view are the state’s guarantee of fundamental rights, such as
equality before the law, freedom of speech, and freedom of assembly, which allow
for the public criticism of officeholders, and their subjection to control by a free press
and public discourse.48

5.1.5 Accepting Majority Decisions

But even when the law follows the rule of law, the question arises as to why modern-
day individuals consider law to be particularly worthy of recognition if it is the result
of constitutional procedures. After all, there are often reasons to doubt the results of
concrete legislative procedures. As their results are frequently based on majority
decisions, they are undeniably contingent. Majorities have only a limited
legitimising effect. Compared to consensus, we can only consider them to be stopgap

45Habermas (1996, p. 33).
46Habermas (1996, p. 33).
47Habermas (1996, p. 408).
48See Raiser (2007, pp. 269–270).
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solutions, as Luhmann emphasises.49 Philosopher John Dewey remarked in a similar
vein, “Majority rule, just as majority rule, is as foolish as its critics charge it with
being.”50 Majorities are therefore merely of an interim nature, as Habermas observes
from the perspective of legal theory, “Majority rule retains an internal relation to the
search for truth inasmuch as the decision reached by the majority only represents a
caesura in an ongoing discussion; the decision records, so to speak, the interim result
of a discursive opinion-forming process.”51 Yet at the same time, majorities also
prove to be helpful and even essential for taking decisions. When consensus-based
“ideal procedures”52 fail, majorities might achieve the desired result, “as a rule of an
actual—not imagined—procedure”,53 as Christoph Möllers emphasises. Möllers
therefore argues against any attempts to devalue majority rule, as is common in
some approaches to legal theory. He criticises these theories as guided by

idealization . . . which views every form of practical implementation as deficient. For
example, if majority rule only represents an incomplete representation of an idealized public
use of reason, which builds on the generalization of arguments, then rightness and reality are
played out against each other in a way that misses a social practice that aims for realization.54

Hence, we must accept that majority decisions are contingent and may be reversed,
but without devaluing majority rule as such. Instead, we must come to a differenti-
ated view of majority rule, as Habermas argues, stating that a majority must “be
viewed as the rationally motivated yet fallible result of a process of argumentation
that has been interrupted in view of institutional pressures to decide, but is in
principle resumable”.55 However, one may ask what consequences ensue from this
sociologically. From the perspective of sociology, the key question is whether
majority decisions, as obviously fallible as they are, stand a chance of being accepted
as legitimate decisions. Hence, the sociological debate is not concerned with the
normative dimension of the majority issue but with the empirical question of
whether majorities may expect to find widespread acceptance among those whom
their results concern. We have to discuss whether it is plausible that majorities may
find acceptance and, if so, for what particular reasons. Luhmann expects them to find
acceptance due to the proceduralist ratio of majority rule which helps us cope with
the highly complex conditions of modernity. According to Luhmann, procedures
serve to absorb the shock effect of social development. Procedures present develop-
ments as decisions and, thus, as purposeful progress. And they provide individuals
and groups with opportunities to participate in decision making. Consequently, as
Luhmann notes, “A decision does not fall upon the individual as an unexpectable
surprise, as luck or bad luck, which one may only expect helplessly without having a

49See Luhmann (1969, p. 196).
50Dewey (1946, p. 207).
51Habermas (1996, p. 179).
52Möllers (2020, p. 16).
53Möllers (2020, p. 17).
54Möllers (2020, p. 253).
55Habermas (1996, p. 179).
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chance to prepare for it, but as the result of a decision-making process which one
may prepare for by witnessing it and acting according to it.”56 Accordingly,
Luhmann finds expectability and participation to be the two major criteria which
provide procedures with legitimacy. These criteria motivate legal subjects to accept
the law resulting from these procedures even though the law proves to be the result
of a contingent and fragile majority decision. Procedures, thus, are an “existential
complement of positivising the law. They minimise and absorb the moment of shock
which is connected with decision.”57 Despite a complex present and uncertain
future, they hold out the promise of security without seeming to be fully arbitrary,
as Luhmann explains,

In light of an uncertain future and the sense of overload resulting from the immense
complexity of options of variable law, procedures help to create security and allow for
significant, expressive, meaningful, and dutiful behaviour in the present time. In this way,
the individuals may experience the present time as meaningful and may act according to it,
even though their lives are moving towards an uncertain future.58

By providing individuals with opportunities for participation, procedures also help to
absorb protest, as Luhmann notes.59 Susanne Baer agrees, citing empirical evidence
that opportunities for participation in legislation, adjudication, and administration
actually help to reduce conflicts in these fields.60 John Dewey links this idea to the
majority principle. As limited as the majority principle is, it is not exclusively about
finding a majority result which serves as a decision, but also about the procedural
logic revolving around “antecedent debates, modification of views to meet the
opinions of minorities, the relative satisfaction given the latter by the fact that it
has had a chance and that next time it may be successful in becoming a majority.”61

In this light, opportunities prove particularly suitable for increasing the tolerability of
any acute deficits arising from concrete decisions. Opportunities increase the accept-
ability of a decision even when there are justified doubts about its correctness, as
Luhmann notes. We may witness this, for example, in decisions that promote rather

56Original quote, “Die Entscheidung fällt nicht als eine unerwartbare Überraschung auf ihn zu, als
Glück oder Unglück, dem man ratlos entgegensieht, ohne sich darauf einstellen zu können, sondern
als Ergebnis eines Entscheidungsprozesses, in dem man sich miterlebend und mithandelnd auf sie
vorbereiten kann”, Luhmann (1969, p. 232).
57Original quote, “ein existentielles Komplement der Positivierung des Rechts. Sie verkleinern und
entschärfen das Moment der Überraschung, das mit der Entscheidung verbunden ist”, Luhmann
(1969, p. 232).
58Original quote, “Verfahren verhelfen dazu, angesichts einer ungewissen Zukunft und
vornehmlich angesichts einer Überforderung durch eine unübersehbare Komplexität von
Möglichkeiten des variablen Rechts gegenwärtige Sicherheit zu schaffen und ein darstellendes,
expressives, sinnerfülltes, verpflichtendes Verhalten in der Gegenwart zu ermöglichen. So kann der
Betroffene in einer laufend aktuellen Gegenwart sinnvoll miterleben und mithandeln, obwohl er auf
eine ungewisse Zukunft zulebt”, Luhmann (1969, p. 232).
59See Luhmann (1970, p. 189).
60See Baer (2021, p. 125).
61Dewey (1946, pp. 207–208).

154 5 Validity and Legitimacy



questionable inequalities. In light of the principle of equality, all inequalities require
justification to become tolerable. According to Luhmann, procedures render pre-
cisely this service. He observes, “It must be possible to present all differences and all
inequalities as the result of a procedure and to justify them as such.”62 If unequal
rights arise from a decision in which everyone can potentially participate, it is more
likely that those to whom they pertain will accept them. These decisions become
tolerable because the procedures offer a fair chance to everyone and also because
future procedures hold out the prospect of further opportunities. This renders these
decisions more than just fate, and at least gives the impression that those affected by
them may influence their outcome. However, this scenario also presupposes a certain
culture of decision making. Obviously contingent decisions, for instance, may find
acceptance only if the majority continues to treat the minority with respect, as
Luhmann emphasises. Democratic systems respond to this need by providing dis-
senting individuals and minority groups with subjective rights and procedural rules
which protect them from the majority.63 The conditions under which majority
decisions are taken also play a role. In order to be able to assert the legitimacy of
their results, decision-making processes must ensure that conditions prevail under
which one might at least conceive of a general consensus. Whilst a general consen-
sus rarely occurs, it must remain possible. This means that processes must refrain
from excluding certain individuals or groups from the process of will formation in
advance. Not all members of society can be members of every decision-making
body. However, this is unproblematic as long as participation at least remains an
option, as Luhmann finds,

It is more important . . . that the procedural form in which we strive for consensus shows a
certain attitude towards the consent of others and determines that every voice counts. Each
individual’s consent (in an election, each voter’s consent; in legislation: each parliamentar-
ian’s consent) is relevant in principle—not in the sense that everyone in fact needs to agree
with each decision, but in the sense that nobody’s opinion is a priori declared irrelevant.64

5.1.6 Representative Participation

Luhmann’s observations on the legitimacy of majority decisions coincide with other
sociological findings. Hanna Pitkin’s ground-breaking work on political

62Original quote, “Alle Unterschiede und alle Ungleichheiten müssen als Ergebnis eines Verfahrens
dargestellt und begründet werden können”, Luhmann (1969, p. 197).
63See Luhmann (1969, p. 196).
64Original quote, “Wichtiger ist . . ., daß die verfahrensmäßige Form, in der um Konsens geworben
wird, eine bestimmte Einstellung zum Konsens anderer impliziert und festlegt: Jede Stimme zählt.
Der Konsens eines jeden einzelnen (bei der Wahl: des Wählers; im Gesetzgebungsverfahren: des
Abgeordneten) ist prinzipiell relevant – zwar nicht in dem Sinne, daß zu jeder Entscheidung alle
faktisch zustimmen müßten, wohl aber in dem Sinne, daß niemandes Meinung a priori für irrelevant
erklärt werden könnte”, Luhmann (1969, pp. 196–197).
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representation (1967) comes to mind. In her reflections, Pitkin refers to complex
political decision making in which not all members of society are able to participate
themselves, but in which participation takes place through representation, by agents
representing the members of society. In modernity, formal representation—such as
the “Leviathan,” the absolutist ruler of the premodern era representing his people—is
no longer acceptable. To achieve legitimacy in this day and age, representation must
consist of a substantive link between those who represent and those who are
represented. Jürgen Habermas stresses this point in reference to decisions made
through elections, which “must provide for a fair representation and aggregation of
the given interests and preferences.”65 This includes representation of the outer
fringes of the spectrum of opinion to be found in a society, as Habermas observes,
“Here representation can only mean that the selection of members of parliament
should provide for the broadest possible spectrum of interpretive perspectives,
including the views and voices of marginal groups.”66 The question arises how to
ensure the adequate representation of this spectrum. Practically speaking, it is
unrealistic to expect to assemble a perfect selection of representatives to represent
the diverse opinions that exist in a plural society. Hanna Pitkin does not deem this
necessary. Instead, for reasons of acceptance, it is more important that the
represented may be regarded as represented adequately in the procedures, even if
the representatives do not represent their precise interests. Pitkin refers, for example,
to representation based on “standing for”,67 in which the representatives stand for the
key characteristics of those they represent, without having to ensure that every view
that exists in society is actually represented in decision making. She observes that
successful representation by the representatives “depends on the representative’s
characteristics, on what he is or is like, on being something rather than doing
something. The representative does not act for others; he ‘stands for’ them, by virtue
of a correspondence or connection between them, a resemblance or reflection.”68 It is
therefore necessary to ensure in the formation of political bodies that their compo-
sition reflects the represented individuals and groups in this sense of “standing for.”
Pitkin consequently notes, “In political terms, what seems important is less what the
legislature does than how it is composed.”69 Yet, as Pitkin also observes, it does not
seem necessary for the represented individuals and groups to be represented with
respect to all of their distinct features and qualities, which would in itself be
practically inconceivable due to the limited size of decision-making bodies. In
order to be able to speak of representation, however, it is imperative not to deliber-
ately exclude any individuals or groups to whom decisions pertain. The ideal
selection of representatives must achieve the representation of society as a whole
or rather not exclude the possibility of full representation, as Pitkin finds, “What is

65Habermas (1996, p. 183).
66Habermas (1996, p. 183).
67Pitkin (1967, p. 60).
68Pitkin (1967, p. 61).
69Pitkin (1967, p. 61).

156 5 Validity and Legitimacy



necessary to make a representation is not accuracy of depiction of something visible,
but simply depiction of something visible, the intention to depict.”70 Selecting
representatives by the drawing of lots, for example, does not ensure that the whole
community is substantively represented. Nevertheless, one may consider this selec-
tion legitimate because it is open to and does not preclude the representation of any
members of a group.71 On the other hand, a process of selection that intentionally
excludes certain individuals or groups from being represented creates a problem of
legitimacy. With regard to the question posed here about how majority decisions
may find acceptance even though their results are obviously contingent, it follows
from these considerations that majority decisions tend to appear acceptable when-
ever we may regard the decision-making bodies as legitimate representative bodies
for those for whom they make their decisions. If no one’s opinion is declared
irrelevant a priori and all those affected are at least potentially represented in the
decision-making process, decisions have a good chance of being accepted, even if
they do not correspond to the will of all. In addition, majority decisions may
particularly hope for approval from the defeated minority if the minority has the
reasonable expectation of becoming a majority in a future decision.

5.2 The Recognition of Canon Law

In light of the foregoing discussion, I want to use the following section to analyse
what the situation is with respect to canon law. Particularly in a community such as
the church, which is at its core based on a shared faith, it seems reasonable at first
glance to assume that the legal subjects share a wide-ranging consensus on many
issues. But contrary to expectations, the reality of canon law is rather different.
Recognition of canon law is often a matter of dispute, as theologians and canonists
can confirm.72 Above all, many church members accuse canon law of oppressively
juridifying church life. The result is disenchantment with the law among many legal
subjects and a weariness in church with many institutional issues. Noting a new
phenomenon in the history of canon law, Ladislas Orsy describes how the law
struggled to achieve recognition after the Second Vatican Council, which was
followed by what Orsy describes as an increase of anomie in church, noting, “A
new phenomenon arose: canon law was acquiring an increasingly bad reputation
among God’s people.”73

70Pitkin (1967, p. 67).
71See Pitkin (1967, p. 73).
72Eg Müller (1978, pp. 3–4); Coughlin (2011, pp. 3–4, 65–67); Bucher (2018, pp. 160–164); Hahn
(2018, pp. 154–159).
73Orsy (1992, p. 97).
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5.2.1 Juridification and Trivialisation

Canon law itself has contributed in no small measure to its own poor reputation. The
fact that many church members experience the encroachment of the law into the
various spheres of ecclesiastical life as oppressive rather than empowering has much
to do with the intrusive nature of canon law and its failure to accept certain
boundaries of law. Canon law is more expansive and in some respects more invasive
than modern individuals are accustomed to from the majority of secular law. It
extends to or includes extra-legal spheres, as discussed in Sect. 4.2.2, without
consistently respecting its own boundaries and thus the difference between law,
morality, and theology. In official texts, the boundaries between magisterial theology
and law are often so fluid they are virtually invisible to the legally untrained eye.
Individual papal laws frequently start off with a lavish introductory section
containing doctrinal or moral content preceding the legal norms. Although the
threshold where doctrine passes into law is evident to most canonists, it is not always
so clear that others can easily distinguish the legally binding part of a papal law from
statements of a non-legal nature.74 Moreover, in some cases canonical norms in
themselves do not exclusively contain legal content. The current Code of Canon
Law, for example, contains statements of a doctrinal nature that were formally
transformed into positive law without there being any obvious need for them within
a legal document. Sacramental law, in particular, contains official sacramental
doctrine in the form of positive legal norms that one might expect to find in the
catechism, liturgical books, or papal letters rather than in a legal code. These norms
describe the meaning of sacramental acts in a descriptive and theological manner
(eg canon 834 §1 CIC/1983) without drawing a link to legal consequences, or
include legal norms in theological statements (see canons 840, 849 CIC/1983)
without the doctrinal elements contributing anything to the legal content. According
to the definition of law as given in Sect. 2.1.13, these statements are not legal norms
in terms of their content, because they are not justiciable. Instead, ecclesiastical
doctrine takes on the formal appearance of law, albeit without any legal conse-
quence. One wonders what the underlying idea is behind this practice. The legislator
undoubtedly intended the formal legalisation of doctrine to be an instrument for
highlighting the specifically religious character of canon law and for emphasising the
relevance of theological knowledge in the application of the law. However, these
doctrinal norms predominantly serve to create an altogether different impression
among the legal subjects. Those Catholics who are positively disposed towards the
law may see in this practice a premodern category error in the mixing of theology,
morality, and law. Others might find the juridification of the non-legal a strategy by
the legislator which has highly problematic implications, such as submitting doctrine
to law, and thus also constraining the freedom of faith through the law. Whilst it is
hard to verify whether this accusation is true or not, it should be noted from a

74Eg Benedict XVI (2010). Motu proprio Omnium in mentem, 26 October 2009. Acta Apostolicae
Sedis, 102, 8–10.
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sociological standpoint that the lack of clear boundaries between ecclesiastical
doctrine and law, as shown in the formal juridification of official sacramental
theology, feeds accusations of juridism.

Contributing to this impression of juridism are also certain legal particularisations
that are not infrequently found in canon law. I use the term “particularisation” to
refer to legal regulations that undermine the generality of the law. Particularised law
includes legal norms that get lost in the minutiae of regulations without their level of
detail yielding any recognisable benefit for the legal community. Critics of European
law, for example, often criticise European regulations for their minute concern with
the degree of cucumber curvature to the detriment of general regulatory concerns.
This once again brings to mind Niklas Luhmann’s example of “trivial law,” namely
“claims of premiums for the destruction of apples in a particular harvest”.75 The legal
subjects commonly react to this type of trivial law by developing “strategies of
defence”,76 as Luhmann observes. Particularisations are therefore intimately
connected with the issue of recognition, as Roger Cotterrell states.77 They frequently
have a negative effect on the legal subjects’ acceptance of the law. Canon law also
contains evident particularisations that tend to undermine the legal subjects’ accep-
tance of canon law, as we may assume. One example is the recent controversy over
Eucharistic matter, which culminated in a discussion about how much gluten hosts
should contain in order to be considered valid Eucharistic matter.78 Whilst the
discussion of the Eucharistic matter should be approached with sensitivity due to
the importance of the Eucharist as a core sacramental rite of the church, it is doubtful
whether a naturalistic debate about the nature of “real bread” that revolves around its
gluten content does justice to the subject. These kinds of arguments might reinforce
the impression among many Catholics that canonical regulations tend to be about
trivial issues and thus do not deserve any serious attention. In the concrete case, this
impression not only damages the debate about the Eucharist, it also damages the law,
which, as a medium for such particularising regulations, leads the legal subjects to
wonder whether it truly deserves their attention and their acceptance.

5.2.2 Constitutional Challenges

The above examples show that canon law itself contributes in no small way to
weakening its chance of achieving a consensus among its legal subjects. But while
consensus on the law is unlikely and becoming ever more unlikely in any complex
legal community, as argued in Sect. 5.1.3, the situation in church is even more
dramatic, as Simon Hecke posits. This is because, with regard to canon law, not only

75Luhmann (2014, p. 196).
76Luhmann (2014, p. 196).
77See Cotterrell (1984, pp. 176–177).
78See Congregation for Divine Worship and the Discipline of the Sacraments (2017, no. 4).
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is any attempt to reach a consensus destined to fail—a problem which, as discussed,
applies to consensus on the law in general—, but there is also significant dissent on
the law in church, as Hecke observes, noting, “Research and survey findings as well
as protest movements within the Catholic Church have been proving for a long time
that there is less common consensus and more common dissent with canon law
among the ordinary church members.”79 Anyone currently studying the level of
acceptance of canon law will soon discover a range of phenomena which not only
reveal a lack of acceptance of the law among the legal subjects, but demonstrate their
open dissent. Hecke sees the main causes of this dissent in those much-disputed
regulations of canon law, such as the ban on the ordination of women, the papal
primacy of jurisdiction, and in the essential distinction between the clergy and laity
and its legal consequences.80 Whilst these examples prove to be particularly
contested among the Catholics of the northern hemisphere, other legal norms are
the source of similar conflicts in other parts of the Catholic world church. The
obligation of celibacy for clerics, for instance, is received rather critically among
African Catholics who place great store by marriage and parenthood.81 Voices from
Latin America have criticised the canonical norms on parishes, as these norms
widely obstruct a fruitful organisation of parish life seeking to respond to the pastoral
needs of large Latin American dioceses, such as Andean communities.82 Criticism
includes the canons on ecclesiastical administration for their obvious European
understanding of dioceses as urban organisations with a huge and professional
apparatus of modern bureaucracy, a view which is not borne out by reality in
many dioceses across the globe.83 These examples certainly show that dissent
about the law is neither a uniform phenomenon across the local churches all over
the globe nor a phenomenon triggered by the whole body of law, but that it is
triggered by certain selective issues, often of ecclesiastical constitutional law. Hecke
also notices this, observing that there are many canonical norms which church
members neither dispute nor challenge. Indeed, only a small number of legal
norms provoke fundamental dissent. Yet this does not help to solve the problem
which canon law has with regard to its recognition. Hecke puts forward two pieces of
evidence for this. First, many of the legal norms which provoke dissent are so
dominant that they overshadow the recognition of other legal norms. This assess-
ment is understandable in the examples Hecke discusses, which mostly relate to
constitutional law. If key constitutional issues provoke fundamental dissent, we may
hardly expect the legal subjects to acknowledge less central matters of law as worthy

79Original quote, “Ergebnisse von Untersuchungen und Umfragen sowie Protestbewegungen
innerhalb der katholischen Kirche zeugen bereits seit langem weniger von einem allgemeinen
Konsens als vielmehr von einem allgemeinen Dissens des einfachen Kirchenvolks mit dem
Kirchenrecht”, Hecke (2017, p. 44).
80See Hecke (2017, pp. 103–104).
81Eg Schreiter (1985, p. 2).
82Eg Dammert Bellido (1986, pp. 115–116).
83See Dammert Bellido (1986, pp. 113–114).
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of their approval. And it is even less likely that the legal subjects’ potential
recognition of these minor regulations might solve the recognition problem of the
ecclesiastical legal system as a whole. Hecke therefore suggests that only serious
changes in the ecclesiastical constitution and in constitutional law might help to
increase the legal subjects’ approval of canon law. The legislator would have to
radically reform the legal norms which are currently most controversial to achieve
this. Second, Hecke suggests that the uncontested norms of canon law may seldom
help with the recognition of canon law as such, as the legal subjects’ approval of
these norms is often not a conscious decision in favour of canon law and conse-
quently not an explicit act of recognition. In reality, church members primarily
accept those canonical norms which are also norms which are common in other
social contexts or in state law. Hence, they need not identify and accept those norms
explicitly as canonical norms if they have already accepted them as norms in other
contexts.84 A few examples serve to support Hecke’s point. Canon law, for instance,
regulates that an election is invalid if the number of ballots in the ballot box exceeds
the number of voters (see canon 173 §3 CIC/1983). This regulation does not call for
an explicit recognition in church, as it applies to elections in the same way else-
where. Hence, there is also little reason to give the ecclesiastical legislator credit for
that piece of regulation. The same applies to the legal norm in the computation of
time that the first day is regularly not computed in the total of a time limit (see canon
203 §1 CIC/1983). Church members probably also take it for granted that a sermon
should be preached in a contemporary form, “in a manner adapted to the needs of the
times” (canon 769 CIC/1983), even if their experience has often proven different—
further proof of Luhmann’s thesis of the counterfacticity of law. This regulation on
sermons regulates what is self-evident. Adding to this, it has virtually no justiciable
content. The legal subjects’ potential approval does not therefore provide these legal
norms with any recognition which might be of help in supporting the wider accep-
tance of canon law. The above-mentioned examples and many others might help to
illustrate, on the one hand, that most canonical norms are not in question. On the
other hand, however, they show that canon law cannot, or cannot consistently, bank
on this fact to solve its problem of recognition. If the recognition of legal norms is
not based on their explicit approval, then it is poorly suited to stabilising the
legitimacy of the entire legal order, particularly when this order increasingly finds
itself under attack as is the case with canon law. And if core regulations, such as
constitutional law, which help to structure the church, fail to find approval, then the
approval of minor regulations is only of minor value for the issue of recognition.
Canon law, in many of the local churches around the globe, has a problem of
recognition that is centred in one way or another on the structure of the church as
constituted by its constitutional law. It is here that doubts start to crystallise about
whether the ecclesiastical legal order is worthy of recognition.

84See Hecke (2017, p. 46).
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5.2.3 Revelation and Nature

The power issue also comes into play here. Modern legal subjects are suspicious of
law based on mere power. Most individuals receive law that is too obviously based
on power alone with scepticism. In this respect, it is particularly problematic that the
official church tends to justify canon law with the help of validity reasons which in
modernity test the sociological limits of legitimacy. Official legal theory differenti-
ates canon law into the law of revelation (“ius divinum positivum”), natural law (“ius
divinum naturale”), and mere ecclesiastical law (“ius mere ecclesiasticum”). This is
challenging because all of the validity reasons behind these laws can be interpreted
as well-concealed power arguments. The acceptance of law based on revelation and
nature is called into question because neither revelation nor nature provides norms
that are equally convincing to all members of contemporary legal communities.
Whoever invokes revelation and nature in plural societies is ultimately destined to
use a power argument to provide an overarching standard doctrine which accom-
modates what is ordered by revelation and what is naturally just. Thus, from a
pluralist point of view, revelation and nature frequently serve as a veil for power as a
validity argument of the law. Admittedly, the question arises whether this problem
affects the church to the same degree. Just because revelation and nature are
unsuitable as validity grounds for the law of plural groups does not mean they are
equally unsuitable for more homogeneous and uniform groups, such as faith com-
munities. If a group reaches a consensus about what is divinely ordained or can
accept natural law on the basis of common conceptions of nature, then any law
founded in this way may indeed have significant persuasive power for this group.
Taking Ferdinand Tönnies’s differentiation between societies and communities,85

we can argue that whilst basing the validity of law on revelation and nature might not
be relevant for modern societies, communities might remain open to them. Hence, a
community might not merely produce law based on a shared belief in what accords
to revelation or nature, but might also expect this law to find the group members’
wide acknowledgement. If we follow this train of thought, it seems fair to assume
that in church revelation and nature might indeed serve as convincing grounds for
canon law insofar as they derive from a shared faith and a shared understanding of
the naturally just. Canonical laws based on a shared understanding of revelation and
nature therefore have an excellent chance of finding the church members’ recogni-
tion. Yet contrary to what one might expect, we may perceive that many ecclesias-
tical norms based on revelation and nature are at present struggling with problems of
recognition, such as norms on the role of the hierarchy or the role of women in
church. This indicates that official concepts of revelation and nature which serve as
the foundation of ecclesiastical norms are not based on concepts of faith and morals
shared by the whole community. Recognition problems therefore imply that the
church is actually more plural than one might believe it to be. The church members,
it seems, have rather different understandings of what constitutes revelation and

85See Tönnies (2001).
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nature and what accords with them in a normative sense. This phenomenon is
currently playing out within many local churches. It is becoming ever more difficult
to argue that society is diverse, but that the church is a homogeneous and uniform
group. In fact, local churches are directly affected by the dynamics of pluralisation
issuing from contemporary societies. Their members are members of a pluralist
society, too, and are of course not immune to its influence. They bring pluralist ideas
of the social and divergent normative ideas into the church. As a consequence, the
local churches are increasingly becoming communities in which, despite the unify-
ing bond of a shared faith, plural concepts exist about what accords with God’s will
for the church and for humanity. This growing presence of plural opinions about the
normative meaning of revelation and nature in the churches is increasing pressure on
the official church to justify those of its laws which are based on revelation and
nature. Many church members are increasingly doubting the plausibility of the
magisterium’s and the legislator’s interpretation of revelation and nature as reflected
in the current law of revelation and in natural law. With regard to the law of
revelation, they have come to doubt whether those norms which the magisterium
and the legislator derive from revelation truly concord with God’s will for God’s
church. For the church as a community based on revelation and a shared faith
derived from revelation, this is in fact a dangerous situation. Fundamental disagree-
ment on matters of the revelation is no minor issue. It may undermine the community
and damage the integrity of the church. It is therefore particularly serious if dissent
on law based on revelation turns out not to be a momentary difference of opinion, but
an irreversible divergence between the legislator and many legal subjects. If fully
irreconcilable, fundamental differences in matters of the revelation and of the law of
revelation may divide the church. It is therefore no coincidence that some canonists
have gone to considerable lengths not to interpret the statement contained in the
Apostolic Exhortation Ordinatio Sacerdotalis,86 which once and for all rejects the
possibility of women’s ordination, as part of the law of revelation.87 Interpreting it as
such would be evidence of an insurmountable gulf between the magisterium’s
teachings about revelation as positivised in canon law (see canon 1024 CIC/1983)
and the view of many church members, particularly in the churches of the global
North. However, the Congregation for the Doctrine of the Faith’s 1995 “Response to
a Posed Doubt concerning the Teaching Contained in ‘Ordinatio Sacerdotalis’”
supports the position that excluding women from ordination is indeed closely
connected with the revelation and has to be considered as part of the deposit of
faith. Not long ago, the Prefect of the Congregation for the Doctrine of the Faith
reaffirmed this view.88 This shows that there is major disagreement about core
constitutional norms of the church which the magisterium derives from revelation.
The validity of norms based on revelation is therefore in dispute, which likewise
affects doctrinal and legal norms.

86Acta Apostolicae Sedis, 86, 545–548.
87On this debate see Lüdecke (1996), 161–211; Bier and Demel (2017), 4–5.
88See Ladaria (2018).
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Similarly, many Catholics are no longer taking rulings by the magisterium about
what is right according to nature at face value. The magisterium has in no small
measure contributed to this state of affairs. The view presented by the papal
magisterium in 1968 in the Encyclical Humanae vitae89 on the immorality of
artificial contraception marked for the churches of the northern hemisphere a turning
point in the process of alienation between the magisterium and many church
members. It sowed fundamental doubts, especially in Central Europe and North
America, about the magisterium’s narrow and Neo-Scholastic understanding of
nature.90 Today, many church members of the northern hemisphere no longer accept
many of those ecclesiastical norms which are grounded in natural law. 2010 and
2021 surveys of German Catholics found that 85% (in 2010) or 82% (in 2021)
of respondents rejected the official ecclesiastical teaching on contraception (only
9% or 10% approved of the official position), 79% or 77%were critical of the official
teaching on sexual ethics (only 13% in both years found it acceptable), and 68%
or 75% rejected the church’s official position on homosexuality (17% or 15%
approved).91 In 2005, William D’Antonio, James Davidson, Dean Hoge, and
Mary Gautier conducted a survey of Catholics in the United States called American
Catholics Today, which yielded the following results:92 42% of Catholics questioned
believed that each individual should decide for themselves whether to remarry after
divorce; 22% considered the official ecclesiastical position relevant; 35% considered
both positions—their individual belief and the official teaching—to be significant. In
the case of artificial contraception, 13% considered the magisterium’s position to be
more important, while 61% considered their own opinion more important; here too,
27% considered both positions as relevant. 25% felt the magisterium’s position had a
role to play in deciding to have an abortion or not, while 44% believed this issue to
be an individual decision; 30% considered a combination of the personal and
magisterial positions to be correct. Practiced homosexuality was seen by 46% as a
personal decision; 24% followed the magisterial opinion; 28% were open to both
views. Extra-marital sex was seen by 47% as a private matter; 22% viewed it as a
matter in which the magisterium’s teaching was key; 30% considered both positions
significant. As these findings refer to moral norms one may argue that they reveal
little about the acceptance of law. Nevertheless, widespread doubts about the
magisterium’s teaching on natural law have obvious consequences for positive law
based on natural law, too. Accordingly, we may assume that laws cannot hope for
much acceptance on the part of the legal subjects if they are based on a magisterial
interpretation of nature that the church members find unconvincing.

89Acta Apostolicae Sedis, 60, 481–503.
90Eg Ebertz (2010, p. 327).
91See MDG-Trendmonitor (2010, p. 65; 2021, p. 51).
92See D’Antonio et al. (2007, p. 96).
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Hence, today, we can no longer expect the church members to accept canonical
laws merely because the legislator connects them with divine law. Grounding law in
revelation and nature is therefore evidently as problematic in church as it is in plural
societies. As the church becomes an increasingly plural community, it faces similar
challenges to plural societies in how to justify its law. In essence, there is no
unanimity among church members about what is naturally right or what derives
from revelation normatively. So it should come as no surprise when church mem-
bers’ suspicions are aroused when ecclesiastical authorities, in the absence of any
consensus on what is right and just according to revelation and nature, issue
sovereign decrees about how to understand revelation and nature and binding
norms based on their findings. The church members might come to suspect that
these norms are not actually based on revelation and nature at all, but on power. The
result is that the very norms of canon law which should in fact integrate the church,
as they are supposed to express a shared normative understanding among church
members about what is right according to revelation and nature, will end up doing
the very opposite. Many church members contest them as absolutist expressions of
power and refuse to acknowledge them as legitimate law of the church.

5.2.4 Lacking a Consistent Rule of Law

Certainly, it is not a problem per se to base the validity of legal norms on power. As
shown in Sect. 5.1, modern individuals do not object to power as a validity reason of
law in itself. However, they do tend to object to power that has not been legitimised.
Applying Max Weber’s criteriology to canon law, one may assume that power is
considered legitimate in church if it is justified by charisma, tradition, or the law. To
this day, power in church is indeed sometimes legitimised by charisma. Many
Catholics view the current pope as a charismatic leader and recognise his power
because they feel an emotional attachment to him. Thus, they tend to observe norms
posed by him because they identify with him. We may likewise discover elements of
traditional authority in church. The offices of the pope and of the bishops, with their
patriarchal and patrimonial structure, encourage church members to find power in
church legitimate for reasons of tradition. However, many present-day church
members are no longer convinced by power justified by mere tradition because
they, just as other members of plural societies, have developed a modern distrust of
mere traditional justifications of power. The idea that tradition is sufficient justifi-
cation for power to become legitimate authority has been widely replaced by the
expectation that power be limited by law and bound by legal procedures. The rule of
law as an instrument for curbing power and thus creating legitimate authority
through the restriction of pure power has widely replaced charismatic and traditional
approaches for legitimating power. We may therefore expect many church members
to connect their recognition of ecclesiastical authority with the demand that power in
church is subject to the law and to legal control. Legitimising power by subjecting it
to the law, in any case, requires more than merely restricting power somehow with
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the help of law. According to an understanding which is common in democratic
societies, the legal limitations of power must substantively accord with the rule of
law. Certainly, the church is not a state. One might therefore object that it is
necessary to restrict power exercised in church to the same extent as power exercised
in secular legislation, adjudication, and administration. However, such objections to
introducing a substantive rule of law to the church are in fact of little practical help.
From a sociological point of view, which studies the conditions under which church
members are factually inclined to recognise authority in church, these interventions
are of limited value. Catholics who as citizens of modern democratic states have
learned to assess the legitimacy of political power according to the rule of law go on
to use these criteria to evaluate power in church. Ecclesiastical authorities may
criticise them for doing this,93 but they can do little to stop them. Hence, factually
speaking, power in church must submit to standards which accord with common
standards of the rule of law to have a chance of being recognised by many church
members as legitimate authority. The rule of law in church is therefore subject to
similar principles to the rule of law of constitutional states. Many Catholics’
expectations with regard to the law and its ability to control power in church are
virtually identical to those they have of the constitutional state. They demand to see
the protection of fundamental rights, especially equality in and before the law, as
well as fundamental rights that challenge power, such as freedom of speech and
freedom of assembly; they demand that the law limits the exercise of power, for
instance through the separation of powers, through elections, and limited terms of
office; and they request that the law is constrained by procedures, such as control
mechanisms and conditional decision-making programmes;94 unsurprisingly, we
may discover all of these demands when studying the documents of the current
so-called “Synodal Path” which the church has taken in Germany to reform the
German churches.95 A church which follows these principles increases the chance of
its members, who have been socialised under the democratic rule of law, accepting
power in church as legitimate authority. In the following section I will analyse
whether and to what extent these principles are already present in current canon law.

5.2.5 Protection of Fundamental Rights

The rule of law is based first and foremost on the principle of equality and on
guaranteed fundamental rights. This is also the case in the legal order of the church.
Canon law relies on equality in and before the law. In addition to certain basic
obligations, it also provides basic rights which the church members may invoke. The
protection of fundamental rights is an element of the canonical rule of law which the

93Eg Facius et al. (2011).
94See Raiser (2007, pp. 269–270).
95See www.synodalerweg.de/dokumente-reden-und-beitraege#c6239. Accessed 3 October 2021.
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ecclesiastical legislator guarantees. Nevertheless, it is evident that the degree of
protection the church can offer falls short of what citizens are accustomed to in
democratic constitutional states. This becomes visible if we examine a complex of
fundamental rights that is important for limiting power under the rule of law, namely
freedom of opinion and freedom of speech. Canon law defines both freedom of
opinion as well as freedom of expression more narrowly than state law; we may
make parallel observations with regard to freedom of religion (see canons 209 §1,
748 §1 CIC/1983) and with regard to freedom of scientific research (see canon
218 CIC/1983). First, freedom of opinion in church is not completely free, but is
restricted by legal norms on the teaching function of the church. Catholics for
instance are legally obliged to believe doctrines that are part of the deposit of faith
(see canon 750 §1 CIC/1983). They are obliged to adhere to doctrines that are
marked by the magisterium as being part of definite teaching, but moreover also
obliged to firmly embrace and retain them (see canon 750 §2 CIC/1983). In these
matters, the church demands an attitude of assent from its members, which legally
restricts the free formation of opinion. With regard to the freedom of expression,
Catholics are free to express their opinion in an appropriate manner to the ecclesi-
astical authorities (see canon 212 §3 CIC/1983), but not without restriction and
conditional on their knowledge, their competence, and their position in church.
Addressing the ecclesiastical public is lawful only if a public utterance does not
attack Catholic faith and morals, is made with due reverence towards the church
authorities, and preserves the personal dignity of others. Moreover, speakers must
assess the general utility of their statement in advance. The law permits academic
theologians to publicly share their expertise. Yet it obliges them to ensure when
doing so that they are “observing due submission to the magisterium of the church”
(canon 218 CIC/1983). Thus, freedom of opinion and expression in church do not
stand alone; instead, the law ties them to the obedience which Catholics owe to the
church authorities. However, since it is freedom of expression that enables the public
to criticise the exercise of power and the authorities in possession of that power—
which is highly relevant from the point of view of the rule of law—this restriction is
problematic for the legitimation of ecclesiastical power. If the law bars public
criticism and widely restricts the right of church members to criticise ecclesiastical
authorities, it deprives free speech and public debate of much of its potential to
legitimise the authorities’ power. Ladislas Orsy’s complaint that the ecclesiastical
legislator does not even solicit the church members’ consent to the law, and instead
relies on a premodern structure of command and obedience,96 is also of relevance in
the light of the legitimation of power. This strategy of limiting freedom of opinion
and expression by commanding obedience is widely unsuccessful. But it is also
counterproductive with regard to the legitimation of ecclesiastical power. By
suppressing dissenting voices, command and obedience feeds the church members’
suspicion that ecclesiastical power could in fact be illegitimate insofar as it seeks to
evade public scrutiny. With regard to the protection of fundamental rights and its

96See Orsy (1980, p. 42; 1992, pp. 49, 100).
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legitimising significance for the rule of law in church, one may therefore conclude:
such protection exists, but to a lesser extent than in state law. This is not only a
problem in itself; it is also problematic primarily because restricting fundamental
rights in church as in the case of freedom of expression undermines precisely those
processes of legitimation that church authorities need in order to be recognised as
legitimate.

5.2.6 Abundant Ecclesiastical Power

Ecclesiastical authorities are at present subject to only a few of the typical instru-
ments which the rule of law applies to limit power. Limited terms of office are
virtually non-existent. The office of the pope is a life-long position, even if Benedict
XVI recently made it clear that, in practice, relinquishing office is an option.
Diocesan bishops are required to offer their resignation upon reaching the age of
75 (see canon 401 §1 CIC/1983). Nevertheless, this does not equate to the limitation
of tenure in office in the constitutional sense, which regularly limits time in office to
a predetermined period. Similar observations apply to the principle of election.
Certainly, election plays a role in the attainment of high-ranking ecclesiastical
offices, foremost in the case of the pope and also in some regions where the diocesan
bishops obtain their office by election—and not in the regular way of free papal
appointment (see canon 377 §1 CIC/1983). However, it is not the ordinary church
members who participate in these elections, as one might expect in a democracy, but
selected representatives of the church hierarchy. The cardinals are responsible for
electing the pope; in Germany the cathedral chapters elect the bishops. It would
therefore be erroneous to speak of elections in a democratic sense in church. The
church is not a democracy. I do not want to address this observation in light of its
associated institutional legitimacy issues. However, it is important to note the
sociological consequences deriving from the non-democratic constitution of the
church with regard to the legitimation of the officeholders’ power. As elections in
church do not accord with the rule of law with regard to democratic standards, the
election of church officials cannot claim to produce the same presumption of
legitimacy as democratic elections. We may not therefore expect them to fully
convince church members who have been socialised in the rule of law.

Another important aspect of the rule of law is that legislation, adjudication, and
administration are bound by the law. This is a widely accepted principle of consti-
tutional theory. In this light, the absolutist conception of hierarchical government in
church raises a number of questions. After all, the structure of the church is still
based on models of governance from the early modern period, as Norbert Lüdecke
and Georg Bier remind us, “The law of the church is phenomenologically and
structurally understood in analogy to the law of the state, although not of the
contemporary democratic constitutional state, but of the modern absolutist
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authoritarian state.”97 Accordingly, the diocesan bishops have considerable power,
including powers of legislation, adjudication, and administration for their dioceses.
Nevertheless their power is also limited, as the Code states, “A diocesan bishop in
the diocese entrusted to him has all ordinary, proper, and immediate power which is
required for the exercise of his pastoral function except for cases which the law or a
decree of the Supreme Pontiff reserves to the supreme authority or to another
ecclesiastical authority” (canon 381 §1 CIC/1983). Episcopal power is abundant
but restricted in two respects. On the one hand it is functionally limited to the power
necessary to exercise the episcopal ministry; on the other hand, it is restricted with
regard to competing authorities, insofar as episcopal power is limited by universal
canon law and the authority which the law accords to other authorities. Therefore,
diocesan bishops are in fact bound by general canon law. The case of the pope is
somewhat different. He is a monarch at the head of the church who is bound by
morals only and acts autonomously without being bound or restricted by the law.98

The pope has at his disposal “supreme, full, immediate, and universal ordinary
power in the church, which he is always able to exercise freely” (canon
331 CIC/1983). This indicates that the pope’s power is largely unlimited, something
which is also evident in ecclesiastical procedural law, which exempts papal acts from
judicial review, following the ancient maxim “The First See is judged by no one”
(canon 1404 CIC/1983). Due to this, the question arises as to whether and to what
extent the pope is bound by general canon law. He is certainly limited in his official
conduct by divine law—canonists agree on this. But I have also already pointed out
that divine law only takes on a justiciable form through the exercise of official
power. In this respect, divine law proves, on closer inspection, to restrict the pope’s
power to a significantly lesser degree than one might initially assume. After all, the
pope himself is entitled to define what constitutes divine law. Purely ecclesiastical
laws bind him to an even lesser extent. Norbert Lüdecke and Georg Bier provide a
lucid explanation of the issue. They believe that the pope is not bound by purely
human canon law as he is dominus canonum. As a master of canon law he is above
the law. He is therefore free to override the law whenever he deems it necessary.99

However, canonist Hubert Socha objected to this reading of the pope’s power.100 He
interposed that the pope’s wide-ranging powers do not give him the option of
wielding his power arbitrarily. The pope, as Socha states, is bound by canonical
procedural law when acting as a judge, in a form of self-commitment. Nevertheless,
this does not alter the fact that it is up to the pope whether to abrogate and
reformulate laws he himself or one of his predecessors has made. Lüdecke and
Bier, however, reject Socha’s defence of papal arbitrariness. They admit that

97Original quote, “Das kirchliche Recht wird phänomenologisch und strukturell analog zum Recht
im Staat verstanden, gleichwohl nicht dem des modernen demokratischen Rechtsstaates, sondern
dem des neuzeitlichen absolutistischen Obrigkeitsstaates”, Lüdecke and Bier (2012, p. 26).
98See Lüdecke and Bier (2012, p. 26).
99See Lüdecke and Bier (2012, p. 118); see also Bier (2015, p. 244); Beal (2011, p. 149).
100See Socha (1991, p. 5 no. 13).
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arbitrariness and pure self-interest should not determine a papacy, insofar as the
office of the pope obliges the pope to act consistently in accordance with the rules of
his office. The pope is therefore morally bound by the duties of his office, as well as
by the revelation and the tradition of the church.101 However, as Lüdecke and Bier
also slyly remark, “What is required by the papal office is decided by the pope
himself in his responsibility before God.”102 This includes the pope’s freedom to
decide how and in what way to limit his own freedom to act. Georg Bier conse-
quently speaks of a papal “Kompetenz-Kompetenz” (“competence-competence”) as
the pope’s authority to determine which authority actually derives from the papal
power.103 From a sociological perspective we may therefore note that the pope is not
bound by general canon law. Regardless of whether canonists agree on this issue or
not—there is no legal authority that can prevent the pope from disregarding existing
law. The pope may be morally bound to observe the law of the church, but if he
chooses not to, he will face no legal consequences for breaking the law. If we recall
Max Weber’s theory of the legitimation of power by law, this raises major questions
with regard to the legitimation of power in church. Insofar as the highest ecclesias-
tical authority is not bound by law, it cannot base its legitimacy on the rule of law.
The legitimacy of papal power vis-à-vis the members of the church thus succeeds
either through charisma, as seems to be the case with Francis for many Catholics, or
through tradition—or it does not succeed at all. Inasmuch as modernity relies first
and foremost on the rule of law, it is therefore unsurprising that many church
members doubt the legitimacy of papal power when a less charismatic pope is at
the head of the church than the current officeholder.

5.2.7 Controlling Decision Making

If we examine the decision-making programmes of the church, we may find that
decision-making power in church is limited only by a few procedural rules. This is
most evident with regard to legislation. In secular law, and particularly in civil law
traditions with their strong focus on statute law, constitutional legislative procedures
play a key role. Insofar as canon law is civil law and attaches key importance to
statute law, one might actually expect highly formalised legislative procedures in
church as well. Contrary to expectation, however, sophisticated procedural regula-
tions are largely absent, as Simon Hecke has noted.104 Although the Code contains
some procedural rules for legislation, such as the need for the legislator’s promul-
gation of ecclesiastical laws in order for them to come into force (see canons 7, 8

101See Lüdecke and Bier (2012, p. 118).
102Original quote, “Was vom Amt des Papstes her gefordert ist, entscheidet der Papst in
Verantwortung vor Gott”, Lüdecke and Bier (2012, p. 118).
103See Bier (2015, p. 245).
104See Hecke (2017, pp. 110–111).
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CIC/1983), or the regulation that diocesan bishops when acting as legislators for
their particular churches have to exercise legislative power themselves—hence, have
to issue a law themselves and cannot entrust other officeholders with the duty of
legislation (see canon 391 §2 CIC/1983)—, the law does not set out a comprehen-
sive, predefined legislative process. This does not mean, of course, that legislation
comes into being informally, as the Code’s provisions on promulgation make clear.
However, the fact that canon law does not prescribe a formal legislative procedure
and leaves it up to the ecclesiastical legislators to decide how to draft a law and
whom to involve in the process of its creation is an obvious deficit from the
perspective of the rule of law. It points once again to the problem mentioned
above, namely that to this day an absolutist form of governance has been cultivated
in church which sits uncomfortably with many legal subjects’ understanding of
democratic rule, and is therefore plagued by a deficit of legitimacy. Because canon
law is largely silent on procedural formalities, it does little to support the recognition
of ecclesiastical legislation. This has a negative knock-on effect for the recognition
of canon law as the result of ecclesiastical legislation. It is helpful to refer to Niklas
Luhmann’s considerations on programming and programmed decisions once more
to better understand why the lack of formal procedures and the insufficient separa-
tion of powers are problematic in church. Luhmann argues that programming and
programmed decisions differ insofar as they are dissimilarly open to control.
Assessing the correctness of programmed decisions is comparatively easy because
their correctness is judged on the basis of the existing programmes. One may assume
the correctness of a decision if it proves to be the correct result of a programme. This
poses a problem in church, insofar as sophisticated programmes are largely absent,
as I have stated. However, even if these programmes existed, doubt may still be cast
on the correctness of the programmes themselves. Assessing the correctness of
programmes is in any case virtually impossible, as Luhmann finds. They are the
result of programming decisions, and these are extremely hard to control, as
Luhmann observes, noting, “Programming the law takes place . . . under so much
complexity that this in fact excludes adequate information and control of the
correctness of decision making.”105 It is not even possible to use existing norms to
prove the rationality of programming decisions, because this would require
pre-existing programming. As a consequence, as Luhmann finds, it is only possible
to prove the correctness of programming decisions hypothetically. And it remains
essential to allow for a change of programming decisions whenever they transpire to
require adjustment.106 This possibility of keeping programming decisions open to
change depends, however, on several factors. It depends inter alia on the precondi-
tion that a legal community may deal with political conflicts in an institutionally
regulated way in order to prevent these conflicts from becoming sclerotic. Luhmann

105Original quote, “Die Programmierung von Recht erfolgt . . . unter so hoher Komplexität, daß
zureichende Information und kontrollierbare Richtigkeit des Entscheidens praktisch ausgeschlossen
sind”, Luhmann (1970, p. 190).
106See Luhmann (1970, p. 190).
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speaks of the “institutionalisation of political conflict as a permissible, system-
compatible, and regulated normal process”.107 This is particularly problematic
with regard to the church, which has hardly any predefined structures for political
conflict management at all. One might find that ecclesiastical decision-makers are
putting the presumption of correctness of their programming decisions at stake
insofar as they neither grant the ecclesiastical legal community an insight into
these procedures nor provide them with institutional procedures to process political
conflicts in church in cases of doubt about these procedures.

5.2.8 Excluding the Laypeople

A further complicating factor confronting the church is how it deals with represen-
tation in its function of legitimising decisions. I have already referred to Luhmann’s
observation that modern-day individuals tend to accept decisions only if the struc-
tures of decision making in principle allow for a consensus and do not exclude
anyone in advance. This presupposes that every rational perspective has its legiti-
mate share in the debates and that therefore no point of view may be declared a priori
as irrelevant for the decision. Hanna Pitkin’s studies on political representation
accommodate this principle by stating that those who are affected by a decision
must be represented by the decision-making body in an appropriate manner, which
first of all entails that those who compose the decision-making bodies do not omit
social groups deliberately from the composition of those bodies whose decisions
pertain to them. If decision making fulfils these conditions, decisions stand a fair
chance of finding widespread acceptance. However, this finding poses a problem for
decisions in church, insofar as it is mostly clerics who serve as members of
ecclesiastical decision-making bodies. This is most obvious with regard to legisla-
tion. In the 1983 reform of the Code of Canon Law, the last comprehensive
legislative project to affect the whole church, the preparatory bodies, the so-called
coetus, were mainly composed of clerics, while the decision-making body, the
Reform Commission of the Code, was composed exclusively of clerics, namely
cardinals and bishops. Lays were given no or next to no say at all—as usual in
high-level decision making in church. This is no coincidence, but is ensured by
canon law, which reserves the exercise of ecclesiastical power to the clergy first and
foremost by reserving offices endowed with the power of governance to clerics (see
canon 274 §1 CIC/1983), allowing clerics alone to obtain offices responsible for
legislation, adjudication, and administration in church. As a consequence, ecclesi-
astical decision-making bodies frequently do not represent the laity in the sense of
Pitkin’s “standing for”,108 in which the representatives stand for the key

107Original quote, “Institutionalisierung des politischen Konflikts als eines zulässigen,
systemgerechten und regulierten Normalvorgangs”, Luhmann (1970, p. 190).
108Pitkin (1967, p. 60).
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characteristics of those they represent. In the last reform of the Code, all church
members were formally represented by the episcopal members of the reform com-
mission. However, as being a layperson may count as an essential characteristic of
church members, this formal representation is not representation in the substantial
sense of Pitkin’s “standing for.” It is therefore fair to say that the lays are either
underrepresented or not represented at all in ecclesiastical decision making. This is a
major disadvantage of ecclesiastical decisions with regard to their chances of finding
the lays’ acceptance.

One may make a similar observation with regard to adjudication when studying
the staffing of ecclesiastical tribunals. According to current canon law, ecclesiastical
single judges must always be clerics (see canons 1421 §1, 1673 §4 CIC/1983), even
though the bishops’ conference may give permission for collegiate tribunals to
consist of two clerics and one lay person (see canon 1421 §2 CIC/1983). This
evidently does not give blanket permission to tribunals to rely on lay judges. Their
participation is dependent on the vote of the bishops’ conferences, and only in a
handful of countries have the bishops’ conferences seen fit to entrust laypeople with
such responsibilities. Moreover, it remains essential that a cleric presides over a
collegiate tribunal (see canon 1426 §2 CIC/1983). However, as I mentioned in Sect.
3.2.15, in hisMotu proprio Mitis Iudex Dominus Iesus Francis introduced the option
of appointing two lays to act as judges in matrimonial matters in three-member
collegiate tribunals which are presided over by a cleric even without a vote of
approval by the bishops’ conference (see canon 1673 §3 CIC/1983).109 This dem-
onstrates that co-decision making by the laity in ecclesiastical adjudication is being
extended slowly but surely. Despite this progress, the law systematically excludes
lays from penal proceedings against clerics dealing with allegations of sexual abuse,
in which only priests may serve as judges, promotors of justice, and notaries.110

Hence, we cannot consider the current situation as a fair representation of the lays in
Pitkin’s sense of representation as “standing for,” as long as judges are selected
based on their ecclesiastical status. This practice intentionally underrepresents lay-
people in ecclesiastical adjudication and systematically prevents them from presid-
ing over tribunals. From a sociological point of view, this kind of targeted
marginalisation of a group may have a counterproductive effect on the acceptance
of adjudication and the decisions made by ecclesiastical tribunals. From a sociolog-
ical perspective, it is unrealistic to expect the laity to support decisions in which they
are only marginally or not at all involved, while their participation in the decision-
making process was already largely or completely excluded from the outset. The a
priori exclusion of the numerically largest group of church members means that
canon law does not support presumptions of consensus in the Luhmannian sense. As
a consequence, Simon Hecke understandably notes that it is now virtually impossi-
ble to claim the existence of a fictitious consensus among the church members with

109Acta Apostolicae Sedis, 107, 961.
110See Congregation for the Doctrine of the Faith (2021, articles 13 and 20).
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regard to current canon law.111 At best, there might be a consensus in selected
sections of the church, perhaps among some members of the clergy, but there is no
longer even a presumed consensus on the law throughout the church as a whole.

In light of these findings, the strategy used by some church officials of hiding
issues of power behind the language of “service” seems rather expedient. It is
currently virtually impossible to respond to questions about the legitimacy of
ecclesiastical power and the law that springs from it in a way that most legal subjects
with a democratic upbringing and from liberal constitutional states might find
acceptable. Theologian and sociologist Karl Gabriel notes that the church at present
still falls below the minimum of legal certainty and participation which modern-day
individuals expect of organisations seeking to recruit and retain their dedicated
members.112 At present, the dual relation between power and the law—the genera-
tion of power through the law and the generation of law through power—creates a
self-sustaining vicious circle in church which proves to be immune to strategies of
legitimation which follow the rule of law. The growth of anti-juridism and the crisis
of leadership in church are therefore not two separate challenges facing the church in
contemporary times, but are actually two facets of the same problem. They result
from the view held by many ecclesiastical legal subjects that in the church illegit-
imate power produces law and illegitimate law recreates power. One may therefore
frequently understand criticism of canon law as a criticism of power. Church
members refuse to recognise a legal system that, in the view of many, arises from
the illegitimate exercise of power. And they refuse to accept power which is
recreated and established by that legal system.

Bibliography

Baer, S. (2021). Rechtssoziologie: Eine Einführung in die interdisziplinäre Rechtsforschung (4th
ed.). Nomos.

Beal, J. P. (2011). Something there is that Doesn’t love a law: Canon law and its discontents. In M.
J. Lacey & F. Oakley (Eds.), The crisis of authority in Catholic modernity (pp. 135–154).
Oxford University Press.

Beckermann, A. (2012). Die realistischen Voraussetzungen der Konsenstheorie von J. Habermas
(1972). In A. Beckermann (Ed.), Aufsätze, vol 2: Erkenntnistheorie, Philosophie und Wissen-
schaft, Willensfreiheit (pp. 9–28). Universitätsbibliothek Bielefeld.

Benedict XVI. (2010). Apostolic letter issued Motu proprio omnium in mentem, on several
amendments to the Code of Canon Law, 26 October 2009. Acta Apostolicae Sedis, 102, 8–10.

Bier, G. (2015). Einsame Spitze: Die innerkirchliche Rechtsstellung des Papstes. In R. Heinzmann
(Ed.), Kirche—Idee und Wirklichkeit: Für eine Erneuerung aus dem Ursprung (pp. 229–250).
Herder.

Bier, G., & Demel, S. (2017). Priesterweihe für Frauen: Ist die Tür endgültig zu? Kirchenbote:
Wochenzeitung für das Bistum Osnabrück, 39, 4–5.

111See Hecke (2017, p. 105).
112See Gabriel (2013, p. 13).

174 5 Validity and Legitimacy



Bucher, R. (2018). Einige pastoraltheologische Probleme des Kirchenrechts. Lebendige Seelsorge,
69, 160–164.

Congregation for Divine Worship and the Discipline of the Sacraments. (2017). Circular letter to
Bishops on the bread and wine for the Eucharist, 15 June 2017. Retrieved June 21, 2021, from
www.vatican.va/roman_curia/congregations/ccdds/documents/rc_con_ccdds_doc_20170615_
lettera-su-pane-vinoeucaristia_en.html

Congregation for the Doctrine of the Faith. (1995). Response to a Posed Doubt concerning the
Teaching Contained in “Ordinatio Sacerdotalis”, 18 October 1995. Retrieved June 21, 2021,
from www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_1
9951028_dubium-ordinatio-sac_en.html

Congregation for the Doctrine of the Faith. (2021). Norms on delicts reserved to the
Congregation for the Doctrine of the Faith, 11 October 2021. Retrieved May 17, 2022, from
www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20211011_
norme-delittiriservaticfaith_en.html

Cotterrell, R. (1984). The sociology of law: An introduction. Butterworths.
Coughlin, J. J. (2011). Canon law: A comparative study with Anglo-American legal theory. Oxford

University Press.
Dammert Bellido, J. (1986). The new Code in an Andean diocese. In J. H. Provost & K.Walf (Eds.),

Canon law—Church reality (Concilium 185, pp. 110–117). T. & T. Clark.
D’Antonio, W. V., Davidson, J. D., Hoge, D. R., & Gautier, M. L. (2007). American Catholics

today: New realities of their faith and their church. Rowman and Littlefield.
Dewey, J. (1946). The public and its problems: An essay in political inquiry. Gateway Books.
Ebertz, M. N. (2010). Gesellschaftlicher Wandel und Kirche. Theologie und Glaube, 100, 319–343.
Facius, G., Kamann, M., & Schmiemann, B. (2011). Erzbischof Woelki: “Die katholische Kirche ist

keine Demokratie”, 20 August 2011. Retrieved October 16, 2018, from www.welt.de/politik/
deutschland/article13554783/Die-katholische-Kirche-istkeine-Demokratie.html

Francis. (2015). Apostolic letter issued Motu proprio mitis Iudex Dominus Jesus by which the
canons of the Code of Canon Law pertaining to cases regarding the nullity of marriage are
reformed, 15 August 2015. Acta Apostolicae Sedis, 107, 958–970.

Gabriel, K. (2013). Die Religion der Stunde? Anmerkungen zur Soziologie des gegenwärtigen
Katholizismus. Theologisch-Praktische Quartalsschrift, 161, 12–19.

Habermas, J. (1996). Between facts and norms: Contributions to a discourse theory of law and
democracy (W. Rehg, Trans.) The MIT Press.

Hahn, J. (2012a). “Gesetz der Wahrheit”: Rechtstheoretische Überlegungen im Anschluss an
aktuelle päpstliche Äuβerungen zur Rechtsbegründung. Archiv für katholisches Kirchenrecht,
181, 106–128.

Hahn, J. (2012b). Die Ansprache des Papstes im Deutschen Bundestag: Gedankenanstoß für
Überlegungen zur Kirchenrechtsbegründung. In G. Essen (Ed.), Verfassung ohne Grund? Die
Rede des Papstes im Bundestag (Theologie kontrovers, pp. 91–105). Herder.

Hahn, J. (2018). Recht und Realität: Warum sie nicht mit- und nicht ohneeinander auskommen.
Lebendige Seelsorge, 69, 154–159.

Hahn, J. (2019). Church law in modernity: Toward a theory of canon law between nature and
culture (Cambridge law and Christianity). Cambridge University Press.

Hecke, S. (2017). Kanonisches Recht: Zur Rechtsbildung und Rechtsstruktur des römisch-
katholischen Kirchenrechts. Springer.

John Paul II. (1994). Apostolic letter Ordinatio sacerdotalis on reserving priestly ordination to men
alone, 22 May 1994. Acta Apostolicae Sedis, 86, 545–548.

Ladaria, L. (2018). Il carattere definitivo della dottrina di “Ordinatio Sacerdotalis”, 22 May 2018.
Retrieved June 2, 2018, from www.osservatoreromano.va/it/news/il-carattere-definitivo-della-
dottrina-di-ordinati

Lucke, D. M. (2010). “Unwissenheit schützt vor Strafe nicht:” Wissen und Wirkung im Recht. In
G. Wagner (Ed.), Kraft Gesetz: Beiträge zur rechtssoziologischen Effektivitätsforschung
(pp. 65–90). Springer.

Bibliography 175

http://www.vatican.va/roman_curia/congregations/ccdds/documents/rc_con_ccdds_doc_20170615_lettera-su-pane-vinoeucaristia_en.html
http://www.vatican.va/roman_curia/congregations/ccdds/documents/rc_con_ccdds_doc_20170615_lettera-su-pane-vinoeucaristia_en.html
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_19951028_dubium-ordinatio-sac_en.html
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_19951028_dubium-ordinatio-sac_en.html
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20211011_norme-delittiriservaticfaith_en.html
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20211011_norme-delittiriservaticfaith_en.html
http://www.welt.de/politik/deutschland/article13554783/Die-katholische-Kirche-istkeine-Demokratie.html
http://www.welt.de/politik/deutschland/article13554783/Die-katholische-Kirche-istkeine-Demokratie.html
http://www.osservatoreromano.va/it/news/il-carattere-definitivo-della-dottrina-di-ordinati
http://www.osservatoreromano.va/it/news/il-carattere-definitivo-della-dottrina-di-ordinati


Lüdecke, N. (1996). Also doch ein Dogma? Fragen zum Verbindlichkeitsanspruch der Lehre über
die Unmöglichkeit der Priesterweihe für Frauen aus kanonistischer Perspektive. Trierer
Theologische Zeitschrift, 105, 161–211.

Lüdecke, N., & Bier, G. (2012). Das römisch-katholische Kirchenrecht: Eine Einführung (unter
Mitarbeit von B. S. Anuth). Kohlhammer.

Luhmann, N. (1969). Legitimation durch Verfahren (Soziologische Texte 66). Luchterhand.
Luhmann, N. (1970). Positivität des Rechts als Voraussetzung einer modernen Gesellschaft.

Jahrbuch für Rechtssoziologie und Rechtstheorie, 1, 175–202.
Luhmann, N. (2004). Law as a social system (Oxford socio-legal studies, F. Kastner, R. Nobles, D.

Schiff & R. Ziegert, Eds., K. A. Ziegert, Trans.). Oxford University Press.
Luhmann, N. (2014). A sociological theory of law (M. Albrow, Ed., E. King-Utz & M. Albrow,

Trans.). Routledge.
Machura, S. (2010). Rechtssoziologie. In G. Kneer & M. Schroer (Eds.), Handbuch Spezielle

Soziologien (pp. 379–392). Springer.
MDG-Trendmonitor. (2010). Religiöse Kommunikation 2010, Kommentarband I: Erkenntnisse zur

Situation von Kirche und Glaube sowie zur Nutzung medialer und personaler Informations- und
Kommunikationsangebote der Kirche im Überblick. Ergebnisse repräsentativer Befragungen
unter Katholiken sowie der Gesamtbevölkerung (im Auftrag der MDG Medien-Dienstleistung
GmbH durchgeführt vom Institut für Demoskopie Allensbach in Zusammenarbeit mit Sinus
Sociovision, Heidelberg). MDG Medien-Dienstleistung GmbH.

MDG-Trendmonitor. (2021). Religiöse Kommunikation 2020/21. Einstellungen, Zielgruppen,
Botschaften und Kommunikationskanäle (im Auftrag der MDG Medien-Dienstleistung GmbH
durchgeführt vom Institut für Demoskopie Allensbach, Sinus Markt- und Sozialforschung
GmbH). Herder.

Möllers, C. (2020). The possibility of norms: Social practice beyond morals and causes. Oxford
University Press.

Müller, H. (1978). Das Gesetz in der Kirche “zwischen” amtlichem Anspruch und konkretem
Vollzug: Annahme und Ablehnung universalkirchlicher Gesetze als Anfrage an die
Kirchenrechtswissenschaft. Minerva.

Orsy, L. M. (1980). The interpreter and his art. The Jurist, 40, 27–56.
Orsy, L. M. (1992). Theology and canon law: New horizons for legislation and interpretation.

Liturgical Press.
Paul VI. (1968). Encyclical Humanae vitae on the regulation of birth, 25 July 1968. Acta

Apostolicae Sedis, 60, 481–503.
Pitkin, H. F. (1967). The concept of representation. University of California Press.
Raiser, T. (2007). Grundlagen der Rechtssoziologie (4th ed.). UTB.
Rehbinder, M. (2014). Rechtssoziologie: Ein Studienbuch (8th ed.). C. H. Beck.
Röhl, K. F. (1987). Rechtssoziologie: Ein Lehrbuch. Heymann.
Rüthers, B. (2005). Rechtstheorie: Begriff, Geltung und Anwendung des Rechts (Grundrisse des

Rechts, 2nd ed.). C. H. Beck.
Schreiter, R. J. (1985). Constructing local theologies (Foreword by Edward Schillebeeckx). Orbis

Books.
Searle, J. R. (2010). Making the social world: The structure of human civilization. Oxford

University Press.
Socha, H. (1991). Commentary on canon 135. In Münsterischer Kommentar zum Codex Iuris

Canonici unter besonderer Berücksichtigung der Rechtslage in Deutschland, Österreich und
der Schweiz (K. Lüdicke, Ed., loose-leaf collection, 15th supplementary sheets). Wingen.

Tönnies, F. (2001). Community and civil society [1887] (J. Harris, Ed., J. Harris & M. Hollis,
Trans.). Cambridge University Press.

Weber, M. (1978). Economy and society: An outline of interpretive sociology (G. Roth &
C. Wittich, Eds.). University of California Press.

176 5 Validity and Legitimacy



Open Access This chapter is licensed under the terms of the Creative Commons Attribution-
NonCommercial-NoDerivatives 4.0 International License (http://creativecommons.org/licenses/by-
nc-nd/4.0/), which permits any noncommercial use, sharing, distribution and reproduction in any
medium or format, as long as you give appropriate credit to the original author(s) and the source,
provide a link to the Creative Commons license and indicate if you modified the licensed material.
You do not have permission under this license to share adapted material derived from this chapter or
parts of it.

The images or other third party material in this chapter are included in the chapter's Creative
Commons license, unless indicated otherwise in a credit line to the material. If material is not
included in the chapter's Creative Commons license and your intended use is not permitted by
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from
the copyright holder.

Bibliography 177

http://creativecommons.org/licenses/by-nc-nd/4.0/
http://creativecommons.org/licenses/by-nc-nd/4.0/

	Chapter 5: Validity and Legitimacy
	5.1 A Sociological View of Validity Reasons
	5.1.1 Validity Derived from Power
	5.1.2 Social Contract and Consensus
	5.1.3 Improbable Consensus
	5.1.4 Procedural Legitimation
	5.1.5 Accepting Majority Decisions
	5.1.6 Representative Participation

	5.2 The Recognition of Canon Law
	5.2.1 Juridification and Trivialisation
	5.2.2 Constitutional Challenges
	5.2.3 Revelation and Nature
	5.2.4 Lacking a Consistent Rule of Law
	5.2.5 Protection of Fundamental Rights
	5.2.6 Abundant Ecclesiastical Power
	5.2.7 Controlling Decision Making
	5.2.8 Excluding the Laypeople

	Bibliography


