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Abstract In this chapter, the East-Nordic, that is Finnish and Swedish, court culture
and mentality and its historical, cultural and societal roots are explored. The objec-
tive of the chapter is to uncover the mechanisms underlying the East-Nordic court
mentality and the hallmarks of Swedish and Finnish court culture, as well as to iden-
tify how these processes influence adjudication. Emphasis is put on the historical
development of these countries, since Finland was part of Sweden until 1809. After
Finland became an autonomous Grand Dutchy of the Russian Empire, it suffered
under Russification, whereas Sweden was still part of the western sphere. Even after
Finland gained independence in 1917, the history of the two countries has differed
to some extent. Therefore, it is interesting to explore the manner in which the differ-
ences in history are manifested in contemporary court proceedings. This study is
based mainly on comparative and historical resources.

1 Starting Points

The term legal culture often refers to a particular legal tradition, a set of legal insti-
tutions that has evolved with historical development, and the way in which justice is
practiced. Legal culture has been examined, for example, in terms of the number of
trials, attitudes towards legal institutions, legal rhetoric and legal ideology. Expres-
sions such as European legal culture, Nordic legal culture and national legal culture
are also often used.1

Legal culture can be further divided into two sub-areas. Namely, it is possible to
refer in a more elitist way to the legal profession and their activities or in a more
popular way to the people´s perceptions of the justice, courts and law. Therefore,
legal culture can mean the way in which law is practiced or how people react to it.
Legal culture can also include legal practitioners, like judges, prosecutors, attorneys

1Ervasti (2005), p. 352.
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and so on, as well as their practices. Also, the specific language constituting legal
concepts and terms and legal procedures at the courts are included into the legal
culture. As part of a legal culture, there is often talk of a court culture. In the broadest
sense, legal culture refers to the whole legislation, judiciary and legal conditions of
a state or group of states. If understood in this way, legal culture is one part in the
concept of culture as a whole.2

As mentioned above, court culture is a part of legal culture. It refers to the culture
of courts, including procedures and professions. In turn, court mentality is a part
of court culture. It consists of a judge’s mental set of tools, those psychological
instruments and habits with which he or she fulfils his or her professional duties and
acts as a citizen in society. The judge’s characteristics, education, environment and
worldview are included in this set as well.3 The court mentality can therefore be
summarised as a judge’s psychological toolbox.

Whenever legal decisions aremade, decisionmakers’ personalways of thinking as
well as their ideology are in play. It must be admitted that adjudication is not an exact
science or a strictly technical subject. Courts’ objectivity and judges’ impartiality
are, of course, very fundamental legal principles and the starting point of the whole
adjudication as such. Still, the mentality including, for instance, judges´ ideology
cannot be totally avoided. The significance of these types of factors in the decision
making should be taken seriously.4 They cannot be totally avoided even if a judge
is well educated and working in a very professional way. This is why it is important
to research the court culture including court mentality and how it affects decision
making.

In this article, the East-Nordic court culture and mentality as well as reasons for
them are researched and compared with each other. The reasons are sought mainly
in the history. The objective of the chapter is to find out how the East-Nordic court
mentality works and what kinds of ingredients are included in the Swedish and
Finnish court culture. Subsequently, the findings should help to illustrate how every-
thing described above all this affects the adjudication. However, it has not been the
aim to research how court culture or judges’ mentalities affect decision making in
single cases but rather research the phenomenon as such and in general. Therefore,
no empirical studies are conducted, and the traditional legal method is used. What
the behaviour and mentality are concerned, also the auto ethnography is used.5 The
references consist mainly of resources of comparative law and legal history.

As a starting point, the investigation uses the concept of Nordic law, which forms
a legal family despite civil law and common law distinctions. According to Husa,
the most relevant similarities do not concern formal legal rules but rather the legal
mentality in the Nordic countries.6 Also Letto-Vanamo and Tamm talk about the

2Ervasti (2005), p. 352.
3Kemppinen (1992) and Yrttiaho (2000), p. 292.
4Hautamäki (2004), pp. 133.
5The author has quite a long working experience in both countries in question.
6Husa (2010), p. 6.
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Nordic mind or ‘Nordic-ness’ instead of the Nordic law.7 This is because certain
basic values concerning social justice, social ethics and law in general are similar
in the region. Because of the close relationship of Nordic jurisdictions and their
common stylistic hallmarks, they form a special legal family.8

2 Reasons in History

2.1 Swedish Origins

The earliest substantial Swedish law texts are the provincial laws, which were the
means of law-holding in Sweden during the Middle Ages. Around 1200, the laws
began to be transferred to written form. This was probably due to clerical influences.
The oldest of the Swedish provincial laws is the Västgötalagen, which was used in
the west part of Sweden. Around 1350, the Swedish provincial laws were replaced
by the Magnus Eriksson country law.9

Mostly three factors, namely societal development, Christianity and the reception
of the foreign law have affected the development of the Swedish legal culture.10

Also, the German-Roman tradition had an important influence on the Swedish legal
system. A comprehensive Swedish code was enacted in 1734. This code, known as
The Code of 1734, was divided into the following sections: The Books on Marriage,
Inheritance, Land, Building, Commerce, Crimes, Judicial Procedure and the Book
on Execution of Judgements. This structure can still be found in the Swedish law
book. In addition, there are some later codes, namely, the Parental Code (1949), the
Environmental Code (1998) and the Social Insurance Code (2010).11

During the seventeenth century, Sweden emerged as a great power by taking direct
control of the Baltic region. Sweden’s role in the Thirty Years’ War determined the
political and religious balance of power in Europe. In 1721, Russia and its allies
won the war against Sweden, marking an end to the Swedish superpower in Europe.
Sweden joined in the Enlightenment and, between 1570 and 1800, experienced two
periods of urban expansion.12

Sweden’s lastwarwas the Swedish–NorwegianWar in 1814. Swedenwon thewar,
and, as a result, Norway formed a union with Sweden that lasted until 1905. Since
1814, Sweden has been at peace, adopting a non-allied foreign policy in peacetime
and neutrality in wartime. During World Wars I and II, Sweden remained neutral.
Additionally, Sweden attempted to stay out of alliances and remain officially neutral

7Letto-Vanamo and Tamm (2019), pp. 1 and 9.
8Husa (2010), p. 6.
9Inger (2011), p. 13–17.
10Inger (2011), p. 9.
11Ortwein (2003), p. 411.
12Inger (2011), p. 75 and 78.
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during the entirety of the ColdWar. The social democratic party held the government
for 44 years (1932–1976).13

2.2 Sweden-Finland and Its Effects

As explained above, the East-Scandinavian countries, namely Sweden and Finland,
have a common history. From the 1200s onwards, Finland constituted the eastern part
of Sweden, a status that continued until 1809.Before the Swedish period, therewas no
state or central power inFinland.Centralised power andnationwide legislation started
to develop simultaneously during the Swedish period.14 Therefore, both countries
share the same origins in terms of the legal system and principles.

Due to this commonhistory, and especially the common legislative traditionwhich
survived in modern-day Finland for quite a long time, the prerequisites for common
court culture are quite unique. The fact that legal systems, with their main principles,
are still rooted in the same formal basis provides a guarantee that key legal concepts
and principles are in fact understood in a similar way in both countries. Thanks to
the shared religion, the value base is shared as well. This common morality affects
the legal interpretations despite the fact that both countries are rather secularised.15

Values of honesty and a strong work ethic are among the fruits of that Lutheran
morality.16

2.3 Finland as Autonomous Grand Duchy of the Russian
Empire and Russification

In 1809, Finland became an autonomous part of Russia; even then, however, Swedish
laws remained in force and continued to be valid throughout the whole Russian
period. Indeed, the Russian legal system did not have much of an effect in Finland,
where the Swedish model remained prevalent up to and including the establishment
of Finland as an independent country in 1917.17

More generally speaking, Finland is said to be the border between the West and
East due to the fact that, both geographically and historically, Finland is located
between Sweden and Russia. The religions of the regions differ (Orthodox in Russia
and Lutheran in Sweden and Finland), and thus the values andways of thinking differ
as well. These differences can be seen in the local culture, which varies between the
western and eastern parts of Finland. Eastern Finland, which is closer to the Russian

13Inger (2011), p. 307.
14Ervo (2014b), pp. 386–390.
15Ervo (2014a).
16More about this see Husa et al. (2007), pp. 23–24.
17Ervo (2014b), p. 250.
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border, shows more similarities with the Russian lifestyle. For instance, there is an
Orthodox religious minority in the eastern part of Finland.

It is difficult to ascertain without comprehensive empirical studies whether this
border situation affects the court culture. Therefore, it is also impossible to say
whether and how these cultural differences between the eastern and western parts
of Finland as such could affect the court culture, which is legally bound and based
on common statutes. At first glance, such differences might be assumed to be very
small, due to the fact that court culture is a professional culture and therefore it
is consisting partly of legally bound parts—in the other words, it is not only about
culture but also about professional dutiesMy experience—after working quite a long
time in both named countries—and answer is that the Finnish court culture is very
western due to the Swedish origins and the country’s current situation as one of the
Nordic countries. It can also be said that there are no great difference in the court
culture between the western and eastern part of Finland, because the question relates
to a professional and legally bound culture at courts. Still, the Finland’s position as
a borderline and its potential effects on the court culture is interesting and should be
researched further.18 However, let´s return to the historical development again.

From 1890 onward, a policy of ‘Russification’ was introduced, and this era is
therefore sometimes called the period of oppression. The policy’s aim was arguably
to make Finland more Russian. However, whenever certain Russian exceptions were
made in the field of legislation, the Finnish legal services protested widely, and the
new system was never fully followed. Notably, these exceptions made in the field of
legislation still only covered some aspects of the legal system, while other aspects
were still officially and formally legislated by the Finnish (formerly Swedish) laws
only.19

The Code for Juridical Procedure, for instance, has been valid without any breaks
from 1734 until today,20 despite the historical vicissitudes wherein Finlandwas a part
of Sweden, an autonomous part of Russia and an independent state, respectively.21

Seldom is one code so sustainable that it stays valid through three different empires.
Despite of the reforms in contents, the same structure is mainly followed even today.
The reason for this must be in the deep correspondence of the code´s contents with

18Still, there are many comparative studies between Finland and Sweden. For instance, in Karonen
and Östberg (2018) Finland and Sweden have been compared with each other from historical and
political perspectives. There are also some comparisons based on geography or geopolitics. Karonen
and Östberg (2018), pp. 433–434. However, the pure cultural aspects do not play a big role in this
research. Also, for instance Niemi and Kiesiläinen (2007) and Niemi (2018) has compared Sweden
and Finland from the legal perspective. She pays attention especially in the legal theory point of
view. Niemi and Kiesiläinen (2007), pp. 89–108 and Niemi (2018), pp. 230–244. Closest with the
similar perspective comes Husa et al. (2007), pp. 1–36. Also there the legal situations in Finland
and Sweden are compared with the historical and cultural points of view.
19Ervo (2014b), p. 250.
20This does not mean that the contents were not reformed and updated. However, the code as such
has never been abolished but the reforms have always updated the contents bit by bit. Therefore,
for instance, the structure is still mainly the same.
21Ervo (2014b), p. 250.
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the local values (i.e., morality) and the way of thinking (i.e., mentality) and therefore
culture (i.e., the context of morality and mentality together).

During the autonomous period, legislative reforms were not easy to realise in
Finland. Therefore, the Finnish legislation was for some time static and not subject
to development. The Russian period and its challenges led to rapid developments
in independent Finland and to some flexibility in applying and interpreting laws to
correspond with the demands in the current society. It is said that since then, legal
reforms have usually been realised quickly without wide societal discussion. One of
the main goals has been effectiveness.22 The other effect from the Russian period
is that of easily adopted new interpretations in the case law whenever needed, if
the legislator has not reacted to current needs in the society. This makes flexibility,
creative solutions and common-sense trademarks of the Finnish legal culture, which
from the more careful Swedish perspective could even be described imaginative.23

Especially in Finland, legal problemswhich are not covered by a specific statutory
provision are often solved by applying analogical principles expressed in the other
statutes or by supplementing case law. Additionally, in the uncodified or only insuf-
ficiently codified areas, legal doctrine plays an important role.24 This is especially
true in Finland.

It has been argued that especially this part of the Finnish history—the period of
autonomy and ensuing legislative challenges—havemarked Finnish legal culture and
made it what it is today. Moreover, Russification caused an emphasis on legality25

to take root among civil servants, and this culture of legality still affects the current
system.26 However, not all scholars share this explanation. Björne, for example, is of
the opinion that the passive resistance of the Finnish civil servants and the counter-
measures made against the nationwide (Russian) legislation did not have much to do
with the legalism as such but were more based on the will to interpret laws as the
interpreter desired. Björne also discusses the Finnish legalism further and illustrates
his opinion that the legalism is just a myth with a number of sad historical examples,
like trials after the civil war.27

22Kekkonen (1998a), p. 936 and Saarnilehto (2003), p. 74. In the latter source it is said that those
problems were solved between 1917 and 1995.
23Sallila (2011), p. 466. Nylund and Sunde have described the Nordic court culture in general as
pragmatic and creative. Nylund and Øyrehagen Sunde (2019) p. 201. It is for sure true. It is up to
which one is comparing. At large and compared with other countries, the Nordic culture as such is
creative and pragmatic. However, when compared single Nordic countries with each other, some
differences at this inside level can be found. Also, in Letto-Vanamo and Tamm (2019) the Nordic
legal culture as such is described as pragmatic and uncomplicated. Letto-Vanamo and Tamm (2019),
p. 9.
24Bernitz (2007), p. 20.
25According to the Oxford English Dictionary, legality refers to the quality or state of being in
accordance with the law.
26Aalto (1976), pp. 40–42, Jussila (2004), p. 254, Kekkonen (1998b), pp.162–163 and Kemppinen
(1999) and Virtanen (1974), pp. 11–410.
27Björne (2012), pp. 149–152. Compare for instancewith Letto-Vanamo andTamm (20f19), pp. 7–8
where Finland is named as a more legalistic country than the other Nordic countries.
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However, these types of tragedies linked with wars and other exceptional circum-
stances, like trials after the civil war or the war-responsibility trials in Finland after
the Second World War, cannot be used as daily-life examples. They are of a political
nature, and therefore neither the legalism nor the legal protection was fully (or even
partially) realised. Of course, the depth of the legalism and the legal protection of
the society will be tested under exceptional circumstances, and if the practice will
stand even then, then legalism and the legal protection can be said to be fully in force.
Usually, the legalism will work during good times, but whenever societal (political)
problems arise, the violations unfortunately start to become more common.

The role of legality can also be challenged in Finland today. Of course, in both
Sweden and Finland legality is highly appreciated as one of the most important
principles in legal democracy and rule of law. Still, the notion that legality plays
a bigger role in Finland compared with Sweden or other Nordic countries can be
argued to be a myth. I would say that the myth is the role of the legality in Finland
as such, not its background and reasons for it. I would also argue that there are not
major differences in experiencing and realizing legality in the Nordic countries. It is
a basic tenet in the Nordic law as a matter of fact. Perhaps the situation would have be
different in Finland earlier, such as at the beginning of the country’s independence,
when the signs of Russian period still were in people’s minds and had a greater effect
than they do today.

Also, the judicial activism as well creative and instrumentally acting courts and
judges in Finland are facts which tells us that in a very pedant way interpreted legality
is probably not the most important aim. If the legality were taken in a very strict and
formal way, there would not be much space for judicial activism or creative, practical
solutions. However, these above-named effects; creative interpretations and respect
of legality do not directly correspond with each other but in fact are quite opposite
tools to handle difficult and undesirable political situations.

Reality and daily life at courts looks very different today than in the early
1920s. There are new challenges like multiculturalism and globalisation thanks to
which clients at courts represent many different cultures and speak many different
languages. At the end of 2019, there were about 19.56% foreign inhabitants (born
abroad) in Sweden28 whereas the same figure for Finland in 2018 was 7%.29 At the
same time, cases are more international as well. Both criminality and business are no
longer confined by state borders but have an international and cross-border character.
Therefore, judges need to know how to tackle these types of cultural differences and
language problems and how to decide cases which are not based only on the national
law. In this modern context, the strict respect of legality or origins to that type of
previous legal culture in Finland seem no longer to be current issues. The daily-life
situations show that many other problems and values have become more current by
time.

28https://www.scb.se/hitta-statistik/statistik-efter-amne/befolkning/befolkningenssammansattn
ing/befolkningsstatistik/. Accessed 14 June 2020.
29https://www.tilastokeskus.fi/tup/maahanmuutto/maahanmuuttajat-vaestossa/ulkomailla-syntyn
eet.html. Accessed 14 June 2020.

https://www.scb.se/hitta-statistik/statistik-efter-amne/befolkning/befolkningenssammansattning/befolkningsstatistik/
https://www.tilastokeskus.fi/tup/maahanmuutto/maahanmuuttajat-vaestossa/ulkomailla-syntyneet.html
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2.4 The Main Cornerstones in Recent History Until Today

When the Finnish Parliament adopted the Declaration of Independence of Finland
on the 6th of December 1917, the new state thus already had a rich national culture
and centuries of experience in managing its own affairs. As explained above, the
makings of the independent nation stem partly from the times of Swedish rule (from
the thirteenth century until 1809) and especially from the period when Finland was
an autonomous Grand Duchy of the Russian Empire (1809–1917).

Extra flavourwas added to this cultural soup by theFinnish civilwar in 1918 and its
consequences, as well as by the Second World War and the war-responsibility trials,
which were of an accentuated political nature. The latter incidents may likely have
resulted in increased demands on democracy, the rule of law and legal protection.30 In
the 1970s, unemployment caused a deep crisis in Finland, as did the economic depres-
sion in the beginning of the 90s; such periods have cultural and mental effects,31 not
only in general but also specifically in the court culture. With these two and other
potential crises still in their minds, the general audience and professional groups like
judges and legislators are more sensitive when faced with difficult situations and the
associated risks. It is easy to remember what things were like during times of crisis,
and it is not forgotten that new crisis are still possible in the future. There is no belief
that happy days will last forever.32

In Sweden, there have been no wars and more need for workers than unemploy-
ment; even the economy has consistently been relatively buoyant, at least compared
with many other countries. The current COVID-19—crisis is the biggest crisis in the
last 200 years.

In Sweden, the ideology of folkhemmet33 well illustrates recent Swedish societal
history. It still profoundly affects the self-image34 of Swedes today. Nothing similar
has occurred in Finland, even though both countries are welfare states. The idea of
folkhemmet strongly affects Swedish culture and the Swedish way of living, espe-
cially with regard to social connections like working environment and labour law.
It highlights the importance of group participation in decision-making (e.g., in the

30Kekkonen (1998a), p. 936.
31According toLehtinen et al. (1995), the economic depression increasedmetal problems in Finland,
pp. 323–329, whereas according to Viinamäki et al. (1997) the correlation is unclear. Still, in the
latter study economic factors also seem to correspond with mental problems, p. 1689.
32See, for instance, Kiander (2001), pp. 131, where the results of a research program on the “1990s
economic depression” of the Finnish Academy is presented. Also, Kekkonen pays attention to how
economic depressions and other crises affect legal culture. See Kekkonen (1999), pp. 51, 88 and 93.
How societal changes affect courts has been discussed in Tuomioistuinlaitoksen kehittämiskomitean
välimietintö (committee report) 2003, pp. 18.
33Folkhemmet is a political concept that played an important role in the history of the Swedish Social
Democratic Party and the Swedish welfare state. The core of the folkhem vision is that the entire
society ought to be like a small family where everybody contributes. See more about the concept
in, e.g., Dahlqvist (2002), pp. 445–465.
34Bertilsson (2010), p. 28.
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workplace). This social way of thinking arising from the folkhemmet ideology is very
widespread throughout Swedish society.

This mindset affects legal culture as well, including the ways in which legal tools
are used and laws are interpreted. The differences in juridical law-making can be
explained by these societal reasons, which have led to two different court mentalities
in the East-Nordic countries.

The discussion on legality, described above, its origins and meaning in daily life
and during the exceptional circumstances, is current also today. The legality is not
working in the same way during the exceptional times than in the normal daily life.
It has been evident, for example, during the current COVID-19 period, when the
government in Finland has given false information on the valid restrictions, most
likely to make people more compliant. It has not clearly informed on the difference
between recommendations and obligations. Because the parliament and government
decided to implement emergency legislation, this type of unclear information has
been deeply misleading. Under normal conditions, people can more easily estimate
what is and is not legal, but a general audience cannot know the contents and limits
of emergency legislation. For instance, Finnish citizens were not told that they could
still come and go over the border based on their fundamental rights despite the
emergency legislation.35 Only since the legal scholars started to pay attention to this
lack in information, the written instructions were changed and for instance, ministers
started to stress this in an oral way too. Still, I argue that it is not entirely appropriate
to use exceptional political trials as daily-life examples. How the law should be
interpreted and applied in daily life in routine cases should be researched as well.
The situation as a whole should then be compared with the research target, like
legality. Only if the legality is interpreted and followed strictly both in the daily life
as well as during the exceptional circumstances, it is possible to draw conclusions
which describe the local attitudes in general. The caseswith political value are usually
exceptional, and sadly often tragic, examples. Therefore, I would like to sum up that
what Russification affected into the Finnish legality is no longer very current. The
value of legality has become lower. Additionally, it must be stressed that the above
described traditional effects from the periods of Russification are in contrast. On the
one hand, legality is underlined in this context. On the other hand, the rapid reforms
and creative case-law as a solution are mentioned too.

35For instance, the official newssheets on the website of the Finnish border guard https://www.
raja.fi were misleading during the early stage of the pandemic. After the media and some profes-
sors debated the issue, they were adjusted and now it clearly whether the instructions are merely
recommendations, or whether they are enforceable rules, and whether the restrictions apply only to
foreigners, or also to Finnish citizens.

See for instance, https://yle.fi/uutiset/3-11487500, https://www.uusisuomi.fi/uutiset/apulai
sprofessori-loytaa-useita-ongelmia-suomen-koronatoimista-ratkaisujen-tekeminen-on-karannut-
osin-pois-eduskunnan-kasista/1a415363-b0e5-46c0-8629-e0b1fd30a5de, https://svenska.yle.fi/
artikel/2020/05/07/manniskorattsprofessor-martin-scheinin-man-har-ansett-att-det-bara-ar-diktat
urer, https://perustuslakiblogi.wordpress.com/2020/03/ and https://sverigesradio.se/artikel/746
8102. Accessed 11 Feb 2021.

https://www.raja.fi
https://yle.fi/uutiset/3-11487500
https://www.uusisuomi.fi/uutiset/apulaisprofessori-loytaa-useita-ongelmia-suomen-koronatoimista-ratkaisujen-tekeminen-on-karannut-osin-pois-eduskunnan-kasista/1a415363-b0e5-46c0-8629-e0b1fd30a5de
https://svenska.yle.fi/artikel/2020/05/07/manniskorattsprofessor-martin-scheinin-man-har-ansett-att-det-bara-ar-diktaturer
https://perustuslakiblogi.wordpress.com/2020/03/
https://sverigesradio.se/artikel/7468102
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3 Sweden as a Role Model

The attitude towards the Swedish legal systemhas been extremely positive in Finland.
Especially in the legislative culture, Sweden is usually seen as a good model which
can safely be followed. Still, the Swedish model is not directly copied; instead, the
Finnish legislator often is careful and waits for more thorough evaluation based on
the Swedish experience before the Swedish model is followed in legislative reforms.
By doing so, the Finnish legislator often uses Sweden as a test lab. This method
is easy due to the common background and similarities in jurisdiction. Both East-
Nordic countries belong to the same Scandinavian legal family and additionally have
a common history. This means that the legal system, legal principles and the court
system are, if not identical, very similar to each other. Additionally, the surrounding
society and the mentality of people is—at least at the macro level—very similar.
This facilitates legal transplants. Actually, Swedish models or experiences are not
even perceived as legal transplants in Finland but rather are seen more as a ‘domestic
product’.36 Based on the common history of Sweden and Finland, this is under-
standable. Still, much has happened in Finland since the Swedish period. Therefore,
the common history cannot explain everything, but the main reasons for having
Sweden as a role model, must be in the common culture, which still has effects due
to geographical and mental similarities. This is why the Swedish transplants feel
home-made.

Another reason for easily adopting Swedish reforms and learning from the
Swedish experience, is the strong common East-Scandinavian jurist identity, which
is built mostly by regular Nordic contacts and co-operation in practice.37 In daily
life, Nordic lawyers and researchers frequently keep in touch, especially with their
Swedish colleagues. Especially in Finland, the Swedish case law and scientific
literature are carefully followed, referenced and used in the Finnish research but
also, for instance, at courts by judges and attorneys. In Sweden, this tradition is
less common due to the language barrier. All Finns can understand Swedish, but
most Swedes cannot understand Finnish. The Finnish scientific literature written in
Swedish language and court cases in Swedish are the clear minority even though
Finland has two national languages, Finnish and Swedish. Therefore, the Finnish
legal discussion is more difficulty followed in Sweden than the Swedish discussion
in Finland.

All of the above is very truewith regard to the legislative culture aswell as scientific
research and legal education at universities. Still, the daily life in adjudication differs
more than the well working collaboration at the legislative field.38 The reason for
this is that the toolboxes of Swedish and Finnish judges are not identical. Whenever
a new interpretation is needed due to the new practical circumstances and needs,
if the legislator has not yet reacted with amendments, the Finnish courts normally
interpret the valid sections of a law in an instrumental way to reach the best working

36See for instance Ervo (2015), p. 136.
37Sallila (2011), p. 457.
38See for instance Letto-Vanamo and Tamm (2019), pp. 2–5 and 14–17.
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solution in a new situation. This type of common sense belongs in the toolbox of
Finnish judges and is not found to be generally speaking illegal or risky39 to do so.40

However, this is not the case in Sweden. Especially before joining in the EU in 1995
Swedish courts were very careful and extremely bound to travaux preparatoires and
wordings.41 Thanks to Europeanisation, this has changed somewhat since the early
2000s. Still, the difference between the neighboring countries is significant in this
sense. The more creative Finnish way of interpreting and applying valid sections
of laws is strange to Swedish judges. They have not traditionally used these types
of creative instruments to interpret in their adjudication, even though recently the
Swedish case law has grown more important and judges have become more creative
and willing to solve problems within the court.42

4 Main Differences Between East-Nordic Countries

4.1 Discuss and Run—Cultural Differences in Reacting

Some key differences between the Finnish and Swedish legal cultures do exist.43

Among these are the differences in efficiency and speed of reforms, in addition to
the above-mentioned courts’ power to create justice. The Swedish legislative culture
is quite dialogic comparedwith the Finnish one. For instance, travaux preparatoires—
like SOU-reports—are very comprehensive and well prepared. It is also typical that
a wide societal discussion precedes planned reforms.44

This difference concerns not only the legislative culture but the culture as a
whole. It is a notorious fact that the Swedish decision-making which aims to
achieve consensus is time-consuming, and there are several long-lastingmeetings and
comprehensive discussions before the final decision. In those occasions, all actors
may attend discussions and offer their opinions.45 From the Finnish perspective, this
kind of decision making is time consuming and not effective.46 In Finland, the result
is generally more appreciate than the method by which it is achieved.

39Nor the general audience or guardians of law and order normally find it to be allowed to do so.
40Still, this type of Finnish court culture has even been criticised as too passive despite this
instrumental approach. Määttä (2011), pp. 207–225.
41See for instance Letto-Vanamo and Tamm (2019), p. 7.
42Bertilsson (2010), pp. 29–31, Fura-Sandström (2004), pp. 264–265.
43Niemi has compared Sweden and Finland and the named similarities and differences in her article
from the legal theory perspective. See Niemi (2018).
44Ervo (2015), pp. 144–145 and Kekkonen (1998b), p. 936.
45See for instance, https://ruotsi.rajaneuvonta.fi/company/alku/liikekulttuuri-ruotsissa/. Accessed
14 June 2020.
46Watch for instance a TV program on the named differences: https://areena.yle.fi/1-1164648.
Accessed 14 June 2020.

https://ruotsi.rajaneuvonta.fi/company/alku/liikekulttuuri-ruotsissa/
https://areena.yle.fi/1-1164648
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The Finnish way to ‘run things’, or to do instead of to discuss (or reflect or
analyze), is the main difference between the Finnish and Swedish cultures, and this
can be seen very prominently in the legal culture.47

4.2 Judicial Law-Making

The above-mentioned cultural difference can be one reason for differences in judicial
law-making as well, because the common atmosphere and traditions are reflected in
courts and affect the work done in them. The decision-making procedures at courts
when adjudicating or in the legislature when legislating naturally follow the common
culture.

Namely, the court mentality is one crucial factor in so-called judicial activism
or judicial law-making and in its opposite—that is, judicial self-restraint. These
concepts refer to judges´ activity in creating new interpretations and, in difficult
cases, even new solutions to problems. Judges can be like passive civil servants who
just apply the law more or less technically, or they may closely resemble political
actors when they actively create law and up-date interpretations.48

The precedents play a significant but practical role in Nordic legal systems. The
way in which Nordic law normally tends to identify precedents is highly informative.
The Nordic attitude toward precedent describes very well how in the Nordic legal
culture the role of the courts and the accompanying role of the legislator are found to
be at least partly parallel.49 This reveals something potentially important with regard
to the Nordic spirit of law,50 particularly in Finland as compared to Sweden.

Swedish courts and judges are more bound to the wordings of rules as well as
travaux préparatoires compared with their Finnish colleagues, who can make quite
finalistic interpretations to find practical and well-functioning solutions, especially
in situations where the older legislation does not correspond to the current societal
needs and the legislator has not yet reacted.51 A search using the term ‘fair trial’
among the precedents of the Finnish Supreme Court yielded six examples of this,
of which five included this type of creative interpretation, especially in the lower
courts.52 Especially lower courts, and sometimes the minority at the Supreme Court,
seem to have a tendency to interpret lawquitewidely and in an instrumentalway. Still,
the Supreme Court and especially its majority are still more bound to the wordings
of sections of laws.

47Ervo (2015), p. 145.
48Ervo (2015), p. 149 and Hautamäki (2003), p. 171.
49Husa (2010), p. 6.
50Simoni and Valguarnera (2008), p. 97.
51Ervo (2015) p. 145.
52The identified cases were The Supreme Court 2016: 98, 88, 85, 84, 76 and 45, of which cases 96,
88, 84, 76 and 45 were interesting in this sense.
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In the literature, Siltala has stressed that there are two different ‘trends’ in the
Finnish adjudication: namely, the legalistic one and the more creative one. The latter
is used especiallywhenEuropean legislation has to be applied to find themore similar
interpretation between Finnish and European rules.53 Hautamäki is of the opinion
that judicial activism is increasing in Finland due tomore open normswhich delegate
more discretion to the courts.54 Tuori shares the opinion of Hautamäki and Siltala,
saying that activism is increasing and affecting especially EU legislation.55

There are also dissenting opinions in the literature. For instance, Mattila wrote in
1998 that judges in Finland and Sweden see themselves as executors of the legis-
lator.56 Husa shared the same opinion in 2010 but added that activism in the Nordic
countries is increasing. According to him, the role of precedent has also been remark-
ably weak in the formal and doctrinal sense. One crucial factor the different legal
activismbetween the neighboring countries, is the Finnish and Swedish legal-cultural
attitude, according to which moral questions should be left to national Parliaments,
not to courts of law, as Husa noted in 2010.57

I think that the reason to these different kind of opinions in the legal literature is
that the authors do not compare judicial activism with the same standards. It is clear
that both Swedish and Finnish courts and judges are careful in a broad sense; they
are professional and follow legislation in a respectful way. The amount of offences
in office are at a low level, and corruption is not a problem. In addition, there are
high levels of control. For instance, ombudsmen are common in both countries, and
the threshold to contact them is at a low level because there are not many formalities
related to do so and the information is easily at hand. From that perspective, legalism
is at a high level in both East-Nordic countries.58

Still, at the micro level the difference is essential.59 If we compare only Finland
and Sweden with each other, we can see that judicial activism does not traditionally
exist in Sweden. The requirements of Europeanisation have changed this domestic
situation quite comprehensively, but still the activism is limited to those situations
where there are no other changes to react to but where courts and judges need to find
a harmonious interpretation to follow not only the Swedish national laws but also the
demands of the European law.60 With regard to judicial self-restraint, it is a question
of the level of restraint. It might still be true today that courts are self-restrained
in both countries to some degree, but despite this fact there are differences in the
Finnish and Swedish mentality in this respect.

53Siltala (2003), p. 294.
54Hautamäki (2003), p. 172.
55Tuori (2000), p. 1051.
56Mattila (1998), p. 706.
57Husa (2010), pp. 7–8.
58Ervo (2013a, b), pp. 117–132.
59Also, Letto-Vanamo and Tamm have underlined the differences between the single Nordic
countries. Letto-Vanamo and Tamm (2019), pp. 1–2.
60Bertilsson (2010), pp. 29–31, Fura-Sandström (2004), pp. 264–265.
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What was described above is at the same time connected to the sources of law.
In Finland, judges use their discretion much more than their colleagues in Sweden
do. The differences in culture and mentality lead to a situation in which individual
solutions are rare inSweden and courtswait for the legislator’s reactionwhenever new
solutions are needed.61 In Finland, it is not considered risky to make fair and rational
decisions in a situationwhere the law seems to be old-fashioned or otherwise lacking.
The same is true in situations where the wording of provisions include the possibility
for discretion. In those situations, judges do react and find a solution which works
well in practice. They have an instrumental mentality, in which a quick and practical
solution is appreciated. It is considered fair to react as a court to solve a problemwhen
the legislator has not yet done so or when the legislator has delegated that power to
courts by open and goal-aimed norms.62 Often, the Nordic law has been generally
found to be practical and concrete, rather than theoretical and abstract, in nature.63

Despite these characteristics there are practical and ‘more practical’ jurisdictions
among the Nordic countries. When Sweden and Finland are compared with each
other, Finland is clearly the more practical jurisdiction.

In Sweden, on the other hand, these type of situations are normally found as gaps
in the legislation, and those gaps in a democracy should be filled by legislative power,
not by judicial activism.64 However, this is not due only to the different understanding
of democracy but also to the common culture which is discursive and communal in
Sweden. Legislative procedure corresponds with that type of national culture much
better than juridical activism do. Therefore, judicial activism does not fit well into
the Swedish court culture and the mentality of judges. Also judges are ‘children’
of their time and their surrounding society and therefore affected by it. Despite of
the education and profession they are affected the more common lifestyle and world
view in the society as such.

5 The Current Situation

Today, the Finnish legal culture is still characterised by quick solutions and rapid
reforms, which can be realised whenever needed through new interpretations in the
case law if the legislator has not reacted to relevant new and current needs in the
society. This makes flexibility, creative solutions and common sense trademarks of
the Finnish legal culture, which has can be illustrated as ‘folksy’; in the other words
down-to-earth, practical and flexible.65 In addition, discretion has in many cases

61See, for instance, Tuori (2000), pp. 1049–1050. Also, Husa has paid attention to a big role of the
parliament in Sweden from the perspective of the constitution. Husa (2019), p. 41.
62Ervo (2020), p.
63Husa (2010), p. 5.
64Holland (1991), p. 2.
65Letto-Vanamo and Tamm describe the Nordic legal culture as pragmatic, uncomplicated and
realistic. There does not exist unnecessary formality and an uncomplicated and understandable legal
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been delegated from the legislator to the adjudicator in the form of open norms and
concepts in laws to guarantee flexible solutions in new situations of application. The
reasons for this can be found in history. In particular, the periods of Russification
have been said to affect the legal culture in a way which still can be seen today.66 I
have partly challenged this approach above, but there might be some truth in it still
today.

However, the mentality in general varies between Swedes and Finns. Finns are
more individual and direct. They are straightforward and enjoy realizing plans,
whereas Swedes findmore enjoyment in making plans together. Long-lasting discus-
sionswith all actors beforemaking a plan or realizing it are trademarks of the Swedish
culture as such. This is true in general and not only with regard to the legal culture.
This fact probably offers much more clarification than the already quite archaic
explanations of Russification and the other historical reasons which were presented
above.67

The other question is why Swedes are more communal, social, and collabora-
tive compared with the more individualistic Finns.68 In Sweden, for instance, the
workplace culture is from the bottom up, whereas in Finland it is still more hier-
archical, though less so than in the past.69 If we do not focus on the DNA and
origins of those two people but try to find the societal reasons and explanations, the
Swedish ‘folkhemmet’-movement can be one explanation. Still today, this ideology
of folkhemmet is affecting deeply and in a comprehensive way the Swedish way of
thinking and running issues. This difference in cultures can be seen everywhere in
the society. Legal culture and court culture are not exceptions to but good examples
of these cultural differences and varying ways of thinking.

Some practical differences in national situations also cause cultural differences.
As explained above, Swedish society is more multicultural than Finnish society.
Almost 20% of Sweden’s inhabitants were born abroad, a rate which is and must
be seen in daily-life culture as well. The corresponding number in Finland is 7%,
which is much lower but not insignificant. How this significant proportion of foreign-
born residents affects the court culture is an interesting question. In fact, its impacts
are visible in daily life, such as in court proceedings where foreigners are parties
and should be treated in the same way as native-born citizens. As a matter of fact,
its impacts are visible in daily life, such as in court proceedings where foreigners
are parties and should be treated in the same way as Swedes. How to reply to this

style is characteristic like transparency, equality, and avoidance of extremes too. Letto-Vanamo and
Tamm (2019), p. 9.
66Ervo (2015), pp. 143–144 and Sallila (2011), p. 466.
67See for instance, https://finlandrelocation.com/en/naapurisopu-suomi-ja-ruotsi/. Accessed 14
June 2020 and https://www.infofinland.fi/fi/elama-suomessa/tyo-ja-yrittajyys/suomalainen-tyokul
ttuuri. Accessed 14 June 2020.
68See for instance, https://finlandrelocation.com/en/naapurisopu-suomi-ja-ruotsi/. Accessed 14
June 2020.
69See, e.g., Bernitz (2018), p. 386 and Isaksson (2008), pp. 16, 20 and 39.

https://finlandrelocation.com/en/naapurisopu-suomi-ja-ruotsi/
https://www.infofinland.fi/fi/elama-suomessa/tyo-ja-yrittajyys/suomalainen-tyokulttuuri
https://finlandrelocation.com/en/naapurisopu-suomi-ja-ruotsi/
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challenge in practice, is one of current questions.70 In addition, there might be latent
effects, for instance in the form of stereotypes.71 Finland shares the same challenges
but so far at a lower level compared with Sweden.

These differences at the micro level, however, do not inhibit Nordic collaboration,
for instance in legislativematters.72 Due to quite uniform legislation, the court culture
is alsomore or less uniform, but only at themacro level. As explained above, there are
some differences in the way of thinking and especially in the way of acting which are
important to understand in order to get the correct impression of current East-Nordic
court cultures (sic, plural). At the macro level, there is only one East-Nordic court
culture, but at the micro level there are both Finnish and Swedish court cultures,
which do vary.
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