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CHAPTER 17

Institutional Differentiation of Public Service
Provision in Germany: Corporatisation,
Privatisation and Re-Municipalisation

Benjamin Friedldnder, Manfred Rober,
and Christina Schaefer

1 INTRODUCTION

Recent decades have seen an increasing transfer of public service! provi-
sion to institutions outside the core administration. This process of dif-
ferentiation in the performance of public tasks has led to significant
changes in the institutional landscape. The shift from the model of the
‘caring welfare state’ towards the model of the ‘enabling and ensuring
state’ has fundamentally changed the understanding of the state in
Germany. Public services are no longer exclusively and directly delivered
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by the core administration of the state and municipalities, but also by
external (not-for-profit and private) organisations.

The idea behind the model of the ‘enabling and ensuring state’ is the
division into different levels of responsibility for service provision (guaran-
teeing, providing, financing and serving as a fallback provider; see:
Schuppert 2005). This kind of division of responsibilities results in a com-
plex network of public and private actors (which can be described as prin-
cipal-agent relationships).

Following the arguments of the Public Choice Theory, the reasons for
the institutional differentiation in Germany are, on the one hand, criticism
of the inefficiency and ineffectiveness of public administration as a monop-
olistic service provider. On the other hand, there have been political ten-
dencies to push the state back in favour of the private sector (in conjunction
with anti-bureaucratic, market-oriented reforms for the remaining state
and more ‘choice’ for citizens) and to divide monolithic-bureaucratic
administrations into smaller decentralised units.

Within the framework of the enabling state model, the state has a wide
range of institutional arrangements to choose from in order to ensure the
performance of public tasks. Public services can be produced and delivered
by (cf. Reichard and Rober 2019):2

e different departments and units of the public core administration
(in-house provision);

e corporatisation, which can be understood as the institutional transfer
of tasks from administrative units into companies. Corporations
remain completely or partially in state or municipal ownership. A
distinction can be made between the following options:

— partly independent institution without its own legal status and
with rather limited autonomy (e.g. government-operated/semi-
autonomous agency/utility) ( Ezgenbetrieb),

— public institution and foundation under public law (Anstalt und
Stiftuny des offentlichen Rechts),

— local administrative association as single-purpose agency which is
an association of several local authorities for the joint performance
of a specific public task (e.g. water supply/sewerage or local public
transportation) (Zweckverband),

— legally and organisationally independent institution which,
although still fully or partly owned by the state or municipality,
has a minimum degree of managerial autonomy as state- or
municipal-owned enterprise (formelle Privatisierunyg). It usually
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takes place in the private legal form of the limited liability com-
pany (Gesellschaft mit beschrinkter Haftung) or joint-stock com-
pany (Aktiengesellschaft),

— hybrid institution, such as a corporation jointly owned by public
and private shareholders (also called institutional public-private-
partnership (PPP));

® outsourcing or contracting out (funktionale Privatisierung) for
which the public sector withdraws partially or completely from the
provision of services by transferring a task or part of it to private
organisations for a fixed period of time, but still retains the responsi-

bility for ensuring these services (e.g. awarding of concessions). A

special form of outsourcing is contractual PPPs, which means the

transfer of services or functions to private companies based on con-
tracts for a limited time period. The private organisation will gener-
ally be a commercial private enterprise, but a private not-for-profit
organisation can also be considered (e.g. provision of social services
by welfare associations), and

e privatisation as the complete transfer of a public task to private enti-
ties (materielle Privatisierung) in which the state relieves itself of all
responsibility and has only a minor influence on the scope of tasks in
the form of regulation (full retreat of the state).?

After decades of privatising public services, several municipalities have
terminated concession contracts which were formerly awarded to external
private suppliers or have—in a very few cases—bought back utilities.
Therefore, we observe a debate about the advantages of publicly provided
services pis-a-vis privatised ones at the local level. Re-municipalisation—
which is about returning previously (in most cases, functionally) privatised
public supply and disposal services to local authorities—has been on the
agenda of local politicians for the last ten years.

If the state or a local authority wants to make a decision about which
institutional arrangement should be used to perform a public task, the
criteria of strategic relevance (i.e. the importance of fulfilling a task for
implementing policy objectives), the specificity of resources (i.e. the extent
of the exclusivity of public resources which are necessary for the provision
of services compared to an alternative use of resource) and the cost-effec-
tiveness of task performance by comparing production costs and transac-
tion costs (e.g. for contract initiation, coordination and monitoring) of
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different institutional arrangements* should be taken into consideration
(Warm et al. 2018). Taking these fundamentals of institutional economics
into account, there is—as mentioned above—a wide range of organisa-
tional options for the provision of public services, namely corporatisation,
outsourcing, privatisation and re-municipalisation. These four different
options will be outlined in the next section with regard to their objectives,
advantages and disadvantages as well as selected empirical findings and
trends in Germany.

2 SERVICE PROVISION BETWEEN CORPORATISATION,
OUTSOURCING, PRIVATISATION AND RE-MUNICIPALISATION

2.1  Corporatisation

According to the calculations of the German Federal Statistical Office, the
total number of corporations which are fully or partly owned by public
authorities at federal, state and local level is round about 15,000.° The
majority of these corporations operate at local level (approximately 90 per
cent). About two-thirds of the federal workforce and about half of the
municipal employees are employed in these corporations. State-owned
enterprises are responsible for more than half of the public sector’s invest-
ments. The debt ratio of these enterprises is often even higher than that
of the core administration. Approximately one-third of these institutions
are organised under public law in the form of government-operated/
semi-autonomous utilities, public institutions and foundations under
public law or local administrative associations, which are under public law
and owned by several local authorities. Almost two-thirds are private-law
types of corporatisation mostly in the form of a limited liability company
and a joint-stock company (German Federal Statistical Office 2014;
German Institute for Economic Research 2017; Hesse et al. 2017,
Kuhlmann and Wollmann 2019). The legal form of the limited liability
company predominates because, unlike a joint-stock company, this form
enables the public owner to exert more influence on corporate strategies
and business plans through articles of association ( Gesellschaftsvertrag),
assembly of owners ( Gesellschafterversamminng) and owner instruction
(Gesellschafteranweisuny).

The aim of corporatisation, that is the transformation of administrative
units into companies, is to enable these newly established public enter-
prises to act more flexibly and independently. This should relieve the core
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administration of purely operational tasks and the provision of services and
position it more strongly as a strategic control unit. As a corporatisation
can often focus on a single task (similar to the single-purpose agencies in
Great Britain), it is expected that their formation will lead to greater pro-
fessionalism and stability in the fulfilment of tasks (Reichard and
Rober 2019).

Corporatisation can also be a matter of relieving political entities by
pulling politically controversial issues out of the ‘line of fire’ of everyday
party politics. Especially in the creation of companies under private law,
the circumvention of public services and budget law or bureaucratic pro-
curement law is often a motive. Moreover, there is no doubt that hidden
motives also play a role. On the one hand, corporatisation can be used to
‘hide’ loans and thereby conceal public debt (‘shadow budgets’). State-
owned enterprises hold nearly 38 per cent of the state’s total debt. At the
local level, approximately 60 per cent of all municipal debts relate to their
municipal-owned enterprises (Schaefer and Friedlinder 2019). On the
other hand, it can be very tempting to provide distinguished party mem-
bers with lucrative and well-paid posts or to use these enterprises for party-
political manoeuvring (Ennser-Jedenastik 2014; Schroter and Rober 2017).

Although it is difficult to empirically prove that corporatisation has led
to an increase in efficiency and flexibility, some research results suggest
that such effects have been produced—but not to the extent initially
assumed (e.g. Voorn et al. 2017; Lindlbauer et al. 2015; Miihlenkamp
2015). In addition, the necessarily formal communication structures
between the public owner and its corporation (e.g. in the case of a limited
liability company through the above-mentioned mechanism) as well as
new requirements for accountability seem to have increased the transpar-
ency of decision-making processes (Schroter and Rober 2017). Moreover,
in many cases, a certain cultural change from being less bureaucratic to
being more entrepreneurial could be observed (Reichard and Rober 2019).

However, corporatisation can also have some negative consequences.
The process of corporatisation in recent decades has resulted in a frag-
mented organisational landscape. Particularly in large German cities, we
find highly complex corporate structures with hundreds of municipal
holdings (e.g. the city of Frankfurt am Main with more than 540 munici-
pal holdings), which are hard to control and steer solely by the traditional
bureaucratic concepts of hierarchy and planning. In some cases, corpora-
tions and their managers enjoy too much autonomy, leading to increasing
inconsistencies between local policy objectives and corporate purpose.
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Centrifugal dynamics can give rise to serious steering and control prob-
lems for local authorities. In addition, experiences at the local level show
that performance information is insufficiently used for the control of the
described corporate structures, so that important prerequisites for an
effective holdings management are often still missing (Friedlinder 2019;
Wollmann 2016; see Sect. 3). Overall, decisions on corporatisation should
be carefully prepared and weighed up to see whether the benefits of
enhanced autonomy are appropriate to the loss of steering and control by
public authorities.

A special type of corporatisation is institutional PPPs, which are under
private law and in a mixed public-private ownership (Duffield 2010). The
influence of the two owners on the company’s policy formally depends on
the size of their capital shares. With a few exceptions, there is a huge lack
of reliable statistical data available for this type of enterprise. Based on the
analysis of holdings reports, it is assumed that about two-thirds of compa-
nies at the federal and state level and nearly 40 per cent of all municipal
corporations are institutional PPPs (Reichard 2016 with further refer-
ences). Due to their mixed ownership, institutional PPPs differ from other
forms of corporatisation in certain aspects, insofar as the two owner groups
have different interests, goals, core competencies and organisational cul-
tures. These ‘trade-offs’ between public and private ownership require
complex modes of coordination, which can lead to extensive negotiation
processes. Success in coordination efforts very much depends on how well
both sides are able to tolerate different cultural imprints and competencies
(e.g. basic understanding of the public interest and political decision-
making processes, managerial skills or competencies in inter-sectoral coop-
eration) and how they can harmonise these special properties with each
other (Rober and Schroter 2016).

2.2 Outsourcing

The basic idea behind the outsourcing of public tasks to private actors
(also referred to as contracting out or functional privatisation) is that pub-
lic administration can concentrate on its politically defined core functions
and be relieved of the burden of providing services that can be produced
in a better quality and more cost-effectively by other—private—organisa-
tions (‘principle of subsidiarity’). In the case of ‘outsourcing’, a service
contract is concluded between the contracting authority and the private
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contractor. The responsibility for ensuring the service provision remains
with the state (for the following, see: Rober 2018).

In Germany there is a long tradition—in contrast to unitary welfare
states—of involving not-for-profit and private institutions in the provision
of public services, such as in the areas of healthcare and social services
(Kuhlmann and Wollmann 2019; Grohs 2014). Moreover, numerous ser-
vices (e.g. supply and disposal services), internal administrative services
and annexe tasks (e.g. cleaning services) have been outsourced to private
companies since the 1980s.

The main motives for outsourcing public tasks and services to private
actors—particularly in the light of the challenging budgetary situation of
many local authorities—are similar to those of corporatisation. It is also
expected that costs of public services can be reduced by enabling private
actors to be more productive due to specialisation and higher levels of
efficiency as well as by lower wage levels. Beyond that, ideological convic-
tions continue to contribute to the existence of preferences for private
service providers (for more details, see below on privatisation).

Although there are no systematic and comprehensive empirical studies
on the consequences of outsourcing, some experiences suggest that from
the citizens’ point of view quality of service provision may decline
(Dahlstrom et al. 2018). In addition, comparative studies tend to point to
similar effects in the case of corporatisation (Pollitt and Talbot 2004)—
including cautious assessments that outsourcing can reduce costs under
certain conditions, although there is so far insufficient empirical evidence
for stronger effects on government spending behaviour (Alonso
etal. 2015).

However, when making estimates of cost reduction it should be noted
that potential—but often rather short-term—effects must be compared
with the transaction costs associated with the outsourcing process (i.e.
cost of awarding, contract design, monitoring and renegotiation).
Furthermore, public authorities should avoid becoming dependent on
market-dominating private providers. It is advisable for the public sector
to maintain a minimum of relevant ‘production know-how’ as this can
prevent information asymmetries between the public contracting author-
ity and the private service provider. This also creates the possibility of still
being able to competently assess the services of the private supplier with
regard to their price-performance ratio (cf. Réber 2018).

After a relatively strong trend of outsourcing over the past twenty years,
this institutional arrangement is now being regarded with increasing
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scepticism. In many cases, it was not possible to meet the savings expecta-
tions, so now there is a tendency to return to more public arrangements
(see below on re-municipalisation). Outsourcing of public services can,
however, be a reasonable alternative to in-house provision as long as the
service is suitable (e.g. in terms of low strategic relevance or low specific-
ity), easy to describe and easy to measure. Furthermore, the contract
design should ensure successful control, and the contracting authority
should be in a position to constantly monitor the process of service provi-
sion. Finally, it is important that a sufficient degree of competition exists.

These requirements become even more obvious when it comes to con-
tractual PPPs that represent a specific form of outsourcing. Contractual
PPPs are contractual agreements that allow for the transfer of services or
functions to private companies typically based on long-term contracts for
a period of twenty to thirty years (Duffield 2010). In Germany, they are
most frequently used for physical infrastructure projects in the social sec-
tor, such as schools, hospitals or sports facilities. Based on previous experi-
ences, this form of outsourcing has become controversial. Although
contractual PPPs are mostly justified with possible efficiency benefits,
there are, so far, no reliable empirical findings to suggest these efficiency
gains have been made. As a result, relatively few new PPP projects in
building and road construction have been launched in Germany since 2012.

Contractual PPPs tend to involve high transaction costs as the often
very complex and long-term contracts require extensive adjustments and
renegotiations. The theoretical concept of ‘incomplete contracts’—as the
key to the economic understanding of contractual PPPs—implies that,
due to bounded rationalities, not all actions and their consequences can be
adequately regulated for the future and that the state or a local authority
runs a high risk of bearing these unregulated consequences (e.g. higher
costs in the operating phase because of savings or deficiencies in the con-
struction phase). Under these circumstances, the bundling of the different
phases of a PPP life cycle, that is from planning, construction, operation
to recovery, can increase efficiency and is therefore recommended for such
projects. Unfortunately, in most cases, this life cycle approach is not con-
sistently followed in practice.

2.3  Privatisation

Looking at privatisation—as the complete transfer of public tasks and pub-
lic ownership to private entities—from a historical perspective, it can be
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noted that since the 1970s—not only in Germany but in all OECD coun-
tries—the idea of the welfare state and its institutions has come under
pressure due to obvious, but sometimes only perceived, inefficiencies of
public institutions (‘state failure’). The main explanations offered for state
failure are the selfish behaviour of politicians, the budget-maximising
behaviour of bureaucrats, the lobbying of powerful interest groups and
inappropriate pricing for public services. As a consequence of the assumed
state failure—and in line with changing ideologies towards the lean or
minimal state—there has been overall stronger support for privatisations
in society and politics. Nevertheless, as far as privatisation is concerned,
from an international perspective, Germany was among the OECD coun-
tries that pursued a cautious privatisation policy. Although there have been
some privatisations of assets such as the federal government’s industrial
holdings, privatisations have been fairly moderate (Sack 2019). The most
relevant areas of privatisation are supply and disposal, postal services, tele-
communications and housing. At the municipal level, about one-third of
municipalities have had experience with rather modest privatisation proj-
ects—especially in the energy and waste sector. In the last two decades,
however, the policy of the European Commission for further liberalisation
has increased pressure considerably (Rober 2018).

Similar to outsourcing, considerations on privatisation are primarily
concerned with financial objectives (cost reduction and budget relief). In
addition, however, general ideological positions (‘private enterprises basi-
cally make everything better and cheaper’) as well as economic and regula-
tory motives have played a role and fostered the private sector.

The effects of privatisation are still the subject of controversial discus-
sion, not least because empirical studies produce mixed results. These con-
troversies relate to different assessments of cost reductions, deterioration
in quality, price increases, deterioration in working conditions, the forma-
tion of oligopolies in the markets of public services, externalisation of eco-
nomic, social and ecological risks as well as adverse effects on the democratic
control.

In principle, privatisation as the complete transfer of public tasks and
public ownership to private entities means that a task loses its ‘public’
character. It can only be influenced to a limited extent by the state through
regulatory policies such as general legislation and regulatory supervision.
For this reason, the decisions to privatise have more serious consequences
than those to outsource public tasks for a limited period of time. An
important prerequisite for a successful privatisation policy is therefore that
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the state is not pushed back and undermined in its regulatory functions,
but is in a position to set rules and—if necessary—to enforce them.

Against the background of current studies on privatisation, it should be
noted, particularly in the context of public services, that ownership—as a
regulatory parameter—has lost its importance. Much more important in
terms of regulatory policy than the question of ownership—and the result-
ing advocacy or rejection of privatisation—is the question of how com-
petitive structures and regulatory regimes can be created in which public
and private enterprises can operate for the benefit of society and the citi-
zens, without this leading to misallocations, loss of efficiency or abuse of
power (see Sect. 3).

2.4  Re-municipalisation

More recently, we observe an increasing scepticism about privatisation
projects. In the last few years, there has been growing citizen resistance to
planned municipal privatisations, and some municipalities have terminated
concession contracts which were formerly awarded to external private sup-
pliers or have—in a very few cases—bought back utilities (Bonker
etal. 2016).

In other words, re-municipalisation is about returning previously (in
most cases, functionally) privatised public supply and disposal services to
local authorities. Consequently, it is an issue related to previous privatisa-
tion decisions. Re-municipalisation is a possible result of the revaluation of
choice options in the light of former experiences with privatisation
programmes.

Apart from other reasons (e.g. ensuring sufficient control of service
provision, achieving synergies in municipal corporate structures and socio-
economic reasons, such as contributing to regional employment policies),
the global financial crisis was, without doubt, a strong driver for such a
reappraisal as the neoliberal dogma of private sector supremacy has been
severely damaged. Furthermore, growing doubts persist about the merits
of privatisation. Potential reasons for the ‘municipalisation-renaissance’
are obvious failures of privatisation, anxieties of citizens, stronger self-con-
fidence of local authorities in running their services efficiently and effec-
tively, and increasing fears that the idea of local self-government could be
hollowed out if more and more services were transferred to private entities
that cannot be controlled politically (Friedlinder and Rober 2016;
Schaefer and Theuvsen 2012).
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Against the background of this political discourse, a process began in
Germany about twenty years ago—especially at the municipal level—to
reverse outsourcing and privatisation, at least partially. As a result of this
process, an increasing importance of public enterprises can be observed.
Between 2000 and 2013, the number of public funds, utilities and enter-
prises rose steadily by approximately 25 per cent from roundabout 12,240
to—as already mentioned—approximately 15,000 (Hesse et al. 2017).

Some evidence on re-municipalisation can mainly be observed in the
energy sector. Between 2007 and 2012, more than 160 concessions were
taken over by municipalities or municipal companies. A current study has
identified seventy-two newly founded municipal energy utilities in the
period from 2005 (Wagner and Berlo 2015). In the period from 2000 to
2011, sales revenues of municipal energy utilities rose from €51.9 billion
to €114.9 billion (179 per cent). Thus, their share of nominal GDP has
more than doubled (Monopoly Commission 2013).

The concerns of many local authorities that their own utilities could not
withstand competition from private energy suppliers have been dimin-
ished. Municipalities that privatised large parts of their energy supply in
the early 1990s are becoming increasingly aware of the lack of influence
on the supply infrastructure and urban development. The dynamic of re-
municipalisation was mainly fuelled by two factors: first, the development
of energy from renewable resources and second, the expiry of existing
electricity and gas concessions. The share of renewable energy in Germany’s
total heat and electricity consumption is to increase from 20 per cent in
2020 to 60 per cent by 2050—accompanied by a 50 per cent improve-
ment in energy efficiency. This implies a tendency towards more decen-
tralisation in power generation with better chances for municipal public
utilities to enter/re-enter the energy market. Experts assume that the
trend towards re-established or newly established municipal utilities will
continue. However, the takeover of distribution networks will tend to
decline in the coming years due to the decreasing number of expiring
concessions (Libbe 2013).

The picture in waste management is quite similar. Here we observe an
increase in municipal provision. The absolute revenues of public waste
disposal services increased between 2001 and 2011 by about €4.6 billion
(growth rate of 33.7 per cent) (Monopoly Commission 2013). Empirical
findings show that in recent years some local authorities (especially smaller
cities and districts) have opted for in-house provision rather than out-
sourcing (Opphard et al. 2010). In other municipal service areas, the
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emphasis on re-municipalisation is rather low. This applies, for instance, in
the water and sewage industry and in the public transport sector. Most
service providers in these sectors are still public and the ratio of privatised
corporations is very low.

Although the sectoral re-municipalisation tendencies go beyond the
individual projects, no visible general trend towards re-municipalisation
can be observed in Germany. It remains unclear to what extent these
developments are of a long-lasting nature, that is whether they will tend to
spread further or are more likely to decline. This can be said for Germany
and other European countries where different developments can also be
observed in the various sectors of public services and where the diversity
and differentiation of the institutional landscape is also increasing rather
than decreasing (Friedlinder and Rober 2016; Wollmann 2016).

3 LEssoNs LEARNED

Each of the above-mentioned institutional arrangements has important
consequences for steering, governance and management requirements,
which will continue to increase rather than decrease. Practitioners facing
these complex issues have to deal with various actors who can differ greatly
in their goals, risk preferences, logic of action, core competencies and
organisational cultures. In addition, all these issues involve micropolitics
that are difficult to influence but are, in many cases, crucial.

Better management in decentralised or external institutions with no
corresponding capabilities in public authorities and politics will most
probably widen the skills gap, which can, in turn, lead to an uncontrollable
autonomy of these institutions and too little influence on public service
provision. Recent research results show that it is becoming more difficult
for public authorities to strike a balance between ‘freedom to manage’
(e.g. managerial autonomy of corporations) on the one hand, and political
control (e.g. enforcement of policy objectives) on the other, through dif-
ferent forms of coordination as well as embedded or connected modes,
including appropriate incentive and sanction mechanisms as well as quality
standards, which fit exactly to a specific organisational setting (Friedlinder
2019). This requires a system of integrated coordination and manage-
ment, which focusses on the core administration as well as on the various
forms of decentralised and external institutions or service providers.

Looking in particular at the relationship between municipalities and
their corporations, municipal codes require that local authorities exert a
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reasonable influence on these institutions. As a result, most German
municipalities have a corporate governance or holdings management sys-
tem that includes all the tasks, institutions, actors and administrative units
involved in enabling a municipality as an owner to take responsibility for
the control of its enterprises. This system also involves the activities of
supervisory bodies and representatives of the shareholders within munici-
pal corporations as well as political committees responsible for finance and
holdings (Ausschiisse fiir Finanzen und Beteiligungen) (similar regulatory
mechanisms exist at federal and state level).

Some municipal charters additionally require the establishment of an
administrative unit for holdings management, which can be arranged very
differently within or outside the municipal administration. In most cases,
this unit is either part of the finance department or organised as a separate
department or located as a staft position directly with the mayor (central
organisation). Some cities use a decentralised form in which holdings
management is carried out by the specialised administrative departments
(e.g. housing, water and energy) or a combination of both, that is a cen-
tralised /decentralised form. In a few cities, holdings management is not
part of the core administration but is carried out externally by an institu-
tion which is completely in municipal ownership (Schaefer 2004 ).

Apart from this, the duality of supervisory board and management
board applies to the majority of municipal-owned enterprises. The German
corporate law subjects owners of a limited liability company of a certain
size to the rules that apply to joint stock companies by introducing a dual
structure of governing boards. Moreover, individual German states require
local governments to establish supervisory boards—regardless of the size
of the corporation—if they opt to pursue their economic activities in the
form of a private-law company. Therefore, the composition of board
membership, and the selection, recruitment and appointment of individ-
ual board members are highly significant matters in the management and
control of public enterprises (Schroter and Rober 2017).

In summary, the institutional options for providing public services have
become highly differentiated and have, of course, their own specific advan-
tages and disadvantages. If the public sector does not opt for in-house
provision, a key challenge will be exerting an appropriate level of influence
over the provision of services, which normally diminishes significantly
when taking the ‘corporatisation’ to ‘privatisation” option. It is necessary
to ensure that an institutional arrangement guarantees an accessible,
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qualitatively appropriate and financially stable fulfilment of tasks. And
finally, the service must be provided efficiently.

However, valid assessments of the efficiency of the various institutional
options are difficult to make as such organisational solutions often have a
time horizon of between twenty and thirty years. For this reason, the
costs, effects and behaviour of the various actors can only be evaluated
with a considerable degree of uncertainty. Furthermore, as already men-
tioned, transaction costs associated with the planning, control and moni-
toring of a particular arrangement of service provision play a significant
role in efficiency assessments. Therefore, these ‘control costs’ should not
be ignored.

From a more fundamental position, it should be emphasised that the
debate about public versus private service provision might now be a fairly
outdated discussion because both options only differ from each other in
terms of property. Hence, the debate is primarily focussed on ownership
issues—while questions of appropriate market structures and regulation
are neglected. This only leads to an exchange of more or less ideological
convictions. It is most likely that ownership issues are overestimated and
less relevant for the efficiency and effectiveness of service provision.

An important starting point for correcting these misconceptions would
be to take a somewhat more functional perspective rather than the tradi-
tional institutional and ownership-based perspective (state-owned versus
private enterprises). Following this idea, it would be useful to have serious
debates about private or public service provision regarding public tasks
and services, and about which institutional arrangements and organisa-
tional structures are the most suitable for performing these tasks and pub-
lic services. The brief overview of opportunities and trends in the provision
of public services shows that the institutional arrangements for services
provision vary, each option has its own specific advantages and disadvan-
tages and that there is no one-size-fits-all solution.

Consequently, the public sector will need to evaluate the respective
strengths and weaknesses on a case-by-case basis. In essence, it is about the
conscious choice and design of the institutional structure and its steering.
Decisions about organisational arrangements—which are ultimately policy
decisions—make it absolutely necessary to use procedures enabling practi-
tioners to systematically analyse current framework conditions and objec-
tives as well as consider all possible institutional options.¢
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Table 17.1 Public funds, institutions and enterprises by legal form and authority

Federation — Federal — Municipalities  Total

states
Civil Law
Joint stock company 11 35 194 240
Limited liability company 181 842 7758 8781
Limited partnership with a limited 7 111 489 607
liability company as general partner
Other (e.g. associations) 3 9 87 99
Total Civil Law 202 997 8528 9727
Public Law
Government-operated /semi-autonomous 5 230 3522 3757
utility
Local administrative associations - - 1102 1102
Institution under public law 9 86 265 360
Foundation under public law 1 36 4 41
Other corporations under public law 2 39 20 6l
Total Public Law 17 391 4913 5321
Total 219 1388 13,441 15,048

Source: Authors’ own calculations, based on German Federal Statistical Office 2014, sece: Warm
ctal. (2018)

NOTES

1. The German term for these services is Daseinsvorsorge and covers technical
infrastructure (traffic and transport facilities, gas, water and electricity sup-
ply, refuse collection, sewage disposal, telecommunications) as well as social
infrastructure, like healthcare, hospitals, childcare, care for the elderly, edu-
cational and cultural institutions.

2. For comparability of the internationally common distinction between differ-
ent agency types, see: van Thiel (2012).

3. We can also distinguish the form of privatisation as asset sale, which refers to
the sale of enterprises, property assets, land and so on. This form of privati-
sation plays a subordinate role in this chapter.

4. Due to the effort required for coordination and monitoring, transaction
costs normally increase from = ‘in-house provision’ to the
‘outsourcing-solution’.

5. For details, see Table 17.1. In some documents, the figures vary slightly due
to the reference year and the methodology used for public finance and pub-
lic service personnel statistics (‘shell concept’) (cf. Schaefer and
Friedlinder 2019)
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6. For these decisions, the Local Governments’ Joint Agency for Administrative
Management—an independent consultancy agency organised by voluntary
membership of German municipalities, counties, and local authorities with
more than 10,000 inhabitants—recommends a five-step procedure (see:
KGSt 2010a, b). This procedure, which was developed in collaboration with
the author Manfred Rober, is to be understood as a checklist or analytical
instrument, which can be used for case-by-case decisions about organisa-
tional arrangements.
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in any medium or format, as long as you give appropriate credit to the original
author(s) and the source, provide a link to the Creative Commons licence and
indicate if changes were made.

The images or other third party material in this chapter are included in the
chapter’s Creative Commons licence, unless indicated otherwise in a credit line to
the material. If material is not included in the chapter’s Creative Commons licence
and your intended use is not permitted by statutory regulation or exceeds the
permitted use, you will need to obtain permission directly from the copy-
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