
Chapter 2
The UK Process of Leaving the EU

On 23 June 2016, people in the UK and in Gibraltar cast their vote on the United
Kingdom European Union Membership Referendum, also known as the EU Referen-
dum or the Brexit Referendum. Asked to decide whether the country should remain a
member of, or leave the European Union, 51.89% of those who took part in the vote
chose to leave. Although legally the referendum was non-binding, the UK govern-
ment of that time, led by PrimeMinister David Cameron, had promised to implement
the result. The official EUwithdrawal process, commonly known as ‘Brexit’ was ini-
tiated on 29 March 2017. The complex process is based on the never before used
Article 50 of the Treaty on the European Union (TEU). Brexit was originally due to
happen on 29 March 2019, i.e. two years after then Prime Minister May triggered
the formal process to leave and kicked off negotiations with the European Union.

2.1 State of Play and Possible Brexit Scenarios

The popular vote neither settled the debate nor clarified the tangled question of what
should come next. So far, the process of withdrawal has beenmarked by intense polit-
ical debate, ministerial resignations, and much speculation. Prime Minister May’s
resignation announced on 24 May 2019 and the ensuing leadership contest slowed
down the domestic decision-making process. Discussions, at home andwith Brussels
resumed with the arrival of Boris Johnson, a pro-Brexit leader, at 10 Downing Street
on 24 July 2019. Three and a half years after the Brexit vote, the last word has not yet
been spoken regarding the terms of this unprecedented divorce. The impact of Brexit
on economic activities, both licit and illicit, including trade in tobacco products,
therefore remains hard to predict.

Although TEU Art. 50 stating “Any Member State may decide to withdraw from
the Union in accordance with its own constitutional requirements” has never been
triggered before, some relevant precedents exist for all scenarios considered.1 Under

1Consolidated version of the Treaty on European Union, OJ C 326, 26.10.2012.
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the first scenario, i.e. ‘soft Brexit’, the UK remains in the EU’s single market, but
not its customs union. The European Economic Area (EEA) Agreement that brings
together the EUMember States and the three EEA EFTA States—Iceland, Liechten-
stein and Norway—is an example of how such relationship could be structured.2 The
second scenario consists of the deal negotiated by the former Prime Minister (PM)
May where the UK leaves the single market, but maintains a customs union with the
EU. In this case, the arrangement between the EU and Turkey presents an interesting
precedent.3 Under the third scenario, which reflects the most recent arrangement
negotiated with the EU by the current PM Boris Johnson and announced in Octo-
ber 2019, the UK leaves the single market and the customs union and agrees to a
comprehensive free trade agreement with the EU. The precedents in these case are
practically all the existing FTAs globally. Finally, the fourth and last scenario foresees
a ‘hard Brexit’, i.e. a situation where absent any comprehensive agreement between
the parties, future UK–EU relations would be based on World Trade Organization
(WTO) terms. This is also common for the countries which are WTO Members but
have not concluded additional FTAs among themselves.

Disagreements in the House of Commons regarding the arrangement negotiated
with the EU by the current PM Boris Johnson resulted in arranging a short notice
general election, held on 12 December 2019. Not surprisingly, the then ongoing
process of leaving the EU topped the list of the electorate’s concerns in the run up to
the election. The Conservatives campaigned to get Brexit done by pushing through
Johnson’s deal and thus structure future economic relations with the EU on the basis
of a trade agreement. Labour on the other hand, promised a new arrangement with
the EU followed by a popular vote, whereas the Liberal Democrats pledged to fight
for a second referendum with the option to stay in the EU unless they win a majority
and can enact their policy of revoking TEU Article 50. Many did not hesitate to
call the elections “historic”, with voters facing a “historic choice”.4 Quite historic
was also the landslide victory of the Conservative Party, which received an eighty
seat majority (their largest majority since 1987) and winning 43.6% of the vote (the
highest percentage by any party since 1979).

The election finally brought clarity to the Brexit process. Thanks to a sizeable
majority of the Conservative Party in the UK Parliament, the latter accepted John-
son’s deal on 23 January 2020. The UK Government issued and deposited Britain’s
instrument of ratification of the 2019 Withdrawal Agreement on 29 January 2020.
The Agreement was ratified by the Council of the European Union on 30 January
2020, following the consent of the European Parliament on 29 January 2020. The
United Kingdom’s withdrawal from the European Union took effect on 11 p.m.

2The EEA Agreement was signed in Porto on 2 May 1992 and entered into force on 1 January
1994. Liechtenstein joined on 1 May 1995. See EFTA (2020) and UK in a Changing Europe (2019)
EU-Turkey Customs Union.
3The EU-Turkey CustomsUnionwas established on 1 January 1996 byDecision No 1/95 of the EC-
Turkey Association Council. See EC-Turkey Association Council (1995), and UK in a Changing
Europe (2018).
4Brown (2019).
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GMT on 31 January 2020, and at that moment the Withdrawal Agreement entered
into force, as per its Art. 185.

Pursuant to Art. 126, the 2019 Withdrawal Agreement provides for a transition
period until at least 31 December 2020, during which the UK remains in the single
market, in order to ensure frictionless trade until a long-term relationship is agreed.
The transition period can be extended once for up to one or two years by a EU–UK
Joint Committee, as long as it decides to do so before 1 July 2020.5

During the transition, all EU legislation, rules and court decisions will continue
to apply to and in the UK as if it were a Member State.6 This means the UK will
continue to participate in the EU customs union and the single market (with all four
freedoms) and in all Union policies. Any changes to EU legislation or rules will
automatically apply to the UK.

After the entry into force of the 2019Withdrawal Agreement, the attention shifted
to the future EU–UK relationship, and in particular to the announced trade deal. The
EU-Canada Comprehensive Economic and Trade Agreement (CETA) entered into
force provisionally on 21 September 2017 has often been cited as a basis for a
future relationship.7 The non-binding Political Declaration on the future EU–UK
relationship, closely connected to the 2019 Withdrawal Agreement—the two Brexit
texts negotiated so far by the parties (described in Sect. 2.2 below)—suggests that a
free trade agreement could be at the core of the future relationship between the UK
and the EU.8

However, there is only a limited amount of time for a process that is expected
to be difficult and tense. For instance, it took Canada and the EU seven years to
negotiate CETA. A crucial point will be how much the UK will wish to diverge from
existing EU rules. On this aspect, despite the centrality of Brexit in the December
2019 elections, the campaign had little to say about how the UK would approach
the future relationship with the EU. While the UK Government has argued that a
trade deal can be concluded by the end of December 2020, European leaders have
repeatedly sounded alarm bells, warning that the UK’s imposed deadline leaves little
time, and that achieving a comprehensive trade deal in 11 months is unrealistic.9 As
of February 2020, the latter remains subject of negotiations yet to come. Talks are set
to commence on 3 March. Should the parties not manage to reach an agreement by
the end of 2020 and the transition period is not extended, a no-deal (or ‘cliff-edge’)
Brexit would be the default outcome in 2021.

5Art. 132 ’Extension of the transition period’, 2019 Withdrawal Agreement.
6Art. 127 ’Scope of the Transition’, 2019 Withdrawal Agreement.
7See O’Carroll (2019) Can UK get ‘super Canada-plus’ trade deal with EU by end of 2020?
8Para. 3 of the 2019 Political Declaration reads “[…] this declaration establishes the parameters
of an ambitious, broad, deep and flexible partnership across trade and economic cooperation with
a comprehensive and balanced Free Trade Agreement at its core, law enforcement and criminal
justice, foreign policy, security and defence and wider areas of cooperation.”
9Euronews (2020) Post-Brexit Guide: Where are we now—and how did we get here?
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2.2 Relevant Brexit Instruments

The future relationship between the UK and the EU remains to be designed. Negoti-
ations have so far delivered two tangible instruments: a Withdrawal Agreement and
a non-binding Political Declaration. For the issue of illicit trade in tobacco products,
these instruments are of limited relevancewith the exception of the special provisions
applicable to the overseas territory of Gibraltar and, to a lesser extent, to the Irish
border.

2.2.1 The Withdrawal Agreement

After months of intense negotiations, on 14 November 2018 London and Brussels
announced that they had agreed on the conditions for Brexit, set out in theWithdrawal
Agreement (the ‘2018 Withdrawal Agreement’).10 This text contains the proposed
terms on how to implement Brexit and illustrates the general features of the rela-
tionship between the two sides in the short to medium term. The 2018 Withdrawal
Agreement has remained in form of a draft; the House of Commons has voted down
the text three consecutive times in the first quarter of 2019 during the May Govern-
ment.11 After taking office, PM Johnson followed up on his promise to renegotiate
the 2018 Withdrawal Agreement with the EU and surprised many when he rapidly
secured an alternative deal from the EU27 in the autumn of 2019.

The 2019 Withdrawal Agreement12 which entered into force on 31 January 2020
largely mirrors its predecessor. The main differences are in the Protocol on Ire-
land/Northern Ireland—or the ‘backstop’ as it is commonly known. The 2019 With-
drawal Agreement provides how goods shall be treated during the transition period
starting on Brexit day (31 January 2020) and ending on 31 December 2020. Like
its predecessor, the 2019 Withdrawal Agreement does not offer much detail on how
the two sides will interact after Brexit. Quite unsurprisingly, the issue of illicit trade,
including tobacco products, did not capture much attention in the negotiations.

The 541-page long 2019 Withdrawal Agreement only uses the word “illicit” in
relation to tobacco once, namely in the Protocol on Gibraltar, where the UK under-
takes to ensure that the ratification of theWHO Framework Convention on Tobacco
Control (FCTC) and of the Protocol to Eliminate Illicit Trade in Tobacco Products
(ITP) is extended toGibraltar by 30 June 2020.13 Theword “smuggling” appears four

10HM Government (2018) Agreement on the withdrawal of the United Kingdom of Great Britain
and Northern Ireland from the European Union and the European Atomic Energy Community, as
endorsed by leaders at a special meeting of the European Council on 25 November 2018. See also,
European Commission (2019) The EU–UK Withdrawal Agreement explained.
11On 15 January 2019 (432 to 202), on 12 March 2019 (391 to 242) and lastly on 29 March 2019
(344 votes to 286).
12HM Government (2019) New Withdrawal Agreement and Political Declaration.
132019 Withdrawal Agreement, Protocol on Gibraltar, Article 3 para 3.
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times: three times in the Protocol on Gibraltar and one in the Protocol relating to the
Sovereign Base Areas of the United Kingdom of Great Britain and Northern Ireland
in Cyprus.14 Finally, the 2019 Withdrawal Agreement mentions the word “tobacco”
six times. Beside the above-mentioned Protocol on Gibraltar,15 “tobacco” is men-
tioned in Annex 2 and 3 to the Protocol on Ireland/Northern Ireland which contains
references to the 2014 EU Tobacco Products Directive16 and to Council Directive
2011/64 on the structure and rates of excise duty applied to manufactured tobacco.
These provisions of EU law, discussed in the subsequent sections, will continue to
apply to and in the UK in respect of Northern Ireland.

2.2.2 The Political Declaration

Beside the 2019Withdrawal Agreement, the UK and the EU agreed on a non-binding
statement of future relations in the form of a Political Declaration Setting out the
Framework for the Future Relationship between the European Union and the United
Kingdom (2019 Political Declaration). Like theWithdrawal Agreement, the Political
Declaration, was first signed on 25November 2018 by the Government of former PM
Theresa May. The Political Declaration sketches out the kind of long-term relation
that the UK and the EU want to have in a range of areas, including trade, defence,
and security. By and large, the 2019 Political Declaration reflects the content of the
2018 document. With respect to certain elements however, the new version has been
‘watered down’, reflecting the different stance of theMay and Johnson premierships.
In particular, the aspirations for a close future trading arrangement seem somewhat
reduced in the new text. For instance, while the original version aspired to an “as
close as possible” future trading relationshipwith the EU, that phrasewas replaced by
“ambitious” in the revised text. Some commentators have suggested that the current
UK Government aims at establishing more distant economic ties with the EU than
what its predecessor had in mind, a relationship characterised by less regulatory
alignment and greater trade barriers between Britain and its largest trading partner.17

Despite the very general language, some elements of the 2019 Political Declara-
tion can nevertheless be retained for the purpose of this work. For instance, document
opens with the general statement that “The future relationship […] [w]hile it cannot
amount to the rights or obligations of membership, [] should be approached with
high ambition with regard to its scope and depth, and […] might evolve over time”

142019 Withdrawal Agreement, Protocol relating to the Sovereign Base Areas of the United
Kingdom of Great Britain and Northern Ireland in Cyprus, Article 2 para 6.
15The 2019Withdrawal Agreement, Protocol on Gibraltar refers to the Memoranda of Understand-
ing concluded between the Kingdom of Spain and the United Kingdom in November 2018 in
relation to citizens’ rights, tobacco and other products, cooperation on environmental matters and
cooperation in police and customs matters, as well as the agreement to conclude a treaty on taxation
and the protection of financial interests.
16Directive 2014/40/EU of the European Parliament and of the Council of 3 April 2014.
17See, for instance Milliken and John (2019).
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(Paragraph 5).With regard to tariffs, Paragraph 22 provides that “The economic part-
nership should through a Free Trade Agreement ensure no tariffs, fees, charges or
quantitative restrictions across all sectors with appropriate and modern accompa-
nying rules of origin, and with ambitious customs arrangements that are in line with
the Parties’ objectives and principles above.” With regard to customs, “The Parties
will put in place ambitious customs arrangements []. In doing so, the Parties envis-
age making use of all available facilitative arrangements and technologies [] and
ensuring that customs authorities are able to protect the Parties’ respective financial
interests and enforce public policies. To this end, the [UK and the EU] intend to
consider [] administrative cooperation in customs matters and mutual assistance,
including [] through the exchange of information to combat customs fraud and other
illegal activity []”, as stated in Paragraph 24.

On global cooperation, Paragraph 75 of the 2019 Political Declaration promotes
cooperation in international fora, where there is mutual interest, including in the
area of public health and consumer protection. Another aspect of the future relation-
ship relevant to the fight against illicit tobacco trade is law enforcement and judicial
cooperation in criminal matters, as discussed in Paragraphs 80–89 of the 2019 Polit-
ical Declaration. According to Paragraph 82, the future relationship “will provide
for comprehensive, closed, balanced and reciprocal law enforcement and judicial
cooperation in criminal matters, with the view to delivering strong operational capa-
bilities for the purposes of the prevention, investigation, detection and prosecution of
criminal offences, taking into account the geographic proximity, shared and evolving
threats the Parties face, [and] the mutual benefits to the safety and security of their
citizens […]”. The three main areas of cooperation, to be covered by future arrange-
ments, are data exchange; operational cooperation between law enforcement author-
ities and judicial cooperation in criminal matters; as well as anti-money laundering
and counter terrorism financing.

The press that covered Brexit only made sporadic references to the problem of
illicit tobacco trade in relation to departure of the UK from the EU, in particular
in relation to the risk of increased smuggling across the Irish border. As mentioned
above, the Withdrawal Agreement (both in the original 2018 and revised 2019 ver-
sions) mainly refers to illicit trade and tobacco in the Protocol on Gibraltar, an
instrument sought by the Spanish Government which is discussed in Sect. 2.4 below.
The following sub-section maps out in greater detail the possible impact of Brexit
on the control of illicit trade in the region.

2.3 Possible Impact of Brexit on the Control of Illicit Trade
in Tobacco

The impact of Brexit on the control of illicit trade in tobacco products can be analysed
by looking at how the completion of the TEU Art. 50 procedure may impact UK
legislation as well as the regulation of the UK–EU border. As an EU Member, the
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UK was bound to EU legislation, including legislation that directly or indirectly
relates to tobacco control and trade. The most relevant legislation for this discussion
is the UK law (including in the form of EU-derived domestic legislation), and the EU
WithdrawalAct of 2018,18 which provides for a retention of the directly applicableEU
legislation. Post-Brexit, theUKwill be able to amend its legislation unilaterallywhere
and how it deems necessary, as well as to refrain from adopting new rules developed
by the EU. This may result in differences in the applicable regulatory frameworks to
the relevant territories—a situation that illicit activities can try to exploit. Due to the
geographic situation of the UK and the cross-border nature of illicit tobacco trade,
two areas of the UK territory are of particular interest from this perspective, namely
Gibraltar and the area surrounding the Irish border.

2.3.1 Impact on the UK Legislation

Legal certainty is necessary for economic activity to flourishwhereas, typically, illicit
activities attempt to benefit from legal uncertainty. Because of the way in which EU
law works and how it is implemented at the national level, the withdrawal from the
EU would have a major impact on future UK legislation.

EU law today covers a broad range of areas but not all EU legislation has the same
effect on Member States. There are two main ways in which EU law applies, namely
through regulations or directives. Starting from the latter, once passed at the EU
level, directives have to be implemented (or ‘transposed’) into domestic legislation
before they can be binding on individuals and companies.19 In the UK, directives are
implemented either by primary legislation (i.e. an Act of Parliament) or, much more
commonly, by secondary legislation (a Statutory Instrument). The implementing
legislation is domestic legislation and thus part of theUK’s legal system. For instance,
in the area of tobacco control, theUKhas adopted theTobacco Products (Traceability
and Security Features) Regulations 2019 to implement track and trace and security
features for tobacco in the UK, as required by the EU Tobacco Products Directive,
discussed in detail below. On the contrary, EU regulations, once passed at the EU
level, are directly applicable andbindingon individuals and companies in theMember
States without the need for national implementation measures. There are currently
about 12,000 EU regulations in operation in the UK. The same applies to decisions,
although these are only binding on those to whom they are addressed.

From the moment the UK left the EU and once the transition period is completed,
EU law will stop flowing into the UK legal system. Today, EU law applies pursuant

18European Union (Withdrawal) Act 2018.
19EU directives may contain minimum and maximum (or full) harmonisation requirements. In the
case of minimum harmonisation, a directive sets minimum standards, often in recognition of the
fact that the legal systems in some EU countries have already set higher standards. In this case,
EU countries have the right to set higher standards than those foreseen in the directive. In the case
of maximum harmonisation, EU countries may not introduce rules that are stricter than those set in
the directive.
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to the European Communities Act 1972. Accodring to the 2018 Withdrawal Act UK
will not have to consider the EU law as a source of law and will not be bound by
the EU institutions previously legislating for the UK. To avoid a situation where the
withdrawal would create a legislative black hole from themoment of Brexit (or where
there is also a transition period after Brexit) the 2018 Withdrawal Act provides for
a retention of most existing directly applicable EU law in UK after the exit day by
creating a new body of ‘retained EU law’.20 As for EU-derived domestic legislation
(the body of UK legislation resulting from the implementation of EU directives), the
2018 Withdrawal Act foresees that it will preserve the same effect in domestic law
as it had immediately before the exit day.21

Past Brexit day, the UK would decide whether to mirror any post-exit develop-
ments of the EU law into domestic law by amending that body of ‘retained EU law’.
For instance, should the EU amend the 2014 Tobacco Products Directive after Brexit,
the UK would in principle be free to decide whether to undertake the changes nec-
essary to reflect such amendment in the UK legislation, or not. Similarly, any new or
amendedEU regulation relevant to the issue of illicit tobacco tradewould, as such, not
apply in the UK. Should the UK deem specific legislative content (or parts thereof)
necessary in the UK, it would have to enact corresponding domestic legislation.

2.3.2 Impact on Trade in Goods and Customs Controls

The EU is the UK’s largest trading partner. In 2017, 44% of all UK exports went
to the EU, while 53% of all UK imports came from the EU.22 The possibility of
introducing tariff and non-tariff barriers to goods originating in the EU imported into
the UK (and vice versa) depends on the type of agreement that the two parties will
eventually negotiate. Options have evolved over time and are now reflected in the
four Brexit scenarios discussed above, ranging from ‘Soft Brexit’ to ‘Hard Brexit’.
The pros and cons of each approach have been the subject of intense debates, mainly
from the perspective of UK manufacturers and exporters.23

The collection of import tariffs on tobacco products from the EU under the differ-
ent scenarios and the resulting possible price increase or decrease, is discussed below
in Sect. 4.1. Beside tariffs, also relevant for the question of illicit trade in tobacco
products is the post-Brexit approach to border controls.

Today, goods between the UK and the EU circulate freely, and the UK’s manage-
ment of the border is heavily influenced by the country’s (former) EU Membership.

20Under the heading ‘Retention of existing EU law’, Section 3 of the 2018 Withdrawal Act states
“Direct EU legislation, so far as operative immediately before exit day, forms part of domestic law
on and after exit day.”
21Section 2, 2018 Withdrawal Act, “EU-derived domestic legislation, as it has effect in domestic
law immediately before exit day, continues to have effect in domestic law on and after exit day.”
22Ward (2019).
23See for instance UK Parliament (2017) European Union Committee Brexit: trade in goods, and
also UNCTAD (2019) No-deal Brexit: the trade winners and losers.
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Brexit is likely to change this, in particular under the scenarios that foresee struc-
turing EU–UK relations on the basis of a trade agreement (third scenario) or in case
of ‘Hard Brexit’. Time is of the essence. The UK Government has acknowledged
that the possibility of facing a period of “less than optimal” border functioning is
concrete.24 The Government, wherever possible, would have to put in place coping
responses for which efficacy remains impossible to predict. While individuals and
businesses alike would be negatively impacted by a sub-optimal border to varying
degrees, those involved in illicit activities, including illicit tobacco trade, could try
to profit.

The UK border is a complex concept. It can be crossed by people or goods coming
to or leaving the UK by air, sea or land at more than 270 recognised crossing points.25

Total imports into the UK in 2017 amounted to a value of £476 billion, comprising
£259 billion imports from the EU and £217 billion imports from the rest of the
world.26 New customs controls, tariffs, and non-tariff barriers might apply to trade
in both directions.

Changes to the import and export procedures would result in more bureaucracy.
Increased red tape is burdensome for economic operators and for customs authorities
alike. For instance, in case of ‘Hard Brexit’, absent any type of arrangement, one can
expect that trade under ‘third country’ status would result in customs declarations
and upfront Value Added Tax (VAT) payments. In some cases, firmsmay need export
licenses. In a report published in October 2018, HMRC foresees that the number of
customs declarations that the UK authorities need to process might rise from 55
million a year to 260 million.27 New border systems would be needed and their
deployment takes time.

UK ports could be put under accrued stress. Reports by Dover and Kent Councils
have warned of possible massive disruptions and the UK Government also foresees
disturbances in the Channel ports.28 Industries relying on ‘just-in-time’ supplies of
parts (e.g. car industry) or fresh products (e.g. food and drink industries) have voiced
similar concerns.

Both sides are preparing contingency plans in case of ‘Hard Brexit’. In the UK,
the Department for Exiting the European Union (DExEU) is responsible for coor-
dinating EU exit-related issues, including those affecting the border. Because of

24According to theNational Audit Office (NAO), “The government does not have enough time to put
in place all of the infrastructure, systems and people required for fully effective border operations
on day one. It has decided to prioritise security and flow of traffic over compliance activity in the
short term.” National Audit Office (2018) The UK border: preparedness for EU exit, p. 10.
25NationalAuditOffice (2017) TheUKborder: issues and challenges for government’smanagement
of the border in light of the UK’s planned departure from the EU, p. 8.
26In addition, total exports in 2017 amounted to £339 billion, comprising £164 billion exports to
the EU and £175 billion exports to the rest of the world. Total EU trade was worth £423 billion
and total rest of the world trade was worth £392 billion in 2017. See Office for National Statistics
(2018) Pink Book, Table 9.4.
27See, for instance O’Carrol (2017).https://www.theguardian.com/politics/2017/mar/31/uk-ports-
struggling-fivefold-rise-customs-brexit-hmrc-mps-declaration.
28Sandford (2018).

https://www.theguardian.com/politics/2017/mar/31/uk-ports-struggling-fivefold-rise-customs-brexit-hmrc-mps-declaration
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the uncertainty in the outcome of the Brexit negotiations (that has persisted since
the creation of the DExEU in July 2016), it remains unclear whether the necessary
customs system, resources, and infrastructure will be ready on time. For instance,
to fully enforce compliance regimes from day one, HMRC needs infrastructure to
track goods, whereas Border Force require space and facilities to physically exam-
ine goods. As for the additional human resources, Border Force has estimated that
it could require around 2000 staff to meet all requirements in the event of ‘Hard
Brexit’, including compliance with WTO rules and other international obligations.29

New staff requirements needs time for recruitment, security clearance, and training.
The customs system is another critical element. HMRC’s implementation of the

CustomsDeclaration Service (CDS) started before the EUReferendum in June 2016,
but following the vote and the resulting uncertainty, significant time has been lost.
Depending on the final outcome of Brexit implementation, the system might need
to be able to handle multiple times the current number of customs declarations each
year, and a significantly higher number of traders (estimated between 145,000 and
250,000) may have to make customs declarations for the first time.30

2.4 Territorial Impact

The United Kingdom consists of four constituent countries: England, Scotland,
Wales, and Northern Ireland. The UK also has fourteen British Overseas Territo-
ries, including Gibraltar, and Akrotiri and Dhekelia on the island of Cyprus.31 The
Brexit vote was not unanimous: while voters in England (including Gibraltar) and
Wales supported Brexit, Scotland andNorthern Ireland favoured to remain in the EU.
Beside the island of Great Britain, Northern Ireland (a region located in the north east
of the island of Ireland and which is part of the UK) and Gibraltar are of particular
relevance to the question of how Brexit may impact illicit trade in tobacco products
between the EU and the UK. Both regions share borders with EU Members, namely
with the Republic of Ireland (560 km and 1700 crossing points) and Spain.

As a result of a process knownas devolution, there are distinct legislatures andgov-
ernments in Scotland, Wales, and Northern Ireland (devolved governments), which
have powers over a range of policy areas which had previously been the preserve of
the UK Government. The control of competencies coming back from the EU is con-
tested between the UK and the devolved governments. The lack of rules in the largely
unwritten constitution means that there are no clear ways of resolving the resulting
conflicts. For instance, the duty system is not a devolved administration issue and

29See, for instance, Crawford (2018).
30National Audit Office (2018) The UK border: preparedness for EU exit, p. 36.
31The other twelve overseas territories are Anguilla; Bermuda; the British Antarctic Territory; the
British Indian Ocean Territory; the British Virgin Islands; the Cayman Islands; the Falkland Islands;
Gibraltar; Montserrat; Saint Helena, Ascension and Tristan da Cunha; the Turks and Caicos Islands;
the Pitcairn Islands; South Georgia and the South Sandwich Islands.
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therefore no ‘devolved administration interests’ arise. However, health is a devolved
matter and the devolved administrations each have tobacco control strategies, which
set out their commitment to working with the UK Government to tackle illicit trade
in tobacco. The present study mainly focuses on England.

2.4.1 The Irish Border

For historical reasons, the Irish border is a matter of great political, security, and
diplomatic sensitivity.32 This issue has dominated talks for months in the context
of Brexit and the word ‘backstop’ has become common parlance in the UK and
beyond. Generally used to describe a position of last resort, ‘backstop’ in the context
of Brexit means maintaining a seamless border on the island of Ireland in the event
of a ‘Hard Brexit’. To prevent the reintroduction of a physical border with physical
checks and infrastructure between Ireland and the UK, the latter had suggested that
technological solutions could provide a ‘non-visible border’. Such claims were met
with scepticism in Brussels.33 The backstop negotiated by former PM May implied
a single customs territory, effectively keeping the whole of the UK (and not only
Northern Ireland) in the EU customs union unless and until both the EU and UK
decide otherwise.

The 2019Withdrawal Agreement negotiated by PM Johnson largely reflects what
was done by his predecessor but departs from it on the crucial backstop issue. To
appease hard-line Brexiteers, a complex new mechanism was agreed.

The new approach foresees that customs controlswill happenwhen goods arrive to
Northern Ireland, rather than across the island of Ireland. In practice, as illustrated in
Art. 5 of theProtocol on Ireland/Northern Ireland to the 2019WithdrawalAgreement,
the actual checkswill be onwhat is effectively a customsborder betweenGreatBritain
and the Island of Ireland, with goods being checked at ‘points of entry’ in Northern
Ireland. In otherwords,while legally therewill be a customs border betweenNorthern
Ireland (which stays in the UK) and the Republic of Ireland (which stays in the EU),
in practice goods will not be checked on the border between them but rather at ports
and airports in Northern Ireland. Tariffs will only have to be paid on goods being
moved from Great Britain to Northern Ireland if those products are considered ‘at

32After decades of unrest, the Northern Ireland peace process led to the adoption of the Good Friday
Agreement (or Belfast Agreement), effective from 2 December 1999. Among other things, the
Agreement sets out the present devolved system of government and creates a number of institutions
between Northern Ireland and the Republic of Ireland and between the latter and the UK. Recitals
in the Protocol on Ireland/Northern Ireland of the 2019 Withdrawal Agreement states “recalling
that the United Kingdom’s withdrawal from the Union presents a significant and unique challenge
to the island of Ireland, and reaffirming that the achievements, benefits and commitments of the
peace process will remain of paramount importance to peace, stability and reconciliation there”.
33See Rice (2019), and Tidey (2019).
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risk’ of being transported into the Republic of Ireland. A joint committee made up of
UK and EU representatives will draw up a list of what goods are considered ‘at risk’.
If tariffs are paid on ‘at risk’ goods that do not end up being sent on from Northern
Ireland into the EU, the UKwould be responsible for refunding the relevant amounts.

Furthermore, pursuant to Art. 8 of the Protocol on Ireland/Northern Ireland to
the 2019 Withdrawal Agreement, EU law on value added tax will apply in Northern
Ireland, but will be limited to goods (not services). Accordingly, Northern Ireland
will be allowed to have different VAT rates than the rest of the UK, which would
not normally be allowed under EU law. This means that Northern Ireland may apply
the same VAT rates on certain goods as the Republic of Ireland, to stop any unfair
advantages on either side of the border that could be exploited by illicit activities.

Several commentators voiced their concerns for increased illicit trade following
Brexit between the Republic of Ireland—an EU Member—and Northern Ireland.34

The Irish border has a history of smuggling activities. Illicit trade seems to concen-
trate on tobacco products and fuel. HMRC considers the smuggling of counterfeit
cigarettes—manufactured in Eastern Europe and Asia—into Ireland and across the
border as a significant threat.35 Also, Irish authorities have reported a number of
illicit production facilities producing counterfeit cigarettes for the UKmarket.36 The
risk of increased illicit activities around the Irish border will depend on the final
outcome of the negotiations between the UK and the EU. While the excise tax dif-
ferential between the UK and Ireland is minimal—both countries apply excise tax
rates that are among the highest in the EU—the possible introduction of import tar-
iffs on tobacco products imported into the UK from the EU (a scenario conceivable
under the ‘Hard Brexit’ scenario) could work as additional incentive to pursue illicit
activities targeting the UK. This aspect is discussed in Sect. 4.1.1 below.

2.4.2 Gibraltar

Gibraltar has been under British control since 1713. Its status as an overseas territory
has long been a source of contention with Spain, and the latter threatened to use
its veto over Britain’s divorce deal unless some of its demands were met. Spain
used Brexit to secure measures to combat tobacco smuggling. Indeed, the region has
traditionally been the entry point for illegal tobacco products into Spain. In 2017,

34See for instance, Jones (2019). https://www.irishtimes.com/news/ireland/irish-news/smuggling-
at-the-border-why-the-uk-s-brexit-plan-is-raising-fears-1.3,824,760https://www.irishtimes.com/
news/ireland/irish-news/smuggling-at-the-border-why-the-uk-s-brexit-plan-is-raising-fears-1.
3824760.
35Police Service of Northern Ireland and An Garda Siochana (2018) Cross Border Organised Crime
Assessment 2018.
36Ibid.

https://www.irishtimes.com/news/ireland/irish-news/smuggling-at-the-border-why-the-uk-s-brexit-plan-is-raising-fears-1.3%2c824%2c760
https://www.irishtimes.com/news/ireland/irish-news/smuggling-at-the-border-why-the-uk-s-brexit-plan-is-raising-fears-1.3824760
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Spanish authorities seized more than 600,000 cartons of cigarettes.37 Figures show
that the discrepancy between consumption of licit tobacco products and legitimate
imports is substantial, with part of the difference presumably diverted toward the
illicit market.38 Significant price differences create opportunities for arbitrage that
can be exploited.

The territorial status ofGibraltarwithin theEU is peculiar.39 Gibraltar is aVATfree
jurisdiction.40 Since it is outside the customs union and Schengen Area, contrary to
the Irish border, Gibraltar already has a relatively ‘hard’ border with Spain, with the
result that checks were required on goods and people crossing to and from Spain. At
the request of Spain, the UK negotiated a specific Protocol on Gibraltar to the 2018
Withdrawal Agreement with several references to illicit trade, specifically in tobacco
products (see Sect. 2.2.1. above).41 Further, the UK and Spain signed theMemoran-
dum of Understanding on Tobacco and other Products and several other bilateral
instruments.42 The entry into force of such memoranda is subject to the ratification
of the 2019 Withdrawal Agreement in the UK and the EU.

The main goal of the Memorandum of Understanding on Tobacco and other
Products is to limit the price differences between tobacco products sold in Spain
and those sold in Gibraltar where they are much cheaper, and therefore to reduce
arbitrage opportunities. According to Paragraph 1 on ‘Price Differentials’:

The Government of Gibraltar, being concerned about […] the existence of an illicit trade in
tobacco in the area around Gibraltar […] has committed to ensure that, by 30th June 2020 the
average retail price differential of tobacco products (cigarettes, cigars, fine cut tobacco, and
other tobacco products) will be no more than 32% greater than the most recently published
Spanish prices for the equivalent tobacco products in mainland Spain and the Balearics.
[…] For cigarette products the market will be divided into four categories of product: pre-
mium cigarettes, mid-high cigarettes, mid-low cigarettes and lower-price cigarettes with a
minimum price provided for each category. For fine cut tobacco, the market will be divided
into two categories of product: premium and non-premium with a minimum price provided
for each category. The Gibraltarian competent authorities will set minimum retail prices for
each of the categories of tobacco products, which will be published quarterly in the Gibraltar
Gazette. […]

37See, for instance, de Miguel and Abellan (2018).
38Gibraltar imported 72 million packs of cigarettes in 2017 despite its meagre population of just
34,000 inhabitants, according to the Spanish Tax Agency. If all of the tobacco imported went on
internal consumption it would mean each Gibraltarian would have to smoke 5.8 packs of cigarettes
every day. See, for instance, The Olive Press (2018).
39The UK is responsible for Gibraltar’s external relations and Union law is applicable to Gibraltar
to the extent provided in the 1972 Act of Accession by virtue of Article 355(3) TFEU.
40The UK’s 1972 Act of Accession provided for certain derogations in relation to Gibraltar, includ-
ing exclusion from the Common Agricultural and Fisheries Policies, and from the customs union
(including VAT and common commercial policies).
41In general, on the Protocol and on the negotiations between Spain and the UK, see Durrant et al.
(2018).
42HM Government (2018) Brexit negotiations: Gibraltar Memoranda of Understanding.
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The Memorandum also contains provisions on information sharing, according to
which the Parties undertake to exchange detailed information, for instance regard-
ing the amount of raw or unmanufactured tobacco and tobacco products that have
been imported, sold or exported from or to Gibraltar, details of imports, specify-
ing variety, origin, exporter, destination, importer, and weight in kilogrammes (for
raw or unmanufactured tobacco). For tobacco products, information will distinguish
between the different types of tobacco products, report on the trend in retail prices for
each tobacco product type (weighted average price for the amount sold, minimum
price and maximum price).43 With regard to enforcement, the Memorandum man-
dates reciprocal cooperation, in particular for the identification of persons responsible
for smuggling activities and for the collection of debts owed to the state.44
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