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Abstract Removing obstacles to e-commerce in the Single Market and ensuring ef-
fective taxation in the context of the digital economy has been high on the political
agenda both in the European Union and beyond. Recently the VAT rules on cross-
border e-commerce have gone through a thorough modernisation with a package of
new provisions in the EU VAT legislation coming into effect as of 2019 and 2021.
Further measures with the objective of laying down solid foundations for an effec-
tive, fair, simple and fraud-resistant taxation of e-commerce transactions have been
envisaged. This article helps to navigate a complex set of new provisions and offers
reflections on whether the new rules will achieve their objective.

Keywords European VAT · Value added tax · E-commerce · Cross-border supplies ·
Digital economy · Platforms

1 Introduction

The taxation of electronic commerce (e-commerce)1 has been attracting the attention
of policymakers, tax administrations and academics for at least the last thirty years.

1As an element of a broader concept of a “digital economy”. For the definition of this, its charac-
teristics, importance for the economy and the challenges involved for taxation, see for instance Euro-
pean Commission, Report of the Commission Expert Group on Taxation of the Digital Economy from
28.5.2014 available at https://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/
taxation/gen_info/good_governance_matters/digital/report_digital_economy.pdf [5].
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The emergence and rapid development of e-commerce has created the challenges of
creating a sound legal environment for online transactions and their effective VAT
treatment. The internet has made it possible to purchase goods and services without
the typical geographical and time constraints characteristic of traditional stationary
trade and left the existing rules of the VAT Directive2 insufficient to assess when, how
much and where VAT should be collected and how to ensure that it is effectively col-
lected. The role of VAT in ensuring appropriate tax revenue accrual from e-commerce
businesses, and the need to adjust the rules on VAT to the challenges of e-commerce
in order to create a level playing field for economic operators have been recognised
and discussed in the context of the EU and the OECD since the 1990s.3 The rapid
and continuing development in the digitalisation of the global economy has put the
taxation of e-commerce in the spotlight again in recent years.4 The existing problems
of ensuring fair taxation of cross-border e-commerce, lowering compliance costs for
businesses and protecting national tax revenues have become even more vexing.

Removing obstacles to e-commerce in the Single Market was one of the four pil-
lars of the Action Plan on VAT presented by the European Commission on 7 April
2016.5 As a means of realisation of that goal, and as a part of the Digital Single Mar-
ket Strategy, on 5 December 2017 the so-called “e-commerce VAT package”6 was
adopted with new rules taking effect in part as of from 1 January 2019 and partly
from 1 January 2021. On 11 December 2018, the Commission proposed further clar-
ifying and implementing provisions7 to be included both in the VAT Directive and

2Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax [2006]
OJ L 347/1.
3Raponi, O’ Sullivan [19], p. 12. The discussions in the framework of OECD resulted in adoption of a
set of recommendations incorporated in the so-called 1998 “Ottawa Taxation Framework Conditions”,
available at https://www.oecd.org/ctp/consumption/1923256.pdf [16].
4The tax challenges of the digital economy have been a crucial part of the OECD/G20 Base Erosion and
Profit Shifting Project, addressed in 2015 BEPS Action 1 Report (OECD, Addressing the Tax Challenges
of the Digital Economy, Action 1—2015 Final Report, available at http://www.oecd.org/tax/addressing-
the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-9789264241046-en.htm [17]).
5European Commission, Communication from the Commission to the European Parliament, the Council
and the European Economic and Social Committee on an action plan on VAT. Towards a single EU VAT
area—Time to decide, COM(2016) 148.
6The e-commerce VAT package as such consist of Council Directive (EU) 2017/2455 of 5 December
2017 amending Directive 2006/112/EC and Directive 2009/132/EC as regards certain value added tax
obligations for supplies of services and distance sales of goods [2017] OJ L 348/7, Council Implementing
Regulation (EU) 2017/2459 of 5 December 2017 amending Implementing Regulation (EU) No. 282/2011
laying down implementing measures for Directive 2006/112/EC on the common system of value added tax,
[2017] OJ L348/32 and Council Regulation (EU) 2017/2454 of 5 December 2017 amending Regulation
(EU) No. 904/2010 on administrative cooperation and combating fraud in the field of value added tax.
7European Commission, Proposal for a Council Directive amending Council Directive 2006/112/EC of
28 November 2006 as regards provisions relating to distance sales of goods and certain domestic sup-
plies of goods, from 11 December 2018, COM(2018) 819 final and Proposal for a Council Implementing
Regulation amending Implementing Regulation (EU) No. 282/2011 as regards supplies of goods or ser-
vices facilitated by electronic interfaces and the special schemes for taxable persons supplying services
to non-taxable persons, making distance sales of goods and certain domestic supplies of goods, from 11
December 2018, COM(2018) 821 final.

https://www.oecd.org/ctp/consumption/1923256.pdf
http://www.oecd.org/tax/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-9789264241046-en.htm
http://www.oecd.org/tax/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-9789264241046-en.htm
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in the VAT Implementing Regulation.8 The purpose of the new rules, as announced
by the Commission, has been to level the playing field between traditional commerce
and e-commerce, eliminate the distortions that currently exist in favour of non-EU
businesses, reduce compliance costs and the complexity of VAT obligations for busi-
ness, and minimise the risk of VAT fraud and non-compliance leading to VAT revenue
losses.9

The purpose of this paper is to outline the major changes and the new rules intro-
duced by the E-Commerce Directive 2017/2455 and Council Implementing Regula-
tion 2017/245910 and further, the follow up measures, which have been proposed by
the Commission. These new rules and measures will be further commented on both
in terms of the conceptual and interpretative challenges that they bring about, as well
as their practical consequences. The goal is to answer the question of whether the
intended purpose of the new rules as to simplification, fraud resistance and a more
level playing field has been achieved and what the remaining issues are which should
be addressed.11

2 Background and rationale

The modernisation and adjustment of the rules of the VAT Directive to e-commerce
have been a gradual process in the EU, with the first specific rules for radio and televi-
sion broadcasting services and certain electronically-supplied services being adopted
as early as in 2002 and taking effect in 2003.12 With the introduction of the taxation
of such services in the Member State of consumption, where provided by a supplier
located outside the EU,13 EU legislation took the first step in the process of aligning
the treatment of e-services with the OECD 1998 Ottawa Framework.

8Council Implementing Regulation (EU) No. 282/2011 of 15 March 2011 laying down implementing
measures for Directive 2006/112/EC on the common system of value added tax, [2011] OJ L 77/1.
9See European Commission, Proposal for a Council Directive amending Directive 2006/112/EC and Di-
rective 2009/132/EC as regards certain value added tax obligations for supplies of services and distance
sales of goods COM(2016) 757 final COM (2016) 757 final, p. 2 VAT losses in the EU were estimated by
the Commission as amounting to 5 billion annually (Ibid.).
10The changes to the provisions on administrative administration introduced by Council Regulation (EU)
2017/2454 and regarding the exchange and storage of information by Member States and related to the ex-
tension of MOSS are not further discussed in this article. For a comprehensive presentation of the amend-
ments see Terra [21].
11It should be added that besides the e-commerce VAT package, other related amendments to the VAT
Directive include those introduced by Council Directive (EU) 2018/1713 of 6 November 2018 amending
Directive 2006/112/EC as regards rates of value added tax applied to books, newspapers and periodicals,
[2018] OJ L 286/20 enabling Member States to apply reduced rates to electronically supplied publications.
12Council Directive 2002/38/EC of 7 May 2002 amending and amending temporarily Directive
77/388/EEC as regards value added tax arrangements applicable to radio and television broadcasting ser-
vices and certain electronically supplied services, [2002] OJ L 128, p. 41–44. For a more detailed historical
background, see Herbain [9].
13With a special scheme allowing non-established taxable persons to register and account for VAT in a
single Member State for their supplies in all Member States.
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The next step came with the 2008 VAT Package amendments14 which addressed
intra-EU distortions of competition between providers of e-services established in
different Member States, by changing the place of supply rules for B2C telecom-
munication, broadcasting and electronically supplied services (TBE services). Since
1 January 2015, such services have been taxed at the place where the consumer is
located, thus at their destination, rather than at their origin, departing from the gen-
eral B2C rule for the supply of services laid down in Article 45 of the VAT Directive.
These new rules were also accompanied by the introduction of a Mini One Stop
Shop (MOSS) for the suppliers, to register, declare and pay VAT via a web portal
in a single Member State. Additional guidance and support regarding, inter alia, the
identification and location of the customer has been provided in the provisions of
the VAT Implementing Regulation and (non-binding) explanatory notes issued by the
Commission.15

Even before the provisions on the B2C TBE services entered into force, in its
2014 report,16 the Commission Expert Group on Taxation of the Digital Economy
acknowledged that further steps would need to be taken. Priority goals recognised
in the report included broadening One-Stop-Shop, which should be available for all
B2C supplies of goods and services as a means of lowering administrative costs and
the compliance burden for small and medium size enterprises. Furthermore, the report
stressed the need to address distortions of competition and the lack of neutrality in the
treatment of the supply of goods of small value, the importation of which is exempt
from VAT. The so called “small consignment exemption” applies to imported goods,
the value of which does not exceed the threshold of EUR 10 to 22 as determined
by individual Member States. The ground for the next round of changes has been
prepared.

In the meantime, e-commerce in Europe has been maturing and further expanding,
with a significant growth in cross-border e-commerce.17 The 2017 e-commerce VAT
package was indeed the planned next step which besides the earlier recognised priori-
ties, addressed also other issues, such as the complexity of VAT obligations also those
stemming from the provisions regarding TBE services in force since 2015. According
to the Commission, there are three main reasons to act. The first one is the high com-

14The core of which constitutes Council Directive 2008/8/EC of 12 February 2008, amending Directive
2006/112/EC as regards the place of supply of services [2008] OJ L 44/11. See also Council Implement-
ing Regulation (EU) No. 1042/2013 of 7 October 2013 Amending Implementing Regulation (EU) No.
282/2011 as Regards the Place of Supply of Services [2013] OJ L 284/1.
15Explanatory notes on the EU VAT changes to the place of supply of telecommunications, broadcasting
and electronic services that entered into force in 2015, published 3.04.2014, available at https://ec.europa.
eu/taxation_customs/sites/taxation/files/resources/documents/taxation/vat/how_vat_works/telecom/
explanatory_notes_2015_en.pdf.
16European Commission, Report of the Commission Expert Group on Taxation of the Digital Economy
from 28.5.2014 [5].
17In accordance with the statistics presented by the European Commission, Online sales in the EU
are worth EUR 550 billion a year, EUR 96 billion of which comes from cross-border online sales.
See European Commission, VAT for online businesses factsheet, available at: https://ec.europa.eu/
taxation_customs/sites/taxation/files/vat-e-commerce-factsheet.pdf [6]. See also Ecommerce Europe, Eu-
ropean Ecommerce Report 2018 available at https://www.ecommerce-europe.eu/research/ecommerce-
europe-reports/ [3].

https://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/vat/how_vat_works/telecom/explanatory_notes_2015_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/vat/how_vat_works/telecom/explanatory_notes_2015_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/vat/how_vat_works/telecom/explanatory_notes_2015_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/vat-e-commerce-factsheet.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/vat-e-commerce-factsheet.pdf
https://www.ecommerce-europe.eu/research/ecommerce-europe-reports/
https://www.ecommerce-europe.eu/research/ecommerce-europe-reports/
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pliance costs for businesses18 which follow from the complexity of VAT obligations.
Secondly, the lack of neutrality leads to distortions of competition between EU and
no-EU businesses as a consequence, on the one hand, of more favourable rules for
no-EU businesses and, on the other, their non-compliance. Finally, Member States
have been losing valuable tax revenues19 as a result of the complexity of the existing
system and the small consignment exemption.20

3 The new rules in a nutshell

3.1 Three categories of transactions impacted

The measures and amendments introduced by the 2017 e-commerce VAT package can
be divided into three main categories, based on the type of transactions these changes
relate to. First of all, the provisions relating to B2C TBE services have been modified.
The second group of amendments concerns intra-Community distance sales of goods
while the third category consist of new rules for B2C importation, which as of from
2021 will coincide with a new concept of “distance sales of goods imported from third
territories or third countries” as regards some of the transactions. The main changes
within those categories will be outlined below in Sects. 3.2–3.4. The new rules on
electronic interfaces facilitating distance sales, which concern both intra-Community
distance sales of goods, and distance sales of goods imported from third territories or
third countries, will be discussed separately in Sect. 4.

3.2 B2C Telecommunication, broadcasting and electronically supplied services:
simplifications for businesses

The first category of new rules, which have been in force from 1 January 2019, ad-
dress the compliance burden for businesses supplying e-services to customers in the
EU, which has increased in complexity since 1 January 2015, despite the availability
of MOSS. The difficulties lie, inter alia, in the necessity for businesses supplying
to non-taxable customers to establish where the customer is located,21 which has
proved to be especially burdensome for micro- and small businesses. What is more,
these businesses, while possibly falling under the domestic exemption threshold, may
be required to charge VAT and to comply with related obligations as determined by
laws of the Member State of the customer’s location.22

18Estimated as EUR 8 000 annually for each Member State which a business supplies to.
19The Commission estimated the losses at EUR 5 billion annually, out of which 1 billion is due to the
exemption and 4 billion is a consequence of non-compliance and abuse.
20COM(2016) 757 final, p. 2.
21The other difficulty is the necessity to identify the customer’s taxable or non-taxable status of, which in
case of e-services is even more complex than in the case of other services. Customer identification was not
addressed in the 2017 e-commerce VAT package. See Lamensch [12], p. 39 and Lamensch, Adoption of
the E-Commerce VAT Package . . . [10].
22European Commission, Commission Staff Working Document, Impact Assessment Accompanying the
document Proposals for a Council Directive, a Council Implementing Regulation and a Council Regula-
tion on Modernising VAT for cross-border B2C e-Commerce, SWD(2016) 379 final, Brussels, 1.12.2016,
Sect. 2.3.3.



206 M. Papis-Almansa

As a measure alleviating the problem, the new rules introduce a threshold of EUR
10 00023 of the total value, exclusive of VAT, of cross-border B2C TBE services, be-
low which the special rule as to the place of supply, of Article 58 of the VAT Directive
is not applicable.24 Where the value of such services supplied by a business does not
exceed the threshold in the current calendar year and in the course of the preceding
calendar year,25 the place of supply of such services is determined based on the gen-
eral rule laid down in Article 45 of the VAT Directive, pursuant to which the place
of supply of services to a non-taxable person shall be the place where the supplier
has established his business.26 The simplification is not compulsory for businesses,
who can opt for taxation in the Member State of location of the customer.27 Impor-
tantly, the simplification is not available for non-EU businesses, and business that are
established in more than one Member State.28

Easing compliance burden for businesses is one of the core objectives of the new
rules. The measure chosen does compromise the OECD-endorsed principle of taxa-
tion in the country of consumption, recognised in the EU as a principle that ideally
would apply to all supplies of services.29 Compliance with that principle together
with removal of distortions and revenue loss, was one of the objectives pursued by
the rules on the place of supply for B2C TBE services which have been in force
since 2015. Nevertheless, taxation at destination of B2C supplies has been made con-
ditional upon the absence of any disproportionate administrative burden for busi-
nesses.30 Taking a step back and returning to taxation at origin as of a share of those
services indicates that the changes introduced in 2015 were too ambitious and oner-
ous for micro-businesses, with MOSS being an insufficient tool to alleviate the ad-
ministrative burden. Introduction of a threshold is indeed a major compensation for
business, which can account for and declare VAT in their home Member State, in
accordance with the national rules.

Since the threshold is determined based on the value of turnover of a particular
type of services (cross-border B2C TBE services),31 not only micro-and small busi-
nesses, but also businesses, whose domestic turnover or turnover from other cross-

23Or the equivalent in national currency.
24Article 58(2)(c) of the VAT Directive.
25Ibid.
26The Commission has estimated that as a result of the amendment approximately 6 500 businesses declar-
ing VAT through MOSS until 1 January 2019, will not need to use the special scheme any more.
27Article 58(4) of the VAT Directive.
28Article 58(2)(a) of the VAT Directive.
29See Council Directive 2008/8/EC of 12 February 2008 amending Directive 2006/112/EC as regards
the place of supply of services, para. 3 of Preamble. See also European Commission, Commission Staff
Working Document, Impact Assessment, Accompanying the document Proposals for a Council Directive,
a Council Implementing Regulation and a Council Regulation on Modernising VAT for cross-border B2C
e-Commerce, SWD(2016) 379 final, p. 9.
30See Council Directive 2008/8/EC of 12 February 2008 amending Directive 2006/112/EC as regards the
place of supply of services, para. 6 of Preamble.
31As of from 1 January 2021, the same threshold will apply to businesses making distance sales of goods
and supplies of TBE services and the value of services from both the categories will be taken into account
for the purposes of the threshold. See the new Article 59c of the VAT Directive, discussed further in
Sect. 3.3.
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border transactions is above EUR 10 000, may avail themselves of that provision.
Thus, the proportionality of the new rule should be questioned, as it seems to go fur-
ther than necessary to achieve the purpose of lowering compliance cost for micro-
businesses.

The new Article 58(2) of the VAT Directive introduces different treatment between
businesses established in one Member State on one hand, and those either not estab-
lished in the EU at all, or established in two or more Member States on the other. In
other words, the new rule discriminates between EU and non-EU businesses32 and
could potentially infringe freedom of establishment of EU businesses, which do not
benefit from the threshold if they are established in more than one Member State.

The second simplification for businesses supplying TBE services to final con-
sumers is a decrease in the number of pieces of evidence that a supplier has to collect
to apply one of the presumptions regarding the location of the customer for the pur-
poses of establishing the place of supply. In principle, in the circumstances laid down
in Article 24b(d) of the VAT Implementing Regulation,33 the location of a customer
is presumed to be a place identified as such by the supplier based on two items of
non-contradictory evidence as listed in Article 24f of the VAT Implementing Reg-
ulation.34 From 1 January 2019, Article 24b of the VAT Implementing Regulation
envisages an exception allowing businesses to rely on one item of evidence where the
total value of the supplies of the B2C TBE services, exclusive of VAT does not ex-
ceed EUR 100 000,35 in the current and the preceding calendar year.36 Furthermore,
the condition for the application of that exception is that the services are supplied
from a business establishment or a fixed establishment located in a Member State.
The simplification is therefore not available for non- EU businesses, discriminating
against the latter in a similar vein to the EUR 10 000 threshold, commented on above.

Finally, the other changes in effect from 1 January 2019, addressing administrative
burdens and facilitating the use of MOSS include an amendment to Article 219a and
Article 358a of the VAT Directive. In accordance with the new wording of Article
219a(2)(b),37 the invoicing rules of the Member State of identification, instead of
the invoicing rules of the Member States to which supplies are made, are applicable
where MOSS is used. Article 358a(1), in its new wording, extends the possibility
of the use of MOSS by businesses not established in the European Union (the non-
Union scheme) who are required to be identified for VAT purposes in the European

32Lamensch, Adoption of the E-Commerce VAT Package . . . [10], p. 189.
33Thus in circumstances other than those covered by Article 24a and Article 24b(a), (b) and (c) of the VAT
Implementing Regulation.
34The list includes items such as: the billing address of the customer, the IP address of the device used
by the customer or any method of geolocation, bank details, the Mobile Country Code of the International
Mobile Subscriber Identity stored on the consumer`s SIM card, the location of the customer’s fixed landline
or other commercially relevant information.
35Or the equivalent in national currency.
36The provision further specifies that the evidence shall be provided by a person involved in the supply of
the services other than the supplier or the customer, as listed in points (a) to (e) of Article 24f of the VAT
Implementing Regulation.
37See Article 1(2) of Council Directive (EU) 2017/2455.
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Union.38 Until 1 January 2019, neither the non-Union scheme, nor the Union scheme
were available for such businesses.39

3.3 Intra-community distance sale of goods and extension of MOSS

In 2021 further changes introduced by the e-commerce VAT package will become
effective. The focus of this section is on changes regarding supplies, which are cur-
rently referred to as “distance sales” and related changes to Mini One Stop Shop
(MOSS), which, as of from 2021, due to its significant extension, will become a One
Stop Shop (OSS).40

The VAT Directive, in its currently binding wording, does not include a definition
of “distance sale of goods” as such. It is not a separate category of taxable transac-
tions.41 The term is used in the context of the place of supply rules. Article 33 of
the VAT Directive, provides an exception to the general rule for the place of supply
of goods with transport laid down in Article 32. According to the general rule, the
place of supply of goods with transport is the place where the goods are located at
the time when dispatch or transport of the goods to the customer begins. However,
in case of distance sales, where the conditions of Article 33 are fulfilled, the place
is deemed to be the place where the goods are located at the time when dispatch or
transport of the goods to the customer ends. Article 33 is generally speaking applica-
ble to B2C transactions, or more precisely—apart from transactions carried out with
non-taxable persons—with taxable persons or a non-taxable legal persons, whose
intra-Community acquisitions of goods are not subject to VAT pursuant to Article
3(1) of the VAT Directive. The goods supplied cannot consist of new means of trans-
port, or of goods supplied after assembly or installation. Furthermore, in order for a
transaction to fall within the scope of Article 33 of the VAT Directive, goods have
to be dispatched or transported by or on behalf of the supplier from a Member State
other than that in which dispatch or transport of the goods ends.

Whether or not the place of supply rule laid down in Article 33 is applicable further
depends on the total value, exclusive of VAT of distance sales to a given Member State
exceeding a threshold set in that Member State in accordance with Article 34 of the
VAT Directive.42 That threshold, in principle, is EUR 100 00043 but Member States
may limit the threshold to EUR 35 000 where they fear that the higher threshold
might cause serious distortion of competition. Where the threshold is not exceeded,
taxable persons may nevertheless opt for taxation in accordance with Article 33.44

38For instance due to carrying out occasional transactions subject to VAT in a Member State.
39See the old definition of “taxable person not established within the Community” in Article 358 a(1) and
the definition of a “taxable person not established in the Member State of consumption” in Article 369a.
40Yet, considering the number of special schemes and types of OSS which will become available from
2021 one may wonder whether the term “One Stop Shop” is still appropriate.
41Title IV of the VAT Directive distinguishes between supplies of goods, intra-Community acquisitions of
goods, supply of services and importation of goods.
42Only goods which are products subject to excise duty are taxed at destination irrespective of the thresh-
old, See Article 34(1)(a).
43Or the equivalent in national currency.
44Article 33(4).
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The differences in the thresholds set across the EU, and the administrative burden
related to registration and payment of VAT by suppliers in all the Member States
to which a supplier is transporting or dispatching goods (since MOSS is currently
not available for such supplies) has been a barrier to the growth of e-commerce.
Furthermore, difficulty in monitoring the thresholds has led to a significant level of
non-compliance by businesses.

The new rules on distance sale of goods, consist of, first of all, definitions of this
type of transaction, introduced in Article 14(4) of the VAT Directive, in title IV under
the rubric “Taxable transaction”.45 The place of insertion of the definitions suggests
that distance sales do in fact constitute a sub-category of supplies of goods, a special
type of a taxable transaction.

The inserted definition distinguishes between “intra-Community distance sales of
goods”46 and the “distance sales of goods imported from third territories and third
countries”.47 The latter category, under the current rules does not qualify as a dis-
tance sale and is treated instead as the importation of goods.48 As has already been
mentioned, for a transaction to fall under Article 33 of the VAT Directive, the trans-
port has to begin in one of the Member States. The distance sale of goods imported
from third territories or third countries will be further discussed in more detail in
Sect. 3.4. The definition of the intra-Community distance sales of goods incorporates
the conditions which are currently set in Article 33 of the VAT Directive. Addition-
ally, the new definition clarifies that a supply falls within the scope of that category
“where the supplier intervenes indirectly in the transport or dispatch of the goods.”
Indeed the current wording of Article 33 has caused interpretative difficulties, as it
has not been straightforward when goods should be considered as “dispatched or
transported by or on behalf of the supplier”. The new definition codifies what was
earlier agreed “almost unanimously” by the VAT Committee during the 104th meet-
ing.49 The guidelines further specify in which circumstances the supplier should be
considered as having indirectly intervened in the transport or dispatch of the goods.50

The Commission has also proposed codifying this latter clarification in the provisions
of the VAT Implementing Regulation.51

Furthermore, the e-commerce VAT package has addressed current shortcomings
by removing the existing thresholds applicable to distance sales of goods. Instead,
as of from 2021, the EUR 10 000 threshold, which between 1 January 2019 and 31

45See Article 2(1) of the Council Directive (EU) 2017/2455.
46Article 14(4)(1).
47Article 14(4)(2).
48Importation which can be followed by a distance sale of goods, where the transport of the goods ends in
a Member State, other than that in which the goods are imported. See the current Article 33(2).
49VAT Committee, Guidelines resulting from the 104th meeting of 4–5 June 2015, document C-
taxud.c.1(2015)4820441-876 [22].
50Ibid. See point 2 of the guidelines.
51European Commission, Proposal for a Council Implementing Regulation, amending Implementing Reg-
ulation (EU) No. 282/2011 as regards supplies of goods or services facilitated by electronic interfaces and
the special schemes for taxable persons supplying services to non-taxable persons, making distance sales
of goods and certain domestic supplies of goods from 11 December 2018, COM(2018) 821 final, Article
1(1)(b), proposing to add a new Article 5a to the VAT Implementing Regulation.
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December 2020 is relevant for the determination of the place of supply of B2C TBE
services, will be extended to distance sales of goods.52 In other words, and in accor-
dance with Article 59c, where the total value, exclusive of VAT of both the cross-
border B2C TBE services and distance sales of goods53 by a taxable person does
not exceed in the current and did not exceed in the preceding calendar year EUR
10 000,54 these transactions will be taxed at origin, instead of at destination.55

Another facilitation available from 1 January 2021 and addressing current admin-
istrative burdens, is the extension of MOSS to the distance sale of goods56 and also to
services other than TBE B2C services, where such transactions are taxed at destina-
tion. When it comes to the intra-Community distance sales of goods, only suppliers
established within the European Union will be able to use the special scheme.57 An-
other simplification for EU suppliers using the extended scheme for intra-Community
distance sale of goods is that no invoice will have to be issued for such supplies.58

The non-Union scheme will be extended to the supply of services to non-taxable per-
sons.59 An additional special scheme for distance sales of goods imported from third
territories or third countries, which is further discussed in Sect. 3.4, will be also avail-
able.60 The latter however, will not be applicable to transactions, where the transport
of goods begins in one of the Member States.61

The introduction of definitions including the clarification of the scope of the con-
cept of distance sales of goods, as well as making OSS available to suppliers of goods
and services will ease compliance and reduce the costs thereof for businesses. On the

52Chapter 3a “Threshold for taxable persons making supplies of goods covered by point (a) of Article 33
and supplies of services covered by Article 58” will be inserted in Title V of the VAT Directive. See Article
2(7) of the Council Directive (EU) 2017/2455.
53Note that this can result for certain businesses supplying cross border both TBE services and goods, and
falling under the threshold during period between 1 January 2019 and 31 December 2020, in exceeding
that threshold as from 1 January 2021, even where the value of the TBE services which they supply is
below EUR 10 000.
54Or the equivalent in national currency.
55For TBE services, the place of supply will be determined based on Article 45 of the VAT Directive,
where the supplier has established his business, while the place of supply of goods will be established on
the basis of Article 32 of the VAT Directive, at the place where the goods are located at the time when
dispatch or transport of the goods to the customer begins.
56The Commission has proposed to further amend the Union scheme by making it available also for
domestic supplies of goods by platforms facilitating supplies of goods to which the new Article 14a is
applicable. See COM(2018) 819 final, Article 1(6)–(11). See further Sect. 4.
57Compare Title XII, Chap. 6, new Sect. 2 “Special scheme for services supplied by taxable persons not
established within the Community” with the new Sect. 3 “Special scheme for intra-Community distance
sales of goods and for services supplied by taxable persons established within the Community but not in
the Member State of Consumption”.
58See the new wording of Article 220(2) of the VAT Directive, applicable from 1.1.2021.
59See the new wording of Article 359 introduced by Article 2(16) of the Council Directive (EU)
2017/2455.
60See the new Sect. 4 “Special scheme for distance sales of goods imported from third territories or third
countries” in Title XII, Chap. 6 of the VAT Directive, introduced by Article 2(30) of the Council Directive
(EU) 2017/2455.
61See definition in the new Article 14(4)(2) and Sect. 3.4 below.
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other hand, non-EU businesses involved in intra-Community distance sales will not
fully benefit from the simplification.

The positive practical consequences for businesses do not go hand-in-hand with
conceptual and systematic simplification of the provisions of the VAT Directive,
which as of from 2021 will include a new type of transaction overlapping with the
concept of the importation of goods62 and will encompass several OSS schemes, dif-
fering in scope as to the taxable persons and types of transactions they apply to.

Furthermore, the simplification for businesses through the chosen measures in its
current form seems to be inevitably linked with an increase in the administrative bur-
den for the Member States.63 The smooth functioning of extended OSS will require
effective and actual controls carried by national tax authorities and administrative
cooperation between Member States.64

For a fuller picture of how VAT should be levied in intra-Community distance sales
of goods as from 1 January 2021, it is also important to take into consideration the
new rules on the VAT liability of online platforms that is taxable persons, facilitating
through the use of an electronic interface of such supplies. These rules are discussed
in Sect. 4.

3.4 Importation of goods and “distance sale of goods imported from third
territories or third countries”

One of the core issues which the e-commerce VAT package aimed at addressing, has
been distortion of competition caused by the VAT exemption for the importation of
small consignments from suppliers in third countries.65 In accordance with Article
143(b) and (c) of the VAT Directive, the scope of which is further determined by Di-
rective 2009/132/EC,66 final importation of goods of negligible value not exceeding
a total value of EUR 10 to EUR 2267 shall be exempt. Such an exemption is justified
when the administrative costs of the collection of tax on such goods surpass the VAT
due. However, in the context of the rapidly expanding volume of this type of transac-
tions in e-commerce economy,68 the distortions caused by the exemption are far from
negligible. The exemption as such has been creating unequal treatment between, on
the one hand, offshore suppliers of low value goods, and suppliers operating within
EU borders. Furthermore the exemption has been used by fraudsters who have been

62See further Sect. 3.4.
63See also Lejeune, Herbain [15].
64See also Lamensch [13] and European Court of Auditors, Special Report no 12/2109, E-commerce:
many of the challenges of collecting VAT and customs duties remain to be resolved, available at
http://publications.europa.eu/webpub/eca/special-reports/e-commerce-12-2019/en/#chapter0 [8].
65E-commerce VAT package Impact Assessment, p. 15.
66Council Directive 2009/132/EC of 19 October 2009 determining the scope of Article 143(b) and (c)
of Directive 2006/112/EC as regards exemption from value added tax on the final importation of certain
goods. [2009] OJ L 292/5.
67Amount to be decided by each Member State.
68According to the Commission’s estimates from 2015, approximately 150 million parcels below EUR 22
are imported annually into the European Union and that number is growing by minimum 15% per year,
making the effective control by customs and tax authorities virtually impossible.

http://publications.europa.eu/webpub/eca/special-reports/e-commerce-12-2019/en/#chapter0
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undervaluing or declaring goods imported as gifts in order to attract the exemption,
thus causing significant loss of revenue by the Member States.69 As of from 2021,
the small value consignment exemption will be abolished which means that VAT will
be due on all importations of goods, irrespective of their value.

To compensate for the increase in volume of inbound transactions on which VAT
will be due, and to simplify the collection of VAT on a significant share of imported
goods, for those goods which are below the customs exemption threshold, a special
regime for payment of VAT has been introduced, which envisages, first of all, the
creation of a new category of taxable transactions, namely distance sales of goods
imported from third territories or third countries, and secondly the introduction of a
new special scheme (an import scheme) for a share of transactions falling within that
category in Sect. 4 of Chap. 6 of Title XII of the VAT Directive.70

The definition of distance sales of goods imported from third territories or third
countries, includes the same elements as the definition of intra-Community distance
sales of goods, with the difference being, that in case of the former, the goods must be
dispatched or transported from outside the territory of the European Union.71 The fact
that a transaction falls in that category does not disqualify it as importation of goods
within the meaning of Article 30 of the VAT Directive. In other words, one transaction
can constitute both the importation of goods and the distance sale of goods imported
from third territories and third countries. VAT shall nevertheless be collected on that
transaction only once, either on the importation of the goods or on distance sales.
The fate of the transaction and the way in which VAT will be collected depends on
whether the special import scheme is applicable (in which case the transaction will be
taxed as a distance sale of imported goods, and the importation will be exempt) or not
(in which case the transaction will be taxed as the importation of goods, and the place
of supply of distance sale of goods will be outside the territorial scope of application
of the VAT Directive). The new rules governing the distance sales of goods imported
from third territories or third countries are presented in more detail further below.

The place of supply of distance sales of imported goods is to be determined in
accordance with the new Article 33(b) and (c). Where the goods are imported into
a Member State other than that in which dispatch or transport of the goods to the
customer ends, the place of supply will be deemed to be the place where the goods
are located at the time when the dispatch or transport of the goods to the customer
ends.72 Where the goods’ final destination is the Member State of importation, the
place of supply of distance sales of goods will be deemed to be that Member State
provided that the VAT on those goods is to be declared under the newly-introduced

69According to the Commission, EUR 1 billion of tax revenue loss is suffered due to the small consignment
importation exemption and EUR 4 billion due to abuses.
70That new special scheme is introduced by Article 2(30) of the Council Directive (EU) 2017/2455.
71See the new Article 14(4)(2) of the VAT Directive, introduced by Article 2(1) of the Council Directive
(EU) 2017/2455.
72The new Article 33(b) introduced by Article 2(3) of the Council Directive (EU) 2017/2455 corresponds
in essence with the current Article 33(2) of the VAT Directive, which deems the imported goods, whose
transport ends in another Member State that the Member State of importation, to be dispatched or trans-
ported from the Member State of importation.
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import scheme.73 On the contrary, where VAT is not to be declared through that
special scheme, the place of supply of distance sales of goods shall be established
based on Article 32 of the VAT Directive, and thus be in the state or territory where
the transport begins, falling outside the territorial scope of application of the VAT
Directive.

To avoid double taxation of distance sales of imported goods which coincide with
the importation of goods, an exemption on the importation of goods declared under
the special scheme has been introduced.74 The exemption is conditional upon pro-
vision of the individual VAT identification number for the application of the special
scheme of the supplier or the intermediary acting on his behalf to the competent cus-
toms office in the Member State of importation.

As has already been mentioned, whether or not the special scheme is applicable
will be of decisive importance for the actual VAT treatment of the imported goods.
The special scheme is available for distance sales of goods imported from third terri-
tories or third countries, where such goods are not subject to excise duties, and are in
consignments of an intrinsic value not exceeding EUR 150 (the customs exemption
threshold).75 Furthermore, to be used by a person not established in the European
Union, that person has either to be represented by an intermediary established in the
European Union, or to be carrying out distance sales of goods from a third country
with which the Union has concluded an agreement on mutual assistance and to be
established in that country.76 Where the scheme is used, the supplier or the interme-
diary must register for the purposes of that scheme in a Member State, charge VAT
to the customer at the time when the payment is accepted77 and pay and declare VAT
monthly through the so called “import OSS” or “IOSS”.78

Making use of the special scheme is optional for the eligible taxable persons.
Where a supplier chooses not to use the OSS, the transaction will be taxed in the
European Union as the importation of goods, either based on rules applicable to im-
portation of goods currently in force, or based on the newly introduced “special ar-
rangements for declaration and payment of import VAT”.79 Where the latter option is
used, the person presenting the goods to customs (postal operators and couriers) on
behalf of the person to whom the goods are destined (the customer)80 is required to

73The new Article 33(c) introduced by Article 2(3) of the Council Directive (EU) 2017/2455.
74Article 143(1)(ca) of the VAT Directive introduced by Article 2(9) of the Council Directive (EU)
2017/2455.
75Article 369l of the VAT Directive.
76Article 369m of the VAT Directive.
77Article 369n of the VAT Directive. See also the proposed new Article 61b of the VAT Implementing Reg-
ulation further clarifying the concept of “the time when the payment is accepted”: European Commission,
Proposal for a Council Implementing Regulation amending Implementing Regulation (EU) No. 282/2011
as regards supplies of goods or services facilitated by electronic interfaces and the special schemes for
taxable persons supplying services to non-taxable persons, making distance sales of goods and certain
domestic supplies of goods from 11 December 2018, COM(2018) 821 final, Article 1(5).
78Article 369s of the VAT Directive. A taxable person registered for the special scheme must submit an
electronic report each month, irrespective of whether the transactions falling in the scope of that scheme
have been carried out.
79See Article 369y and the following of the VAT Directive.
80As regards who is liable for the payment of the tax, see Article 369z(1)(a) of the VAT Directive.
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collect from the customer, report electronically in a monthly declaration81 and remit
the tax due.82 The new provisions also envisage a record-keeping obligation for per-
sons making use of this special arrangement.83 From the perspective of the customer
the disadvantage of using the special arrangement is that Member States may provide
that only the standard VAT rate is applicable when that arrangement is used, even
when the imported goods would have otherwise qualified for a reduced rate.84

The purchase of goods by end-customers in European Union from suppliers estab-
lished outside the European Union has been one of the most problematic issues for
the effective collection of VAT.85 The problem however goes far beyond the existence
of the low value consignment exemption and should be rather associated with lack
of compliance and fraud by taxable persons remaining beyond the enforcement juris-
diction of Member States’ tax authorities. That problem is not likely to be fixed by
the mere removal of the exemption, and the provision of OSS and a special arrange-
ment for payment of VAT on such transactions—the key being rather an effective
monitoring mechanism and stringent controls.86

Furthermore, one of the reasons for non-compliance has been claimed to follow
from the complexity of the existing rules on the importation of goods.87 It should
be noted that the new rules, which are applicable from 2021, instead of clarifying
the existing rules on importation, add to the complexity by providing several ways
in which VAT can be collected on importation by different actors, depending on the
intrinsic value of the goods but also on the choice of the supplier, and—as seems
to follow from the provisions on the “special arrangement”—on the choice by the
persons presenting the goods to customs on behalf of the end-customer.88

The new provisions introduce new possibilities for avoidance and fraud, for in-
stance making use of the exemption on importation without the actual payment of
VAT through the OSS.89 An efficient tool to combat fraud should not only allow the
verification of whether VAT has been declared and paid but also whether the values
declared have been correct.

The Commission is committed to further address VAT fraud in the e-commerce
sector. On 12 December 2018 the Commission has presented proposals to that

81Article 369zb of the VAT Directive. The adopted provisions stipulate that the global payment of import
VAT must be paid to customs by the end of the month following that of importation. The Commission has
proposed to amend the provisions so that the deadline for payment of VAT within the special arrangements
is aligned to the deadline laid down for a global payment of the customs debt. See COM(2018) 819 final.
82Article 369y of the VAT Directive.
83Article 369zb(3) of the VAT Directive.
84Article 369za of the VAT Directive.
85It has been also recognised as one of the main challenges related to digital economy by the 2015 BEPS
Action 1 Report (OECD, Addressing the Tax Challenges of the Digital Economy, Action 1—2015 Final
Report [17]) [8].
86See also European Court of Auditors, Special Report no 12/2109, “E-commerce: many of the challenges
of collecting VAT and customs duties remain to be resolved”, available at http://publications.europa.eu/
webpub/eca/special-reports/e-commerce-12-2019/en/#chapter0.
87E-commerce VAT package, Impact Assessment, p. 14.
88Article 369y of the VAT Directive.
89Lamensch, Adoption of the E-Commerce VAT Package . . . [10].

http://publications.europa.eu/webpub/eca/special-reports/e-commerce-12-2019/en/#chapter0
http://publications.europa.eu/webpub/eca/special-reports/e-commerce-12-2019/en/#chapter0
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end,90 complementing the e-commerce VAT package in order to “pave the ground
for a smooth application of the new measures introduced”.91 The proposals en-
visage strengthening the cooperation between tax authorities and payment service
providers92 and providing for efficient tools to identify fraudsters even outside the
borders of the European Union.93

The enacted legislation partly addresses the problems of non-compliance by off-
shore providers of goods through new obligations being imposed on the electronic
interfaces facilitating distance sales, which will participate in collection of VAT on
the supplies in which they intermediate. These provisions are further discussed in
Sect. 4.

4 Electronic interfaces facilitating distance sales

4.1 Platforms’ liability for collection of VAT

One of the important novelties to be implemented by 1 January 2021, is the special
treatment of certain supplies of goods to end customers where such supplies are facil-
itated by online platforms, referred to in the provisions of the VAT Directive generally
as electronic interfaces, such as marketplaces, platforms, portals or similar means.94

The new Article 14a of the VAT Directive,95 adopted by the Council despite the fact
that it had not been included in the proposal by the Commission, envisages platforms’
liability for the collection of VAT in respect of certain supplies of goods. Additional
issues related to platforms, which have not been resolved in the adopted provisions,
have been subject to a new proposal by the Commission from 11 December 2018.96

In the light of Article 14a, there are two types of situations, which will trigger
platforms’ liability. The first one is distance sales of goods imported from third ter-
ritories or third countries in consignments of an intrinsic value not exceeding EUR

90European Commission, Proposal for a Council Directive amending Directive 2006/112/EC as regards
introducing certain requirements for payment service providers from 12 December 2018, COM(2018)
812 final and Proposal for a Council Regulation amending Regulation (EU) No. 904/2010 as regards
measures to strengthen administrative cooperation in order to combat VAT fraud, from 12 December 2018,
COM(2018) 813 final.
91COM(2018) 812 final, explanatory memorandum.
92As reported by the Commission, payment services intermediaries participated in more than 90% of
online purchases in recent years. See ibid.
93Ibid.
94See also the description of the role of multi-sided platforms such as e-commerce marketplaces by the
OECD in OECD, The role of digital platforms in the collection of VAT/GST on online sales, as presented
for consideration at the fifth meeting of the Global Forum on VAT March 2019, p. 14, available at
http://www.oecd.org/ctp/global-tax-community-welcomes-new-measures-to-enlist-online-marketplaces-
in-the-collection-of-vat-gst-in-e-com [18].
95See Article 2(2) of the Council Directive (EU) 2017/2455.
96COM(2018) 819 final and COM(2018) 821 final. At the moment of writing of the article the proposals
have formally not been adopted. On 12 March 2019 the Council reached a general approach on the propos-
als. Final adoption of the new rules will be possible after the European parliament delivers a consultative
opinion.

http://www.oecd.org/ctp/global-tax-community-welcomes-new-measures-to-enlist-online-marketplaces-in-the-collection-of-vat-gst-in-e-com
http://www.oecd.org/ctp/global-tax-community-welcomes-new-measures-to-enlist-online-marketplaces-in-the-collection-of-vat-gst-in-e-com
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150, and the other is a B2C supply of goods within the European Union (either within
one Member State or cross border) by a supplier not established within the European
Union. In both scenarios, where an electronic interface facilitates such a supply, the
platform shall be deemed to have received and supplied those goods itself. In other
words, a fiction of two consecutive supplies of goods, one between the actual supplier
and the platform and the second one between the platform and the end-consumer, is
created.

Additional provisions applicable to platforms with effect from 2021 include spe-
cial rules as to chargeable events and record keeping obligations. Pursuant to the new
Article 66a, the chargeable event and chargeability of VAT in the event of deemed
supplies by platforms occurs at the time when the payment has been accepted.97

Article 242a obliges the platforms that facilitate the supply of goods or services to
a non-taxable person within the European Union to keep records of the supplies and
make them available electronically on the request of the Member State in order to
enable the tax authorities to verify that VAT has been accounted for correctly.98 The
wording of Article 242a indicates that the record-keeping obligation is applicable not
only to platforms liable for VAT in accordance with Article 14a, but more broadly,
to all platforms facilitating supplies of goods and services. The Commission has pro-
posed to limit the scope of the application of that provision to platforms falling within
the scope of Article 14a and platforms in the circumstances covered by Article 9a of
the VAT Implementing Regulation, that is when the platforms taking part in supplies
of electronically supplied services are deemed to be acting in their own name and on
behalf of the principal supplier and thus fulfilling the conditions of Article 28 of the
VAT Directive.99 The Commission’s proposal includes also further clarification to be
included in the VAT Implementing Regulation as to the type of information to be kept
in the records of platforms.100

The rationale behind the involvement of platforms in collecting VAT on such sup-
plies of goods rest on the role of platforms in the e-commerce economy. According
to the OECD, approximately 67% of e-commerce supplies of goods are made via
digital platforms, and the vast majority of these only through the three biggest plat-
forms.101 Streamlining the collection of VAT through such marketplaces significantly
facilitates the enforcement of compliance and the effective collection of VAT. Several
tax jurisdictions have contemplated and adopted provisions shifting part of the col-

97Although in the legislation as adopted, the concept of the moment of the acceptance of the payment has
not been further defined, in the recent proposal of further amendments to the VAT Implementing Regula-
tion, the Commission has included specific provisions setting conditions for determining when payment is
accepted. The proposed new Article 41a of the VAT Implementing Regulation specifies that the moment of
the acceptance of payment is the time when the payment confirmation, the payment authorisation message
or a commitment for payment from the customer is received by or on behalf of the supplier selling goods
through the electronic interface regardless of when the actual payment of money is made. See COM(2018)
821 final, Article 1(3).
98Compare with OECD, (2019), Chap. 3 “Other roles or digital platforms to support the collection of
VAT/GST on online sales”.
99See the proposed Article 54c of the VAT Implementing Regulation, in COM(2018) 821 final, Article
1(4).
100Ibid.
101OECD, 2019.
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lection obligation or liability onto such actors, including Australia.102 Two of the
Member States of the European Union, namely United Kingdom103 and Germany
have already imposed in their domestic laws certain obligations on online platforms,
including joint and several liability and a record-keeping obligation.104

The solution adopted in the European Union corresponds with what has been re-
ferred to be OECD as a “full VAT/GST liability regime” and has been considered by
the latter as one of the possible regimes for imposing liability on digital platforms
with a key policy objective being to reduce the costs and risks for tax authorities of
administering, policing and collecting VAT.105

In the following sections Article 14a will be further analysed in order to clarify
whether and with what consequences it should apply to transactions in which plat-
forms are involved and to identify potential interpretative challenges.

4.2 The scope

One of the fundamental questions in relation to application of Article 14a is its scope
of application. The provisions of the e-commerce VAT package did not, as adopted,
include any definition of the concept of “facilitate” and therefore it has not been clear
which platforms will have to face the new obligations. The scope of that concept has
been discussed by representatives from the Member States in the framework of the
Group on the future of VAT.106 It has been agreed that the scope of the term “fa-
cilitate” is intended to be broader than the similar term “takes part in the supply”
used in Article 9a of the VAT Implementing Regulation in relation to platforms being
deemed to provide electronically supplied services in their own name. The Commis-
sion has proposed to clarify the scope of Article 14a by defining “facilitate” as “use of
an electronic interface to allow a customer and a supplier, selling goods through the
electronic interface, to enter into contact which results in a supply of goods through
that electronic interface to that customer.”107 Furthermore, the proposed Article 5b
of the VAT Implementing Regulation stipulates that a platform does not facilitate a
supply of goods where it “does not set, either directly or indirectly, the general terms
under which the supply of goods is made”, “is not, either directly or indirectly, in-
volved in charging the customer in respect of the payment made” and “is not, either
directly or indirectly, involved in the ordering or delivery of the goods.” It seems that
for the platform not to fall within the scope of Article 14a, all of these conditions
need to be fulfilled cumulatively. Therefore, is it is sufficient that the platform sets

102Ibid.
103At the time of writing of this article, the United Kingdom is still a Member State of the European
Union.
104See for more details Bal [1].
105Ibid., Sect. 2.2.
106Informal Commission expert groups composed of representatives of national tax administrations pro-
vide the Commission a forum for consulting VAT experts from Member States on pre-legislative initiatives.
See for instance Group on the future of VAT, GFV No. 072 REV 2 from 23rd meeting [4].
107The proposed Article 5b of the VAT Implementing Regulation, COM(2018) 821 final, Article 1(1)(b).
See also the proposed Article 54b of the VAT Implementing Regulation, COM(2018) 821 final, Article
1(4).
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the rules or is involved in the ordering or delivery of the goods to the customer for the
deeming provision to apply. The proposal also envisages that Article 14a not apply
to platforms that only provide “the processing of payments in relation to the supply
of goods, or “the listing or advertising of goods”, or “the redirecting or transferring
of customers to other electronic interfaces where goods are offered for sale, without
any further intervention in the supply.”108

Article 14a is applicable also to platforms not established in the European Union,
the criteria delimiting the scope of application being the type of transaction (and thus
the location and intrinsic value of goods)109 or the type of transaction and the place
of establishment of the supplier.110 Notably, the provision does not apply to C2C
transactions and to services facilitated by platforms.111

4.3 The commercial and economic reality of the transaction?

It should be noted that Article 14a is applicable when the conditions for a platform
to be considered as facilitating the supply are fulfilled, without the need to further
establish whether the platform is acting in its own name. In other words, the provi-
sion covers also situations where the platform is acting in the name and on behalf
of the supplier. Another provision in the VAT Directive creating a legal fiction of the
existence of a supply of goods for the purposes of VAT, in commercial transactions
involving three parties, is Article 14(2)(c), concerning a transfer of goods pursuant to
a contract under which commission is payable on purchase or sale. Article 14(2)(c)
stipulates that in the framework of such a contract, there are two consecutive supplies
of goods for the purposes on VAT. The first supply takes place between the principal
supplier and the intermediary and the second supply between the intermediary and
the purchaser, in spite of the fact that a commission (which could be also seen as
consideration for a supply of a service of intermediation) is paid. A commission con-
tract is a contract under which the intermediary acts in his own name, yet on behalf
of the principal purchaser or seller. The intermediary acts as an undisclosed agent,
where the actual identity of the seller or the purchaser is not disclosed to the other
party.112 Article 14(2)(c) ensures that the VAT treatment follows the commercial and
legal characteristics of such transaction, where the commissionaire does not have to
reveal the identity of the principal for the purposes of invoicing.

In contrast, in the case of the new Article 14a, the deeming provision may create
certain complications where the platform is not acting in its own name. For instance,
where the price is paid directly to the principal supplier, and it is a supplier who
handles the delivery and returns of the goods, the VAT treatment will depart from the

108Ibid. Compare OECD (2019), Sect. 2.2.2.
109In case of Article 14a(1).
110In case of Article 14a(2).
111The platforms play an important role in facilitating the supply of services in the sharing economy.
According to OECD tax administrations are interested in further exploring of the role of platforms for
tax purposes also for that type of transaction, the specific characteristics of the sharing economy require
separate, special consideration. See OECD (2019), Sect. 1.3.3. For an analysis of VAT treatment of the
sharing economy, see for instance Beretta [2].
112Terra, Kajus [20], Sect. 10.2.1.4.
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commercial reality of the transaction in question. The deeming provision presupposes
that the platform issue an invoice for the deemed supply of goods it is effecting, and
collect and remit VAT which becomes chargeable at the moment of acceptance of the
payment, even where the platform does not receive such payment.113 The platform
may be also faced with an obligation to repay the collected VAT when the goods
are returned.114 The platform, not acting in its own name, will not assume the rights
and obligations steaming from the sale contract, such as for instance guarantee re-
lated duties. Nevertheless, as, for the purposes of VAT, the platform is deemed to be
a supplier, it is required to comply with various VAT related obligation. That will
necessarily compromise the certainty and simplicity 115 of the provisions, will create
practical complications, impose additional administrative burden on the electronic
platforms, and increase the risk of fraud, especially where the deemed supply rules
apply in conjunction with the new provisions on distance sales of goods imported
from third territories or third countries.116

4.4 Deemed supply or deemed supply with transport?

Another interpretative difficulty stemming from Article 14a is the fact that by intro-
ducing deemed supplies of goods between the three persons concerned, the provision
in fact creates, through a legal fiction, chain transactions. Such transactions are in-
evitably linked to the issue of determining to which of the two transactions transport
should be assigned.117 In the end, the character of a transaction (whether or not it is
a distance sale and consequently whether OSS can be used) as well as the place of
supply depends on whether a transaction is a supply of goods with transport. Member
States, in the framework of discussions in the Group on the Future of VAT, agreed
that for the purposes of application of Article 14a, transport should be ascribed to the
transaction between the platform and the end consumer and this has been reflected
in the Commission’s proposal to introduce Article 36b into the VAT Directive.118

Without that additional provision, the transaction to which the transport should be
ascribed would have to be determined based on the existing case law of the European
Court of Justice, and would in many situations deprive Article 14a of its intended
outcome. For instance, were transport to be assigned to the transaction between the
principal supplier and the platform, the subsequent supply between the platform and
final customer would have to be regarded as a local supply. None of the supplies
would fulfill the conditions of a distance sales of goods imported through third ter-
ritories or third countries. In the light of the provisions which have been currently

113In that situation, the platform will need to recover the VAT component from the underlying supplier.
See also OECD (2019), p. 25.
114Lamensch, Rendering Platforms Liable . . . [11].
115See OECD, 1998.
116See also Lamensch, Rendering Platforms Liable ... [11].
117See Court of Justice of the European Union (CJEU) judgments in for instance case C-245/04 EMAG,
EU:C:2006:232; C-430/09 Euro Tyre, EU:C:2010:786; C-587/10 VSTR, EU:C:2012:592; C-580/16 Hans
Buhler, EU:C:2018:261; C-386/16 Toridas, EU:C:2017:599.
118See COM(2018) 819 final, Article 1(1).
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adopted, it would not be possible for the platform to declare and pay VAT through
OSS, which—especially in the case of platforms not established in the European
Union—would increase the risk of non-compliance.119

4.5 The treatment of the business to business (B2B) supply

From the perspective of the rationale for the provisions on platforms’ liability for
collection of VAT on e-commerce transactions, the treatment of the B2C transaction,
between the platform and the consumer, as a deemed supply is crucial. The analogous
treatment of the B2B transaction between the principal supplier and the platform is
a logical consequence motivated by the objective of maintaining normal operation of
the system where VAT is collected at every stage of the production-distribution chain.
Nevertheless, in practice, it implies several disadvantages from the perspective of
both platforms and tax administrations. For platforms, the necessity to pay VAT on the
deemed supply of goods to them implies a cash flow disadvantage, especially where
the place of supply is in a jurisdiction other than the one in which they are established.
In case of suppliers not established in the European Union, where the place of supply
is within one of the European Union’s tax jurisdictions,120 the collection of VAT
on that supply depends on the compliance by the non-established supplier, and thus
the risk of VAT revenue loss is not eliminated. To address those disadvantages, the
Commission proposed to apply an exemption with a right to deduction to the first
transaction in the chain of transactions covered by Article 14a(2).121

It should be added that, where Article 14a(1) is applicable and under an assump-
tion that the transport is deemed to be ascribed to the second supply of goods (B2C
supply), the place of supply of goods to a platform is outside the territorial scope
of application of the VAT Directive, and its treatment will depend on the solution
adopted in a given tax jurisdiction.

4.6 Further issues addressed in the proposals

Several further problematic issues relating to the new provisions applicable to plat-
forms have been identified since the e-commerce VAT package was adopted. The
Commission proposed further amendments intended to reduce certain administrative
burdens and limit the liability of the platforms. These included the introduction of a
provision in the VAT Implementing Regulation stipulating that platforms should not
be held liable for the payment of any amount of VAT in excess of the VAT which is
declared and paid on sales made through the electronic interfaces where three con-
ditions are met cumulatively.122 First of all, the platform must be dependent on in-
formation provided by suppliers or by other third parties. Secondly, that information

119Note however, that the Commission has proposed the extension of OSS also to domestic supplies of
electronic interfaces covered by Article 14a, where the platforms are established within the European
Union: See COM(2018) 819 final, Article 1(6)–(11).
120In circumstances of Article 14a(2).
121See Article 136a and 169(b) of the VAT Directive proposed in Article 1(2) and (3) of COM(2018) 819
final.
122See Article 5c(1) of the Implementing Regulation proposed in Article 1(1)(b) of COM(2018) 821 final.
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must be erroneous and finally, the platform can demonstrate that it did not and could
not reasonably know that this information was incorrect. It remains unclear in which
circumstances a platform should be considered to be “dependent on information pro-
vided by suppliers or by other third parties”. Where that condition is not fulfilled, the
platform will be held liable even if it could demonstrate good faith.

Furthermore, to facilitate the application of the new rules, without imposing the
burden of proof regarding the status of the supplier and the consumer, a legal pre-
sumption was introduced pursuant to which suppliers selling goods through the plat-
form will be presumed to be taxable persons while the customers are presumed to
be non-taxable persons unless he platform has information to the contrary.123 It is
not clear what level of scrutiny is required from the platforms in order to rebut that
presumption.

5 Conclusions

Taxation of e-commerce is currently high on the political agenda, both in the Euro-
pean Union and beyond, with significant efforts being put into creating rules ensur-
ing undistorted functioning of the internal market and effective taxation of the digital
economy without creating barriers for online trade. The e-commerce VAT package’s
introduction of a significant number of changes to the applicable rules is an important
attempt in line with those objectives. In this article, the core of the new rules has been
outlined and analysed.

The purpose of the package was to level the playing field for businesses, reduce the
complexity of the provisions, decrease the compliance burden and provide for more
fraud-resistant rules. While it could be concluded that several of the new provisions
will indeed contribute to achieving these objectives, others seem to go against them.

On the positive side as regards the achievement of a level playing field and the
minimisation of distortions of competition, credit should be given for the removal of
the exemption for the importation of low value consignments and the lowering of the
threshold for taxation at destination on distance sales of goods. On the other hand,
the introduction of a threshold for taxation at destination for B2C TBE services, as
well as the differing treatment of businesses established and not established in the
European Union in relation to many of the new rules runs counter to those objectives.

Reduction of complexity has been sought via simplifications for Union suppliers
of TBE services, the introduction of a Union-wide threshold for distance sales and
via significant extension and amendments to MOSS. However, the number of the
schemes available, their different personal scope, as well as the new rules on pay-
ment of import VAT and on a platform’s liability are likely to introduce a lot of new
complexities and interpretative challenges both for businesses and for tax and custom
authorities.124

123See Article 5c(2) of the Implementing Regulation proposed in Article 1(1)(b) of COM(2018) 821 final.
124It should be added that the amendments introduced by the e-commerce VAT package have not been the
only new rules affecting the European Union VAT system in recent months. As of from 1 January 2019,
the new provisions on vouchers have also been applicable. The provisions on a transfer of single purpose
voucher by a taxable person acting in the name of another taxable person seem to clash with the new
Article 14a.
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The weakest part of the new rules seems to be the lack of resistance they display
to fraud. The rules adopted do not provide for measures allowing for the enforce-
ment of compliance by non-Union suppliers and do not reduce the risk of fraudulent
behaviour such as under-reporting and undervaluation so as to circumvent the rules.
The risk of abuse in relation to the new rules seems to be especially significant on
distance sales of goods imported from third territories and third countries.

The Commission and the Member States have not rested on their laurels and are
continuing work on further amendments and tools which should hopefully allow the
more successful attainment of the pursued goals. It will be interesting to see to what
extent the new tools for fighting VAT fraud in the digital context will use new tech-
nologies, big data analysis and automation, the potential of which seems not to have
been sufficiently explored by the Union legislator. The most far reaching achieve-
ment, as to reliance on digitalisation, is the recently launched “transaction network
analysis” (TNA),125 which is a tool for information exchange and joint processing
of data, based on advanced analytics of data from various available sources with an
aim of early detection of VAT fraudsters. Nevertheless, it has been submitted that the
weakness of that tool is that not all the Member States actively participate in TNA
and that the amount and quality of data currently reported by the Member States and
available for analysis might not be sufficient for efficient functioning of the tool. In
order to fully benefit from the potential of TNA is has been suggested that all Mem-
ber States should collect and communicate ‘real-time’ data as it is currently done in
Spain, Italy and Hungary.126
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