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In various discussions and debates about the proposed diagnostic

categories for psychosexual disorders in DSM-5, a concern has

been expressed that including expanded or new paraphilic diag-

noses will lead to increased civil commitment under the Sexually

Violent Predator (SVP) statutes that exist in 20 states (Frances,

2010; Franklin, 2010; Zander, 2008; Zonana, 1997).

It is important for those involved in these discussions to

understand that no SVP statute requires that the ‘‘qualifying

mental abnormality or personality disorder’’be specifically

based upon a DSM diagnosis. The various state courts and the

U.S. Supreme Court are all in agreement that so long as it is

proven that a mental abnormality is present and linked with the

prediction of further acts of sexual violence, then it does not

matter what the mental abnormality is called. The courts are

quite aware that the DSM is an evolving document which

draws on advancing clinical data. The critical point from the

legal perspective is that mental health clinicians who testify in

good faith as to a mental abnormality are able to identify sexual

pathologies that are conceptually and empirically meaningful,

regardless of whether they are listed in the DSM.

The U.S. Supreme Court clearly articulated this approach in

its landmarkdecisionupholding theconstitutionalityofKansas’

SVP statute (Kansas v. Hendricks, 521 U.S. 346, 117 S.CT.

2072 [1996]), which is identical to most of the other SVP stat-

utes in the United States. The Court’s opinion (at p. 359) states

that ‘‘[T]he term ‘mental illness’ is devoid of any talismanic

significance. Not only do psychiatrists disagree widely and fre-

quently on what constitutes mental illness, but the Court itself

has used a variety of expressions to describe the mental condi-

tion of those properly subject to civil confinement….Indeed, we

have never required state legislatures to adopt any particular

nomenclature in drafting civil commitment statutes. Rather, we

have traditionally left to legislators the task of defining terms of

a medical nature that have legal significance….Often, those

definitions do not fit precisely with the definitions employed by

the medical community.’’
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