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Abstract The report observes that – with context-driven caveats – the Romanian
Constitution could be categorised as representing ‘legal’ or post-authoritarian
constitutionalism. The report outlines weaknesses in Romanian constitutionalism,
including issues that have necessitated the EU post-accession monitoring proce-
dure. At the same time, it also documents a number of ways in which EU law has
caused strain on the constitutional culture. In particular, it emerges that many of the
key adverse impacts of EU law explored in the present research project were raised
by Romanian courts. For example, the Romanian Constitutional Court was the first
to annul the national law implementing the EU Data Retention Directive, and a
lower instance court was the first, in Radu, to send a question about the presumption
of innocence and liberty in the context of the automaticity of extraditions in the
European Arrest Warrant system to the ECJ. The constitutional adjudication by the
Constitutional Court is marked by a high proportion of annulments, especially on
substantive grounds. The report also outlines the adjudication regarding the
European Commission and IMF austerity programmes, social rights and the eco-
nomic emergency regime. Regarding the discourse, the report makes insightful
observations about the way the constitutional language and logic are changing
through EU and transnational law, e.g. as regards the adaptation of the propor-
tionality analysis from protecting the individual to benefitting commercial freedom.
The report observes that the older methodological predilection for ‘simplistic legal
positivism with a thin Marxist sauce’ (Czarnota) has been replaced by an equally
simplistic and often instrumental internationalisation.
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1 Constitutional Amendments Regarding EU Membership

1.1 Constitutional Culture

1.1.1 The current Constitution of Romania was adopted in 1991, two years after the
collapse of state socialism, and was extensively revised in 2003, in prospect of the
country’s impending NATO membership (2004) and EU accession (2007).

Due to the fact that pre-totalitarian constitutional traditions were (correctly)
perceived as fused at the hip with the monarchical form of government and since
restoration of the monarchy was not a feasible option in the early 1990s, the
post-communist fundamental law bears little resemblance (e.g. in terms of insti-
tutional framework) to the pre-WWII liberal-democratic experiences of the country
under the Constitutions of 1866 and 1923.1

Even though some general institutional choices were predicated by the
Constitutional Committee upon the rationale of tradition and continuity,2 for
example the bicameral option and the names of the houses of Parliament (Chamber
of Deputies and Senate), the actual composition and functioning of the two houses
do not correspond to earlier Romanian parliamentary practices. In other crucial
aspects, the break with the past is more apparent still: for instance, the 1990/1991
constituent assembly opted for a constitutional court, instead of reviving the early
twentieth century tradition of judicial review by all the courts of general jurisdiction
or by the High Court of Cassation and Justice.3

1 Iancu 2015.
2 See the synopsis of the committee debates on the matter in Iorgovan 1998, pp. 35–37 (‘Cum s-a
optat pentru un parlament bicameral’ (How the option for a bicameral parliament was made)).
3 Judicial review was introduced in Romania at the beginning of the twentieth century, in 1912, by
way of court judgments (the case of the ‘Streetcar Company of Bucharest’), upon a reasoning
similar to that of Justice Marshall in Marbury v. Madison. The Constitution of 1923 confirmed the
solution but attributed the competence of judicial review to the highest court only (Court of
Cassation in Joint Session).
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Consequently, most provisions of the current fundamental law are adapted
foreign transplants (for instance, semi-presidentialism). Many norm aggregations
simply reflect the results of open-ended, post-communist ‘bricolage’.4 Rights and
liberties were copied verbatim but somewhat haphazardly from various Western
bills of rights and international documents, whereas some institutional choices were
transplanted wholesale, without a clear idea of whether and how they would fit into
the overall structure. In the case of the Ombudsman, for example, the office was
provided for by the 1991 Constitution but was not established by an organic law
until 1997; due to the lack of effective powers, the ‘Advocate of the People’
remained until very recently a purely decorative institution.

A boilerplate remark concerns alleged affinities between the French model and
Romanian constitutional practice.5 On closer inspection, one can notice few func-
tional similarities between the French Fifth Republic and the Romanian system. For
instance, although a few of the President’s powers were initially inspired by the
design of the French Constitution, Romanian semi-presidentialism is a much
weaker form of its French institutional counterpart.6

With context-driven caveats regarding legal culture, one could categorise the
Romanian Constitution under ‘legal’, post-authoritarian rather than ‘evolutionary’
constitutionalism (according to Besselink’s taxonomy as per the Questionnaire).

1.1.2 In the logic of the initial, pre-2003 version of the Constitution, the accent or
centre of gravity fell on sovereignty and the organisation of the state. The
Constitution opens (compare and contrast, for instance, with the structure of the
German Basic Law) with an article on ‘The Romanian State’, described in the first
paragraph as ‘a sovereign, independent, unitary and indivisible National State’,
followed by provisions on ‘Sovereignty’ (Art. 2), ‘Territory’ (Art. 3), and ‘Unity of
the People and Equality among Citizens’ (Art. 4). The first paragraph of the
‘eternity clause’ (Art. 152, ‘Limits of Revision’) shields the ‘national, independent,
unitary and indivisible character of the Romanian State’ from subsequent
amendments.

4 Cf. (expressivism, functionalism, bricolage) Tushnet 1999. By ‘bricolage’ I understand that,
whereas some institutional choices reflected post-communist power imponderables, path depen-
dencies and vested interests (for instance, the rule according to which 18 years of professional
legal experience were necessary to qualify for a Constitutional Court appointment), many insti-
tutional choices (the Ombudsman) and norm aggregations (rights and liberties) were the result of
insufficiently or partly theorised ‘borrowings’. But cf. Parau 2013: according to Parau, Romanian
constitutionalism is a product of a self-conscious design of local legal elites who had learned to
‘think of themselves as an elite within a [transnational legal] elite’ (at p. 526).
5 Iorgovan, supra, passim. Even the Constitutional Court of Romania partakes occasionally of this
widespread yet demonstrably erroneous opinion, see for instance, D.C.C. (Decision of the
Constitutional Court) 683/2012 (M. Of. [Official Journal] No. 479 of 12 July 2012), for a reference
to ‘the Constitution of France, which constituted the source of inspiration for that of Romania’.
6 On Romanian semi-presidentialism and its ambivalences, see Tănăsescu 2008 and Guțan 2010.
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By the same token, the initial version of the fundamental law provided for a
relatively weak Constitutional Court (its findings of unconstitutionality could be
overridden by Parliament, by a two-thirds supermajority) and judiciary.

The 2003 amendments and constitutional practice have to a certain extent shifted
the focus towards checks and balances, by way of entrenching the autonomy of
certain key institutions from the political branches. For instance, by virtue of these
amendments, the Constitutional Court, the Superior Council of the Magistracy and
the Ombudsman acquired more prominent roles within the system. The position of
the Superior Council of the Magistracy (SCM) as ‘guarantor of judicial indepen-
dence’ (Art. 133(1)) was virtually insulated from all kinds of overt
democratic-majoritarian control by way of appointments. Moreover, the institution
was entrusted with all decisions concerning the career of ‘magistrates’ (i.e. both
prosecutors and judges). Likewise, in the case of the Constitutional Court, the
parliamentary override was eliminated, additional attributions were introduced (e.g.
ruling on ‘conflicts of a constitutional nature between public authorities’, Art. 146
(e)) and procedural remedies were added (e.g. the Ombudsman can trigger concrete
review by way of an exception of unconstitutionality raised directly before the
Court, Art. 146(d)). Nonetheless, this realignment – in the context of an unsettled
constitutional system and culture – is not necessarily devoid of ambiguities and
tensions of its own. Although the changes can in principle and generally be cate-
gorised as conducive to the rule of law, checks and balances and fundamental
rights, one has to take this description with a contextual grain of salt.7

1.2 The Amendment of the Constitution in Relation
to the European Union

1.2.1 In view of the expected accession to the EU in January 2007, the Constitution
was amended by Law No. 429/2003 on the revision of the Constitution.

Title VI, ‘Euro-Atlantic Integration’, consisting of Arts. 148 (Integration into the
European Union) and 149 (Accession to the North Atlantic Treaty) was included in
the text in 2003, interspersed between the titles on the Constitutional Court and
Constitutional Revision, respectively.

7 See Tănăsescu 2013, who argues that the increased powers of the Romanian Constitutional
Court, particularly with respect to the exception of unconstitutionality, did not lead in practice to
increased protection of the citizens’ fundamental rights, but rather served as the procedural
backdrop for a power struggle between the Constitutional Court and the High Court of Cassation
and Justice. See also Iancu 2010 and Tănăsescu 2011, who both argue that the empowerment of
the Superior Council of the Magistracy after 2003 and its increasing alienation from any form of
social or political control, albeit perceived and presented as ‘judicial independence’ guarantees,
could also have detrimental consequences with respect to the rule of law, for instance due to
hidden political or corporatist pressures.
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Article 148 reads as follows:

(1) Romania’s accession to the constituent treaties of the European Union, with a view to
transferring certain powers to community institutions, as well as to exercising in
common with the other member states the abilities stipulated in such treaties, shall be
carried out by means of a law adopted in the joint sitting of the Chamber of Deputies
and the Senate, with a majority of two thirds of the number of deputies and senators.

(2) As a result of the accession, the provisions of the constituent treaties of the European
Union, as well as the other mandatory community regulations shall take precedence
over the opposite provisions of the national laws, in compliance with the provisions of
the accession act.

(3) The provisions of paragraphs (1) and (2) shall also apply accordingly for the accession
to the acts revising the constituent treaties of the European Union.

(4) The Parliament, the President of Romania, the Government, and the judicial authority
shall guarantee that the obligations resulting from the accession act and the provisions
of paragraph (2) are implemented.

(5) The Government shall send to the two Chambers of the Parliament the draft mandatory
acts before they are submitted to the European Union institutions for approval.8

Other amendments have concerned electoral rights and the acquisition of
property. Article 16(4) protects the right of European citizens ‘who comply with the
requirements of the organic law’ to elect and be elected ‘to the local public
administration bodies’ (i.e. mayors and local or county council positions).9

Article 38 provides for the right (N.B!) of Romanian citizens to be elected to the
European Parliament: ‘After Romania’s accession to the European Union,
Romanian citizens shall have the right to elect and be elected to the European
Parliament.’

Article 44(2) provides that ‘[f]oreign citizens and stateless persons shall only
acquire the right to private property of land under the terms resulting from
Romania’s accession to the European Union and other international treaties
Romania is a party to, on a mutual basis, under the terms stipulated by an organic
law, as well as a result of lawful inheritance’.

Only supremacy is mentioned in the text, which does not mean that direct effect
is not recognised.10 It has also been noted in the doctrine that, whereas the article
requires the same supermajority for the parliamentary adoption of ratification leg-
islation (of both the accession treaty and subsequent revisions of the constitutive
treaties) as that mandated for constitutional amendments, the two procedures differ
markedly. In the case of the ratification of EU treaties, the majority is computed on
the basis of the total number of deputies and senators convened in a joint session of
Parliament, whereas in the case of amendments, a two-thirds supermajority must be
obtained in each house. If this is not achieved and the conference committee

8 Authorised translation on the website of the Chamber of Deputies, http://www.cdep.ro/pls/dic/
site.page?den=act2_2&par1=6#t6c0s0sba148.
9 Article 16(4) ‘After Romania’s accession to the European Union, the Union’s citizens who
comply with the requirements of the organic law have the right to elect and be elected to the local
public administration bodies.’
10 See Muraru and Tănăsescu 2008, comment on Art. 148 (Tănăsescu), pp. 1425–1441, at p. 1441.
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procedure fails, a three-fourths majority in joint session is needed to adopt the
amendment law.11

1.2.2 The Constitution can be revised (subject to observing the limits of revision,
according to Art. 152) by adopting an amendment law. The right of initiative
belongs to the President on the proposal of the Government, one-fourth of the
deputies or senators, or 500,000 citizens, provided that 20,000 signatures in support
of the amendment are collected from at least one-half of the counties (including the
Municipality of Bucharest) (Art. 150).

The bill has to be passed by each house with a two-thirds majority or by a
three-fourths majority in joint session, should the conference committee procedure
fail to build a consensus on a common draft of the bill. Once adopted, the revision
law is submitted to a referendum, which must be organised within 30 days (Art.
151). The Constitutional Court decides on the constitutionality of revision initia-
tives (Art. 146(a) and Arts. 19–23 of Law No. 47/1992 regarding the organisation
and functioning of the Constitutional Court) within ten days, upon receipt of the
draft bill accompanied by the opinion of the Legislative Council, before the ini-
tiative is laid before Parliament. A finding of unconstitutionality must be supported
by a two-thirds majority of the Court, i.e. at least six justices (Art. 21(1), Law 47/
1992). The Court also decides ex officio on the revision law, within five days of its
adoption. The competence of the Court includes the verification of both procedural
forms and substantive elements concerning the limits of revision (‘extrinsic’ and
‘intrinsic’ constitutionality). In the case of a finding of unconstitutionality, the law
is sent back to Parliament for reconsideration.

Amendmentsmust be approved by referendum. In the case of the ‘EU amendments’
of 2003, massive absenteeism could have hampered the entire process, which would
have been stalled by an eventual invalidation of the referendum. The 50% participation
quorum was only met due to a last-minute extension of the poll to two days.

In 2013, the Referendum Law was amended and the quorum was reduced to a
30% participation rate and 25% validly cast ballots, numbers to be computed on the
basis of the permanent electoral lists. Hypothetically, a constitutional revision could
be approved by 12,5% of the registered voters. These changes have been applicable
since 2014, one year after the publication of the 2013 amendments to the
Referendum Law, according to a decision of the Constitutional Court that upheld
the amendments but postponed the application of this new rule by one year.12

1.2.3 Article 148 and the provisions regarding rights were perceived in 2003 as
sufficient legal bases for accession and integration.

Joint constitutional drafting committees of Parliament routinely co-opt legal
scholars and experts, both at the stage of stakeholder and ‘civil society’ consulta-
tions, prior to committee debates (‘Constitutional Forums’) and at the drafting
stage. The extent to which societal or academic advice is taken into consideration

11 Ibid., pp. 1431–1433.
12 See D.C.C. 471/2013 (M. Of. No. 754 of 4 December 2013).
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depends on political vagaries and imponderables, as does the selection process of
academic committee memberships. Such consultative procedures are often
window-dressing.

For instance, a 2008 presidential expert committee on constitutional revision
co-opted academics (experts in political science and public law), charged with
discussing the flaws of the constitutional system and proposing amendments. When
a considerable number of the initial membership resigned, some of them making
accusations of pressures to conform, the ‘defectors’ were quickly replaced and the
committee’s work continued unabated. In the end, the incumbent President selected
the recommendation that suited his institutional preferences and worldview
predilections from the report. The writer of this report was appointed to a con-
sultative academic committee attached to the parliamentary drafting committee, in
the course of a recent (2013) parliamentary revision initiative. The comments ini-
tially made by the academics on drafts and minutes forwarded by the joint par-
liamentary committee were disregarded and, after a couple of weeks, the MPs broke
communication and simply ignored the consultative expert body.

1.2.4 An amendment proposal initiated by the Presidency in 2011 sought to make
marginal changes to Art. 148, introducing a new paragraph according to which the
ratification of the accession of a new state to the Union would be ‘made by a law
adopted by Parliament, with the majority of two-thirds of its members’. Another
proposed change was the elimination of a paragraph in Art. 44, regarding ‘the
presumption of lawful acquisition of property’, in a context where this clause was
seen as impeding the fight against corruption and in particular the transposition of
Framework Decision 2005/212/JHA13 on extended confiscation (see infra,
Sect. 1.3.3). This project eventually got bogged down in the legislature, due to the
lack of a clear supporting majority, more pressing agenda issues and, eventually,
the change of government in early 2012.

The 2013 parliamentary revision proposal, initiated by the governing coalition,
included some amendments related to EU membership. One of the proposed
alterations was declaratory if not superfluous, concerning an additional paragraph in
Art. 10 (International relations): ‘Romania is a Member State of the European
Union.’

Another modification concerned the form of the second paragraph of Art. 148,
which after amendment would have read: ‘Romania shall guarantee the application
of EU law in the internal legal order, in accordance with the Act of Accession and
other treaties concluded within the Union’ (emphasis added).

The revision also sought to ‘clarify’, to the detriment of the President, the
constitutional deadlock concerning the country’s representation in European
Council meetings. Article 91, which concerns presidential attributions in the field of
foreign affairs, would have comprised an additional paragraph, reading as follows:
‘The President shall represent Romania in (sic!) European Union meetings and

13 Council Framework of 24 February 2005 on Confiscation of Crime-Related Proceeds,
Instrumentalities and Property (2005/212/JHA) [2005] OJ L 68/49.

Romania – The Vagaries of International Grafts … 1053



conferences (reuniunile Uniunii Europene) concerning foreign relations, the com-
mon security policy and the revision of the constitutive treaties.’ Conversely, the
proposal would have introduced a new paragraph to Art. 102 (Role and Structure of
the Government), which read: ‘The Government shall represent the country at all
EU meetings, with the exception of those mentioned in Art. 91(1).’ These two
proposals were rejected by the Constitutional Court. In the case of the former, the
argument of the Court rested on constitutional supremacy. The reasoning is relevant
to this volume and worth quoting at some length:

To establish a rule according to which EU law would apply without any qualification in the
internal legal order, without distinguishing between the Constitution and subordinate leg-
islation equates the subordination of [Romanian] constitutional law to the legal order of the
EU. From this perspective, the Court notes that the fundamental law of the state – the
Constitution – is an expression of popular will and cannot forfeit its binding force as a result
of contradictory EU law. Accession to the Union does not affect the supremacy of the
Constitution over the entire internal legal order.14

In the matter of European Council participation, the Court held in essence that
the proposed changes, due to both faulty drafting and neglect of precedent, would
have further confused the constitutional powers of the President and Prime Minister
and fostered constitutional deadlocks.15

The revision law was not adopted, due to the numerous invalidations and rec-
ommendations to reformulate it made by the Court; furthermore, the government
coalition was meanwhile dismantled, resulting in the absence of a parliamentary
majority able to carry the vote.

1.3 Conceptualising Sovereignty and the Limits
to the Transfer of Powers

1.3.1 Supremacy of EU law is mentioned expressly in the Constitution, whereas
direct effect is accepted by the Constitutional Court in practice as implied.16

Problems arose and a protracted constitutional battle ensued with respect to rep-
resentation in the European Council (see e.g. above Sect. 1.2.4).

1.3.2 In its first decision touching on the transfer of sovereign powers to the EU (the
decision concerning the constitutionality of the 2003 amendment law), the
Constitutional Court stated:

14 D.C.C. 80/2014 concerning the proposal to amend the Constitution (M. Of. No. 246 of 7 April
2014), paras. 455–456 (citation of the Polish Constitutional Tribunal Judgment K 18/04 omitted).
15 Ibid., paras. 294–297 and 302–312.
16 See, for instance, D.C.C. 799/2011 (M. Of. No. 440 of 23 June 2011), noting that even though
direct effect – unlike supremacy – is not specified in the Constitution (or in the revision bill at
hand), the principle is constitutionally implied.
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Member States have decided to exercise certain functions in common that traditionally
pertained to the purview of national sovereignty. It is undeniable that in our age of glob-
alised human concerns, intensified inter-state interactions and worldwide means of com-
munication among individuals, the concept of sovereignty cannot be conceived as absolute
and indivisible without incurring the unacceptable risk of international isolation.17

1.3.3 Article 152, regarding the limits of revision, rests on the premise of a core of
unalterable constitutionality and could, at least in principle, form the basis for the
emergence of a constitutional jurisprudence that would put the brakes on integration
(just as the constitutional core established by the eternity clause of the German
Basic Law has led to the jurisprudence regarding ‘identity control’,
Verfassungsidentität). This supposition is however an academic exercise. As things
stand at the moment, the Constitutional Court has taken a consistently ‘EU-friendly’
stance in terms of the actual results, albeit not necessarily in the evolution of its
argumentation (see Sect. 1.2.4).

Further, legislation transposing the Data Retention Directive18 has twice been
declared unconstitutional. In neither case was a preliminary reference sought; the
first decision assailed the failure of the lawmaker to avail itself of the transposition
leeway, whereas the second ruling followed the lead of the European Court of
Justice (see Sect. 2.4).

A proposal to modify the Constitution in order to eliminate the ‘presumption of
lawful acquisition of property’ from the text of Art. 44 (right of private property)
was declared unconstitutional, although the Court hastened to add that nothing
prevented the lawmaker from transposing the Justice and Home Affairs acquis (in
particular the Framework Decision 2005/212/JHA on confiscation of crime pro-
ceeds, instrumentalities and property) at the level of ordinary legislation.19

1.3.4 As in the case of other Eastern European systems,20 some early post-accession
decisions evidenced a degree of unfamiliarity with the new jurisdictional setting.
For instance, in a decision on an exception of unconstitutionality concerning a
challenge to a state aid granted to small and medium-sized enterprises in the beer
industry, the Court interpreted the direct effect of Arts. 87–89 EC Treaty and held
that the principle of direct effect implied the use of different interpretive methods in
domestic constitutional adjudication.21

17 D.C.C. 148/2003 (M. Of. No. 317 of 12 May 2003) (unless otherwise indicated, all translations
are by the author). See generally, on the emerging ‘dialogue’ between the Romanian Constitutional
Court and the Court of Justice of the European Union, Toader and Safta 2013.
18 Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the
retention of data generated or processed in connection with the provision of publicly available
electronic communications services or of public communications networks and amending
Directive 2002/58/EC, [2006] OJ L 105/54.
19 Decision No. 799/17.06.2011 on the proposal to amend the Constitution, M. Of. No. 440 of 23
June 2011.
20 Sajó 2004.
21 D.C.C. 59/2007 (M. Of. No. 98 of 8 February 2007).
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Obversely, once the principles of ‘cooperative federalism’ were internalised, the
balance shifted to a sort of categorical positivistic stance, according to which
conflicts of competence and jurisdiction could not arise, since the two legal orders
were clearly separated.

1.4 Democratic Control

1.4.1 The constitutional amendment regarding parliamentary participation (Art. 148
(5)) was mentioned in Sect. 1.2. There are standing Committees on European
Affairs in both the Chamber of Deputies and the Senate. Members of these com-
mittees are appointed by the houses, upon nomination by the parliamentary fac-
tions, negotiated according to the proportional breakdown of the parties’
parliamentary representation. The two bodies have symmetrical powers concerning
the national legislative process (committee debates of draft legislation transposing
EU directives) and EU lawmaking (reporting opinions concerning the application of
the Subsidiarity Protocol back to the houses). In addition to their legislative
functions, both committees hold advice and consent hearings regarding national
appointments to EU institutions and the nomination of the Minister of Foreign
Affairs, and hold inquiries into the exercise of the country’s mandate and vote in the
Council.22

Law No. 373/2013 regarding the Relations between Parliament and the
Government in the Field of European Affairs23 regulates the procedure for exer-
cising the national parliamentary prerogatives according to the second protocol to
the Treaty of Lisbon, as well as the supervision of harmonisation, and the right of
Parliament to be informed with regard to all appointments to EU institutions and to
hold appointment hearings with respect to European Commissioner nominations.

1.4.2 Even though the 2003 revision did not exclusively concern the EU and
NATO-related amendments (Title VII, Arts. 148–149 and the rights provisions), the
revision was primarily presented to the citizenry as a prerequisite to European
integration and was perceived as being focused on and linked with EU accession.

In the end, participation reached the 50% validity threshold only as a result of
the extension of the poll by emergency ordinance, from one to two days. Out of the
55.7% of registered voters who did eventually turn out, 89.7% voted in favour of

22 The membership and committee rules are available at http://www.cdep.ro/pls/parlam/structura.
co?idc=33, https://www.senat.ro/Comisie.aspx?Zi&ComisieID=4bdde3ad-f10b-4557-8527-0c6f3
6710843. The procedures were adopted by parliamentary resolutions, Hotărârea Senatului Nr. 39/
2014 privind modificare și completarea Regulamentului Senatului, M. Of. 473/27.06.2014,
Hotărârea Nr. 11/2011 privind procedura de lucru și mecanismul decizional pentru exercitarea
controlului parlamentar asupra proiectelor de acte legislative ale Uniunii Europene, în temeiul
prevederilor Tratatului de la Lisabona privind rolul parlamentelor naționale, M. Of. Nr. 292/27.
04.2011.
23 Law No. 373/18.12.2013, M. Of. No. 820 of 21 December 2013.
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the amendments. This discrepancy between the lack of interest in going to the poll
and quasi-unanimous approval of the revision (constitutionalism without a consti-
tutional moment, as one might say) can be explained as a result or consequence of
the top-down, hasty nature of the pre-accession negotiations and of an instrumental
perception of integration. Accession as such, the desideratum of ‘returning to
Europe’ was widely supported, yet people perceived themselves as having little
voice and choice in the scope and pace of integration.

1.5 The Reasons for, and the Role of, EU Amendments

1.5.1 Even though it contains few clauses that are directly related to the EU, the
Constitution has been considerably overhauled due to EU accession, albeit in less
apparent ways.

For example, as a result of the pre-accession monitoring along the Copenhagen
Criteria, the Superior Council of the Magistracy (SCM) was insulated in 2003 from
almost any kind of meaningful political (democratic majoritarian) or social form of
influence. The transplantation or rather importation of a version of the
French-Italian high judicial council model, proffered by international bodies as a
‘best practice’ of judicial organisation,24 was a direct consequence of pre-accession
recommendations of the European Commission, coupled with a readily available
‘Ikea [institutional] model’25. This understanding of judicial independence, which
in the Romanian context encompasses, under the institutional umbrella of the SCM,
both judges and prosecutors, has produced significant ripple effects in the func-
tioning of the Romanian political-constitutional system. Likewise, the EU-induced,
quasi-constitutional feature of anti-corruption policies and entrenched institutions
has considerably influenced the actual functioning of the Romanian constitutional
system. Moreover, Romania, together with Bulgaria, is under post-accession
monitoring within the framework of the Cooperation and Verification Mechanism
(CVM). The European Commission reporting in the framework of the CVM started
in 2012 to include a section on the constitutional system. Commission delegations
have liaised more recently with the Constitutional Court. Furthermore, one can
observe increasing cross-hybridisation and cross-citation between the European
Commission and the Venice Commission in recent years.

All these factors, even though they cannot be subsumed under positive consti-
tutional law (black letter law EU-clauses), have a significant impact on the context
and operation of the domestic system. These changes will be further discussed
below in Sects. 2.3.6 and 2.13.

1.5.2 Although the amendments are relatively numerous, some were poorly for-
mulated. The limitations are to a certain extent due to a lack of foresight. For

24 See Garoupa and Ginsburg 2009.
25 Frankenberg 2010.
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instance, in the matter of representation in the European Council, the constitutional
conflict between the President and the Prime Minister could have been anticipated,
given the bifurcated nature of the executive branch, a notorious characteristic of
semi-presidential systems. The issue, like many other gaps in the fundamental law
of Romania, was partly clarified by an interpretive gloss by the Constitutional
Court. A narrow and contested 2012 ruling26 attributed the competence to the
President, based on the rationale that the office of ‘the head of state’ was consti-
tutionally entrusted with preeminent attributions in the field of foreign affairs.
According to this holding, the Prime Minister can only take part in European
Council meetings in the President’s stead, on the basis of an explicit delegation by
the latter.

However, a subsequent majority decision muddled the 2012 ruling, by holding
that the President has only a fettered discretion in the matter and, according to ‘the
principle of loyal cooperation among state institutions’, he must take into account,
in deciding whether to delegate this competence to the Prime Minister,

certain objective criteria, such as i. the institution best placed in what concerns the topics on
the agenda of a European Council meeting; ii. Whether the position of the President or the
Prime-Minister is validated by a congruent standpoint of the Parliament; iii. the difficulties
related to the implementation of European Council decisions.27

1.5.3 The perception of the role of national constitutions vis-à-vis internationali-
sation is highly charged with normative presuppositions about the limits and scope
of national constitutions, and indeed about the proper limits of delegation to
international bodies. To wit, a Habermasian sees the state as a transitional instru-
ment and would find little common ground on this matter with an advocate of
purely administrative-regulatory supranational or international integration as coor-
dination.28 An inextricably linked question is whether traditional constitutional
principles, norms and institutions can be translated outside their original environ-
ment, in order to offset and compensate displacements of decisional competence
beyond the nation state.

In my view, national constitutions remain for now the primary locus of legiti-
macy and the main point of democratic decisional ascription. Hence, their role is, at
least for the foreseeable future and at least as the primary legitimacy transmission
belts, secure. This is not to deny the considerable pressures put on national

26 The court was divided by 5 to 4. As the dissenting justices noted, the phrase ‘head of state’, a
notion on which the majority reasoning relied, cannot be found in the Constitution as such. D.C.C.
683/2012 (M. Of. No. 479 of 12 July 2012).
27 ‘The political decision to delegate or not the competence to represent the country at European
Council meetings must take into account these objective criteria, with a view to reaching con-
sensus between the two authorities … and must rest upon the constitutional principle of loyal
cooperation.’ D.C.C. 449/2013 (M. Of. No. 784 of 14 December 2013).
28 For the second position (regulatory nature of supranationalism), see the classical position by
Majone 1996 and the more recent monograph by Lindseth 2010.
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constitutions by integration, especially in the crisis context of the current acceler-
ation of EU-related developments.

Constitutions and their safe-keepers, constitutional courts, with their focus on
normativity and the ends of political community, also serve (or at least have the
potential to serve) the important function of censoring and disciplining the supra-
national institutions, by constantly restating the normative questions about the kind
of European constitutionalism that is feasible at any given juncture. According to
Dieter Grimm, constitutional courts are even ‘the only institutions that in the current
configuration constitute a counterweight [Gegengewicht] to the democracy-averse
mechanisms [demokratie-mindernden Mechanismen] which are at work within the
EU’ [emphasis added].29

2 Constitutional Rights, the Rule of Law and EU Law

2.1 The Position of Constitutional Rights and the Rule
of Law in the Constitution

2.1.1 Fundamental rights are codified in the Constitution. Title II (fundamental
rights and freedoms) comprises a relatively long list of rights and liberties, without
a clear analytical delineation according to subject-matter, so that social and eco-
nomic rights defined as state duties to protect (Art. 35, right to a healthy envi-
ronment) are interspersed between classical civil and political rights. Title III lists
duties, namely faithfulness towards the country, the duty to defend the country,
financial contributions and the prohibition of abuse of rights. Proportionality is
defined in the text of the Constitution (Art. 53(2)).

The rule of law, human dignity and the free development of personality are pro-
tected as general constitutional principles; Art. 1(3) defines them as ‘supreme values’.

2.1.2 Article 53 (restriction on the exercise of certain rights and freedoms) reads:

(1) The exercise of certain rights or freedoms may only be restricted by law, and only if
necessary, as the case may be, for: the defence of national security, of public order,
health, or morals, of the citizens’ rights and freedoms; conducting a criminal inves-
tigation; preventing the consequences of a natural calamity, disaster, or an extremely
severe catastrophe.

(2) Such restriction shall only be ordered if necessary in a democratic society. The
measure shall be proportional to the situation having caused it, applied without dis-
crimination, and without infringing on the existence of such right or freedom.

The principle of proportionality is methodologically understood as comprising
the familiar steps (provided by law, legitimate objective, necessity and propor-
tionality in the narrower sense (balancing)).

29 Grimm 2014a, p. 47. See also Grimm 2014b.
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2.1.3 The rule of law (‘statul de drept’) is mentioned as a ‘supreme value’ (Art. 1
(3)). Article 1(5) defines the principle of legality: ‘the observance of the
Constitution and its supremacy and of the laws is mandatory’ (the two provisions
are often interpreted in conjunction).

The term ‘stat de drept’ (neologism of French inspiration, État de droit) is
sometimes used in the literature in conjunction or even interchangeably with the
notion ‘domnia legii’ (the rule of law, in an ad litteram translation). However, the
latter concept means (in its Romanian conceptual context) only legality, subordi-
nation of the state to the law.

The concept of ‘stat de drept’ is understood in the doctrine as encompassing not
merely the supremacy of the Constitution and the principle of legality of admin-
istration but also qualitative-substantive criteria, such as stability and certainty,
predictability, the duty to give reasons (not only for judicial decisions but also for
administrative action) and proportionality.30

The principle of the rule of law has been invoked as an argument in constitu-
tional review. In Romania, there are two types of cases of constitutional review by
the Constitutional Court: ‘objections of constitutionality’, which denote ex ante
abstract review, and ‘exceptions of unconstitutionality’, which mean ex post con-
crete review.31 The rule of law is invoked in both types of cases.

However, the Constitutional Court refrained until relatively recently from
encouraging or even lending credence to its use as a justiciable principle; it inti-
mated that the rule of law was too grand a concept to have practical justiciable bite.
For example, in rejecting an exception of unconstitutionality to a law ratifying a
government ordinance concerning foreign currency transactions, the Court noted:

In what concerns the degree to which the impugned norm fulfils the exigencies of the rule
of law principle … the Court notes that the said principle defines the major objectives of
state activity, as envisioned by what is customarily called the supremacy or rule of law
(domnia legii), which means subordination of the state to legality, the existence of struc-
tures that allow law to censor political options, and within this framework enable the law to
ponder the abusive or discretionary tendencies of state institutions. The rule of law guar-
antees the supremacy of the Constitution, the constitutionality of inferior legal norms, and
the separation of powers, which are only to act within the bounds of law and more
particularly within the limits of a law expressing the general will [emphasis added].32

30 See e.g. Balan 2015, pp. 99–112. Definitions and subsumed elements of the concept differ, as
expected, from one author to another. But cf. Muraru and Tănăsescu 2008, pp. 7–9 (statul de drept
encompasses legality, fundamental rights guarantees, separation and balance of powers, access to
justice).
31 The system of constitutional review is explained further in n. 76.
32 D.C.C. 70/2000 (M. Of. No. 334 of 19 July 2000). Emphasis added. The excerpt, while
revealing of the earlier understanding of the principle, is obiter dicta; the main grounds for
rejecting the exception was the existence of a prior decision which had held the provision
constitutional.
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The rule of law has been used sparsely by the Court, for instance as a com-
plementary argument for affirming the erga omnes character of Constitutional Court
decisions solving exceptions of unconstitutionality, namely the effect of constitu-
tional decisions on the adjudication by referring courts of general jurisdiction.33

However, more recently, the Constitutional Court has given more clout to rule of
law guarantees, perhaps also as a result of institutional interaction and socialisation
with international structures, such as the EU Commission and the Venice
Commission in whose institutional discourses the rule of law concept looms large.
The rule of law (and the principle of legality, Art. 1, Paras. (3) and (5)) was used as
an argument to strike down, in its entirety, a 2015 legislative proposal which,
ostensibly in anticipation of the draft EU Network and Information Security
(NIS) Directive,34 would have entrusted all policy and regulatory decisions in the
field of informational security to the Romanian Intelligence Service. The NIS
directive, proposed by the European Commission in 2013, has not yet been adopted
and thus cannot be transposed. Therefore, this argument was an attempt to make a
controversial domestic policy more palatable for a national audience, by reference
to a presumptively respectable and unquestionable EU ‘standard’. No access to a
court was provided in the bill. The Court declared the law unconstitutional on
grounds of a breach of privacy rights, access to justice and due process, and legality
(clarity, precision and predictability of the norm). It cited its decision 70/2000,
adding this time that the principle of the rule of law is not purely procedural but also
presupposes ‘a series of guarantees, including jurisdictional safeguards, to ensure
the protection of rights and liberties by means of limiting the state’.35

In the field of anti-corruption legislation, the rule of law argument was used by
the Court to strike down a proposed amendment to the Criminal Code, which
sought to shield appointed or elected officials from prosecution for misfeasance or
abuse of office and corruption crimes by restricting the definition of ‘public servant’
to low-level civil servants. The Court reasoned that such an amendment would have
hampered the fulfilment of international commitments (anti-corruption treaties
ratified by the country prior to EU accession), the stability of state institutions and,
by implication, the trust of the citizens in state institutions.36

33 D.C.C. 169/1999 (M. Of. No. 151 of 12 April 2000). The issue at stake was a divergence of
opinion between the referring court and the Constitutional Court over the effect (inter partes or
erga omnes) of concrete review (exceptions of unconstitutionality) decisions.
34 http://ec.europa.eu/digital-agenda/en/news/network-and-information-security-nis-directive.
35 D.C.C. 17/2015 (M. Of. No. 79 of 30 January 2015).
36 ‘The Court appreciates that if such actions [corrupt or abusive behaviour by high public offi-
cials] would not be discouraged by way of criminal law, this would result in a breach of funda-
mental values sheltered by the Criminal Code, such as the rule of law, democracy, the supremacy
of the Constitution and the observance of legality, which are proclaimed as supreme values by Art.
1(3) and (5) of the Constitution’ [emphasis added] D.C.C. 2/2014 (M. Of. No. 71 of 29 January
2014). Appeal to the rule of law was made also in D.C.C. 418/2014, (M. Of. 563 of 30 July 2014).
The Constitutional Court interpreted a three-year disqualification to occupy the ‘same function’
applying to officials sanctioned for conflicts of interest or incompatibilities to mean ‘all elective
offices’ and not just the same kind of elective office – mayor, deputy, senator or local or county
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2.2 The Balancing of Fundamental Rights and Economic
Freedoms in EU Law

2.2.1 The balancing of fundamental rights with economic free movement rights has
not raised constitutional issues in Romania so far, due to the relatively idiosyncratic
economic circumstances of the country.

2.3 Constitutional Rights, the European Arrest Warrant
and EU Criminal Law

2.3.1 The Presumption of Innocence

2.3.1.1 The Constitutional Court has thus far rejected all exceptions of unconsti-
tutionality regarding the transposition law, Law No. 302/2004.37 It has stressed that
the internal surrendering procedure meets all constitutional requirements and that all
due process guarantees will be surely respected in the Member State requesting the
extradition. The position of the Constitutional Court is that the executing court has
no authority to rule on the merits of the measure taken by the judicial authority
requesting the surrender. According to the Court, ‘[c]hallenges regarding the merits
will be made in the Member State from which the warrant was issued, where all
[fair trial] guarantees will be observed’.38

The Court of Appeal of Constanța made a preliminary reference to the Court of
Justice of the European Union (CJEU) questioning the way in which the pre-
sumption of innocence might be infringed in the case of an automatic surrender for
the purposes of prosecution, where the surrendered person has not previously been
heard by the issuing judicial authorities.39 The referring court asked whether
deprivation of liberty and forcible surrender under a European Arrest Warrant
(EAW), without the consent of the person, constitutes interference with the right to
individual liberty on the part of the state executing the warrant, and whether such a
forced surrender satisfies the requirements of necessity in a democratic society and
of proportionality in relation to the objective actually pursued. The reference was

councillor. A restrictive interpretation of the legal disqualification would have allowed, for
instance, a mayor found ineligible to run in future parliamentary elections. The Constitutional
Court found the law constitutional only if the disqualification was interpreted extensively (three
year disqualification from running for any elective office).
37 Law No. 302/28.06.2004 regarding judicial cooperation in criminal matters, amended and
republished M. Of. 377 of 31 May 2011.
38 D.C.C. 419/2007 (M. Of. No. 330 of 16 May 2007). See a study of the early rulings of the Court
by Benke 2007; Benke noted ‘the particular importance attached to the principle of mutual
recognition of criminal judgments in the jurisprudence of the Romanian Constitutional Court’.
39 Case C-396/11 Ciprian Vasile Radu [2013] ECLI:EU:C:2013:39.
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based on Arts. 6, 48 and 52 of the EU Charter and Arts. 5 and 6 of the European
Convention on Human Rights (ECHR). Constitutional rights were not mentioned in
the preliminary reference. The question whether constitutional rights could be
considered by the referring court, on the basis of Art. 20 in the Constitution, upon
determining whether international law or the Constitution or national laws comprise
more favourable provisions is fraught with jurisdictional and procedural difficulties.
Conflicting views persist with respect to the question whether ordinary courts can
rely on Art. 20 and consider autonomously which provisions (national or interna-
tional) provide a more favourable treatment to a fundamental right; the prevailing
opinion is that problems of constitutionality are a monopoly of the Constitutional
Court40 (see also Sect. 3.2.2). Thus, the referring court motivated the request for a
preliminary reference exclusively on the basis of fundamental rights guarantees
deriving from EU law (the Charter and general principles of EU law, which include
the ECHR).41

The Grand Chamber of the CJEU found that Framework Decision 2002/58442

must be interpreted as meaning that the executing judicial authorities cannot refuse
to execute a European Arrest Warrant issued for the purposes of conducting a
criminal prosecution on the ground that the requested person was not heard in the
issuing Member State before the arrest warrant was issued.

2.3.1.2 Preliminary review is granted by the courts of appeal; these are the courts
which, according to the transposition law, are charged with deciding in first instance
on the execution of European Arrest Warrants.

Whilst no statistical studies are available, examples of refusal to execute an
EAW, grounded in breaches of fair trial guarantees, can be found in the practice of
the appeal courts.43

40 The Romanian Constitution is fairly detailed in this respect; see, e.g. Art. 23 on individual
freedom, paras. 1 and 11: ((1) Individual freedom and security of a person are inviolable; (11) Any
person shall be presumed innocent till found guilty by a final decision of the court.); and Art. 21 on
free access to justice, paras. 1 and 2: ((1) Every person is entitled to bring cases before the courts
for the defence of his legitimate rights, liberties and interests. (2) The exercise of this right shall not
be restricted by any law.). The ordinary judge can however direct problems of constitutionality
only towards the Constitutional Court (by way of an exception) which in turn can refer them by a
preliminary reference to the CJEU. No request for a preliminary reference has been made by the
Constitutional Court of Romania (CCR) as of yet.
41 From a broader perspective, it is worth pondering whether these jurisdictional complexities and
overlaps at the national level and the countervailing wide interpretive palette in terms of defining
the source and scope of fundamental rights at the disposal of the CJEU do not lead to the neglect
and erosion of rights provisions in the national constitutions. See, for an analysis of the way in
which the current discursive shift towards rights protection under the Charter and the ECHR
impacts negatively on national constitutional fundamental rights guarantees, the argument by Albi
2015.
42 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States (2002/584/JHA), [2002] OJ L 190/1.
43 For instance, Curtea de Apel București, Secția a II-a Penală, Sentința 225/F din 11 septembrie
2009 (EAW for the purposes of executing a foreign sentence; incidental recognition of the foreign
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2.3.2 Nullum crimen, nulla poena sine lege

2.3.2.1 The principle of legality of incrimination is guaranteed by Art. 23(12) of the
Constitution, according to which ‘[p]enalties shall be established or applied only in
accordance with and on the grounds of the law’. According to the Constitutional
Court, this provision entails the premise that the primary lawmaker, by parlia-
mentary statute, or the delegated legislator (i.e. the Government, by means of an
ordinance or an emergency ordinance) must legislate with clarity and not simply
incorporate by reference and analogy subordinate normative instruments or
administrative interpretations in the definition of a criminal offence.44

Problems arose in the matter due to conflicting interpretations and the ensuing
jurisdictional turf wars between the Constitutional Court and the High Court of
Cassation and Justice. For instance, when a 2007 Constitutional Court decision
declared the decriminalisation of libel and slander unconstitutional on the grounds
of a breach of dignity, conflicting interpretations arose in practice. Some courts held
that the consequence of the decision was the ‘abrogation of the abrogation’ and
consequent re-criminalisation, whereas some courts deemed the decision inconse-
quential until such time as the lawmaker should decide to heed it and recriminalise
defamation. Conflicting decisions by the Constitutional Court (2013, exception of
unconstitutionality) and the High Court of Cassation and Justice (2010, recurs în
interesul legii (extraordinary appeal on points of law)), with neither jurisdiction
yielding to the other’s interpretation, did little to clarify this legal quagmire.45

A more recent clash occurred in the context of the entry into force of the New
Criminal Code, with divergent decisions over the interpretation of the lex mitior
principle and its application to the so-called autonomous criminal law institutions
(such as repeat offences, plurality of offences, statutes of limitations).46 The High
Court considered that, during the overlap, judges could combine provisions con-
cerning the crimes and ‘autonomous institutions’ rules, in order to compute the

judgment as a result of the citizen’s expressed desire to execute the sentence in Romania; refusal to
recognise a judgment of the Tribunal de Grande Instance de Paris, due to breaches of fair trial
guarantees: trial in absentia, lack of representation by either a private defence attorney or a
court-appointed public defender); Curtea de apel Cluj, Secţia penală şi pentru cauze cu minori,
Sentinţa nr. 14 din 3 martie 2014 a judecătorului de drepturi şi libertăţi (refusal to execute an
EAW issued by the Trial Court of Badajoz, Spain, due to the lack of an internal arrest warrant and
due to breaches of procedural fairness amounting to an infringement of the presumption of
innocence).
44 D.C.C. 363/2015 (M. Of. No. 495 din 6 iulie 2015), declaring unconstitutional a provision in
Law 241/2015 on the prevention and punishment of tax evasion. Article 6 criminalised the
non-remittance to the Government, within 30 days, of taxes withheld at the source. According to
the reasoning, an insufficient definition of the term ‘tax or levy withheld at the source’ in the law or
the Fiscal Code breached the principle of nullum crimen, nulla poena sine lege, including the
prohibition of extensive interpretation by analogy.
45 D.C.C. 206/2013 (M. Of. No. 350 of 13 June 2013) (CCR); Decision of the HCCJ, Joined
Sections, No. 8/18.10.2010, M. Of. No. 416 of 14 June 2011.
46 D.C.C. 265/2014 (M. Of. No. 372 of 20 May 2014) (CCR); Decision No. 2/14.04.2014, High
Court of Cassation and Justice, Section on Solving Problems of Criminal Law Interpretation.
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sanctioning regime most favourable to the offender, whereas the Constitutional
Court interpreted penal retroactivity to mean choosing the most favourable regime
to the defendant, as established by either of the two codes taken as a whole.

The overall complexity entailed by the interpretation of the principle of legality
of incrimination is not yet reflected in, and no jurisdictional conflicts have as of yet
arisen with regard to, the interpretation of the EAW transposition law, due to the
institutional reservations to deal with the matter of judicial cooperation. The
Constitutional Court invariably rejects all exceptions of unconstitutionality con-
cerning Law No. 302/2004; the High Court routinely orders the execution of
warrants on appeal.

2.3.3 Fair Trial and In Absentia Judgments

2.3.3.1 The right to a fair trial is guaranteed under Art. 21 of the Constitution.
Paragraph 3 reads: ‘All parties shall be entitled to a fair trial and a solution of their
cases within a reasonable term.’ According to Art. 24, throughout the trial parties
have the right to be represented by a court-appointed defender or a private lawyer.
The general fair trial guarantee also implies ECHR standards since, the Romanian
Constitution adopts a ‘monist-comparative’ solution with respect to human rights
treaties, which means that the higher level of protection, domestic or international
as the case may be, will be applied (Art. 20).

The Constitutional Court has interpreted Art. 21 to imply the principle of
equality of arms in criminal law. For instance, a very recent decision declared
unconstitutional an article of the new Criminal Procedure Code which authorised
the rendering of rulings on granting revision relief (an extraordinary appeal) with
the participation of the prosecutor but without citing the parties.47 According to the
new Criminal Procedure Code that entered into force on 1 January 2014 (Art. 466),
a criminal trial can be reopened if the initial judgment resulted from an in absentia
procedure. In absentia is defined as justified impossibility to take part in the pro-
ceedings and inability to notify the court of the matter or lack of citation or official
notice. The term for introducing such action is relatively stringent, i.e. a month from
the date of having knowledge of the conviction.

The European Court of Human Rights has ruled against Romania (violation of
Art. 5) in a case involving the reopening of an in absentia trial, pursuant to sur-
render on the basis of an EAW. The former criminal procedure code did not provide
for the possibility of the court to suspend the execution of the initial sentence after
reopening the proceedings.48

47 D.C.C. 506/2015 (M. Of. No. 539 of 20 July 2015).
48 Sa ncra ̆ian v. Romania, no. 71723/10, 14 January 2014.
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2.3.4 The Right to a Fair Trial – Practical Challenges Regarding
a Trial Abroad

2.3.4.1 Neither public nor private funding is available for covering the legal
expenses of individuals surrendered pursuant to an EAW.

The rate of acquittal is well under the European average. Recurrent public
debates have revolved around the somewhat higher percentage of acquittals in
anticorruption cases (as compared with ‘regular’ criminal law trials), which,
according to statistics and annual official releases of the National Anticorruption
Directorate, levels around 9% yearly.49

2.3.4.2 No official data or statistics of any kind exist regarding extradited indi-
viduals who have subsequently been found innocent.

2.3.5 The Right to Effective Judicial Protection: The Principle
of Mutual Recognition in EU Criminal Law and Abolition
of the Exequatur in Civil and Commercial Matters

2.3.5.1 Not applicable.

2.3.5.2 Debates on the suitability of transposing mutual recognition from (osten-
sibly less problematic) internal market and regulatory matters to criminal law and
civil and commercial disputes presuppose an internalisation of legal debates that
have gradually, incrementally grappled with the legislative and judicial develop-
ments in ‘old Europe’, in slow lockstep with the evolution of practices.

Romania is a recent Member State where enthusiasm for accession was not yet
been blunted by qualifications and reservations regarding the proper course of
integration. By the same token, Romanian legal doctrine is still characterised by a
strong positivistic penchant (and a relatively rudimentary strain of positivism). The
‘mechanical jurisprudence’50 and doctrine entailed by this post-communist
methodological propensity are not very useful in the context of sophisticated new
practices, such as the emerging European ‘constitutionalisation’.

2.3.5.3 Concerns about the shift in the role of the judiciary have thus far not been
adequately addressed, whereas the dearth of commentary on these issues is a
ground for concern. More generally, few writings exist on the impact of
Europeanisation on judicial culture.51

In the case of the younger generation of judges and scholars, the older
methodological predilection for ‘simplistic legal positivism with a thin Marxist

49 Official Press Release for 2014. http://www.pna.ro/faces/comunicat.xhtml?id=5982.
50 This appears to be – in various degrees – a post-communist commonality; see, Kühn 2011.
51 For a welcome exception in the Romanian doctrinal landscape, see Guțan and Selejan-Guțan
2014.
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sauce’52 has been replaced by or seasoned with an equally unselfconscious, sim-
plistic and often instrumental internationalisation. That is to say that international
documents, case law, developments, soft law and doctrine are cited in an often
encomiastic and rather haphazard manner, without clear distinctions or an analyt-
ically disciplined assimilation (‘internalisation’) of the developments and practices
concerned.

In the case of the judiciary as such, the openness towards dialogical incursions
and international networking are coupled with an increasing isolation from all
internal accountability mechanisms: in the name of judicial independence, the
Superior Council of the Magistracy has been virtually isolated from all social or
political levers of responsibility and, moreover, this original transposition of the
French-Italian model has subsequently been progressively shielded by the
Constitutional Court from future amendments (see Sects. 1.1.2 and 2.3.6).53 A
recent decision of the Constitutional Court rendered even a recall procedure, by
virtue of which the Superior Council was accountable to the system as such,
inoperative.54

2.3.5.4 In the context of an increased use of EAW execution requests and the trivial
matters at stake in some requests, the introduction of a proportionality test would be
welcome.

2.3.6 EU Monitoring of Anticorruption Measures in Romania

Romanian criminal law and penal policy have been significantly influenced by pre-
and post-accession conditionalities relating to anticorruption measures. One could
safely say that anticorruption criminal policy functions almost as a
quasi-constitutional phenomenon, insofar as it significantly affects both the oper-
ation of the political-constitutional systems as such, and patterns of institutional
discourses and structures of justification.

The focus on anti-corruption as a determining criterion in the monitoring of the
new Member States is a more general recent tendency of the Union55 which may by
virtue of a ratchet effect generate new EU constitutional vocabularies and institu-
tional developments.56 To wit, the Vice-President of the European Commission at
the time, Justice Commissioner Viviane Reding, recently floated the idea of a
post-accession new constitutional mechanism, analogous to the Copenhagen cri-
teria. The Justice Commissioner supported her plan to solve the ‘Copenhagen

52 Czarnota 2009, p. 179: ‘The dominant type of legal theory under communism was simplistic
legal positivism with a thin Marxist sauce.’
53 D.C.C. 799/2011 (M. Of. No. 440 of 23 June 2011).
54 D.C.C. 196/2013, regarding the exception of unconstitutionality of Art. 55, paras. (4) and (9) of
Law No. 317/2004 on the Superior Council of the Magistracy (M. Of. No. 231 of 22 April 2013).
55 Schrot and Bostan 2004. More generally, Szarek-Mason 2010.
56 Generally, Sadurski 2012.
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dilemma’ (i.e. the non-democratic derailment of a Member State after accession) by
reference to the Cooperation and Verification Mechanism for Romania and
Bulgaria.57 The proposal of squaring the circle between soft power and the ‘nuclear
option’ of Art. 7 TEU (in Reding’s words) by way of a ‘post-Accession
Copenhagen’ is now under consideration in the European Commission and
European Parliament. Whether or not it will be explicitly called so in the consti-
tutive treaties, a European constitutional area (which includes quasi-constitutional
vocabularies such as anti-corruption) has crystallised at the interface of national and
international guarantees.

The post-accession CVM mechanism was initially scheduled to lapse after three
years (in 2010) but has in the meanwhile been extended, seemingly indefinitely.
The judicial reform and the related anti-corruption benchmarks have taken the
upper hand in the monitoring. In the aftermath of a protracted domestic constitu-
tional crisis in 2012, the European Commission has included general references to
the ‘Romanian constitutional system’ as such in its biannual reports. This was
supported with/based on the argument that judicial reform is related to the rule of
law and, although not technically a part of the judicial system, the Constitutional
Court and the Constitution are essential to the rule of law.

More concretely, anti-corruption policies are implemented in the field of penal
policy by the National Anticorruption Directorate (NAD), a structure ostensibly
subordinate to the General Prosecutor’s Office Attached to the High Court of
Cassation and Justice (in the vernacular, it is still referred to by its former title, the
General Prosecutor’s Office of Romania). NAD has jurisdiction over mid- and
high-level corruption, defined ratione materiae by the value of the bribe or prej-
udice that has to exceed 10,000 and 200,000 EUR, respectively. Ratione personae,
the institution has jurisdiction over corruption crimes committed by enumerated
categories of public officials, according to Law 78/2000 on the Prevention,
Investigation and Sanctioning of Corrupt Acts. In practice, the office is fully
autonomous, since the symmetrical modes of appointment and tenures of both the
General Prosecutor and the Chief Prosecutor of the NAD in practice guarantee the
functional independence of the anti-corruption prosecutorial office within the Public
Ministry.58

A wave of high-profile arrests and convictions have nearly captured the public
sphere. There are neatly divided camps, on the one hand of detractors of
anti-corruption prosecutions, which are perceived as politically motivated and/or a
form of ‘televised justice’ and, on the other hand, supporters, who see

57 ‘Safeguarding the rule of law and addressing the “Copenhagen Dilemma”: Towards a new EU
mechanism’, address by Viviane Reding, Vice-President of the European Commission, to the
General Affairs Council, Luxemburg, 22 April 2013. http://europa.eu/rapid/press-release_
SPEECH-13-348_en.htm.
58 Both the Chief Prosecutor of the NAD and the General Prosecutor of the Prosecutor’s Office
attached to the High Court of Cassation and Justice are appointed by the President, on the
recommendation of the Minister of Justice, upon receipt of the high judicial council’s advisory
opinion on the nominee. The term of office is three years, renewable once.
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anti-corruption policies and institutions as a panacea or – in the extreme version of
the discourse – even a substitute for a corrupt political system.59 The very auton-
omy of the structure, which is monitored effectively only by the High Council (itself
a fully autonomous body), lends itself easily to speculative journalism about the
ends and means of anti-corruption.

2.4 The EU Data Retention Directive

2.4.1 The Romanian Constitutional Court was first confronted with national leg-
islation implementing the Data Retention Directive in 2009, prior to the annulment
of the Directive by the Court of Justice.

The Romanian Constitutional Court ruled on an exception of unconstitutionality
regarding Law No. 298/2008 and held that the open-ended authorisation to collect
traffic data and ‘related data (date conexe)’ was a disproportionate infringement of
the constitutional guarantees of the freedom of expression, the right to secrecy of
correspondence and the general right to privacy.60 Proportionality played a crucial
role in the analysis, since Art. 53 on restriction of certain rights and liberties is the
reference norm for assessing rights limitations.

The Court emphasised the way in which blanket retention of data affected the
rights of the addressees of electronic or mobile phone communications: ‘[t]he rights
to privacy of the addressee of a communication are thus exposed in the absence of
any element of volition, as a result of someone else’s behaviour, without having the
possibility to counter the latter’s bad faith or intention to harass or blackmail the
addressee.’61 The Court also stressed the way in which blanket retention has a
chilling effect on rights and inevitably creates a general climate of suspicion.

59 A volume of interviews with anticorruption prosecutors, with the head of the National Integrity
Agency and with a notorious NGO activist is entitled, revealingly, ‘I vote DNA’ (DNA is the
Romanian acronym for Direcția Națională Anticorupție (National Anticorruption Directorate)).
Ghinea 2012. In the meanwhile, one of the interviewees – the director of the integrity agency – has
been indicted on corruption charges.
60 The directly relevant provisions in the Constitution are those of Art. 28 on secrecy of corre-
spondence (‘Secrecy of the letters, telegrams and other postal communications, of telephone
conversations, and of any other legal means of communication is inviolable.’), Art. 30(1) on
freedom of expression (‘Freedom of expression of thoughts, opinions, or beliefs, and freedom of
any creation, by words, in writing, in pictures, by sounds or other means of communication in
public are inviolable.’), and Art. 26 on private and family life (‘(1) The public authorities shall
respect and protect the intimate, family and private life.; (2) Any natural person has the right to
freely dispose of himself unless by this he infringes on the rights and freedoms of others, on public
order or morals.’). Note that the Romanian Constitution uses a stricter language than the
Convention in terms of its definition of secrecy of correspondence (the right is defined as ‘invi-
olable’, whereas Art. 8 ECHR uses the milder term ‘respect’).
61 D.C.C. 1258/2008 (M. Of. No. 798 of 23 November 2009).
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A new transposition law, Law 82/2012, brought before the Court by an
exception of unconstitutionality, was struck down in July 2014 (the law was
invalidated in toto).62 Law 82/2012 had purported to heed the prior constitutional
ruling by making marginal or cosmetic changes to the impugned provisions (so that,
for instance, ‘related data [date conexe] needed for the identification of the sub-
scriber or user’ became, simply, ‘necessary data’). The Court noted that such
amendments were not of a nature to alter its position, insofar as the provisions
continued to be open-ended and the law did not seek to limit the number of
individuals and officials with access to such data to the greatest degree possible.

In its reasoning, a unanimous Court stressed that:

[T]he infringement of fundamental rights regarding private and family life, secrecy of
correspondence, and freedom of expression is very wide in its scope and reach [de mare
amploare] and must be considered extremely serious [deosebit de gravă], whereas the fact
that such data are subsequently stored and used without informing the subscriber or reg-
istered user is of the nature to imprint in the consciousness of concerned individuals the
feeling that their private lives are subject to constant surveillance [emphasis in original].63

Interestingly, the 2014 ruling considered that implementation of the Directive
concerns two stages, namely, blanket storage of data and use of the stored infor-
mation, respectively. Only unsupervised access to data was deemed constitutionally
suspect, insofar as privacy and secrecy of correspondence are concerned. According
to the Court,

[T]he Court appreciates that the nature and specificities of the first stage, insofar as the
lawmaker deems the storage necessary, does not in and of itself impinge upon the exercise
of the right to private and family life or the secrecy of correspondence. Neither the
Constitution nor Court precedents forbid preventive retention and storage, inasmuch as use
of the data is accompanied by adequate safeguards and is not disproportionate in nature.64

The structure of the reasoning, in this respect, tracks that of the annulment
judgment of the CJEU.

A significant part of the 2014 ruling grappled with a peculiarity of recent
Romanian legislation, i.e. the large scope of delegations to the intelligence services.
Thus, the 2014 decision invalidated an authorisation to the intelligence services,
which, according to the law, would have received a generous access to traffic data
‘concerning the prevention and combatting of threats to national security’. This
mandate, the justices observed, unlike the request of a prosecutor (which must be
sanctioned by the judge of rights and liberties), was not controlled by a court or
indeed by any external body.

Moreover, whereas two national institutions, the Data Protection Agency
(Autoritatea Națională de Supraveghere a Prelucrării Datelor cu Caracter

62 D.C.C. 440/2014 (M. Of. No. 653 of 4 September 2014).
63 Ibid., para. 65 (emphases in original).
64 Ibid., para. 60.
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Personal (ANSPDCP)) and a regulatory agency (Autoritatea Națională pentru
Administrare și Reglementare în Comunicații (ANCOM)) are nominally entrusted
with the supervision of the way in which public service providers fulfil their legal
obligations with respect to data retention, storage and access, and can impose
sanctions (misdemeanour fines), the Court noted that ‘no authentic control mech-
anism exists, to ensure that such institutions permanently and effectively implement
the law [i.e. in monitoring the public services providers]’.65

In September 2014, a majority decision declared unconstitutional legislative
provisions which introduced an obligation, incumbent upon service providers, to
retain and store identification data pertaining to purchasers of prepaid SIM cards
and users of open access internet services. The reasoning departs from the logic of
the earlier ruling in July, insofar as in the paradigm of the newer decision blanket
retention and storage as such (‘first stage’) are described as negatively affecting
constitutional rights.66 This volte face in argumentation was duly pointed out and
criticised by the three dissenting justices.

In early 2015, a unanimous Court rendered a decision on a germane issue,
declaring the Law on ‘Cybersecurity’ unconstitutional in its entirety. The impugned
act would have in effect granted broad, almost unfettered supervisory discretion
over data and internet network security policy to the Romanian Intelligence Service
(SRI). The ‘Cybersecurity Law’ purported to ‘transpose’ avant la lettre the draft
NIS Directive (see supra Sect. 2.1.3).67

In early 2015, in the wake of this series of decisions of unconstitutionality
concerning the legislation transposing the Data Retention Directive, the retention of
identification data pertaining to purchasers of prepaid SIM cards, and the Law on
‘Cybersecurity’, the President of the Constitutional Court publicly accused the SRI
of exerting undue pressure on the justices (i.e. to render constitutionality rulings). In
response, the incumbent Director of the Romanian Intelligence Service, George
Maior, charged the Court for its alleged lack of moral responsibility and good faith
and subsequently resigned, arguing that the unconstitutionality decisions had
crippled the pursuit of his institution’s objectives and mission and consequently the
fulfilment of his own mandate as Director of internal intelligence.68

In October 2015, another data retention law (also dubbed the ‘Big Brother Law’)
was passed in Parliament. Law 235/2015 Amending Law 506/2004 On Personal

65 Ibid., Para. 68.
66 D.C.C. 461/2014, M. Of. No. 775 of 24 October 2014.
67 An English translation of the decision can be found on the Court website, https://www.ccr.ro/
jurisprudenta-decizii-de-admitere.
68 Newscast, National Television, 25 January 2015. The Romanian Intelligence Service Puts More
Pressure [on the Court]: George Maior Declares That He Will Know Whom to Point Out as the
Main Culprit in the Case of a Catastrophe. http://stiri.tvr.ro/sri-mareste-presiunea–george-maior-
spune-ca-stie-pe-cine-va-arata-cu-degetul-in-caz-de-catastrofa_55586.html.
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Data Processing and the Protection of Privacy in the Field of Electronic
Communications69 explicitly provides that all requests for traffic data, ‘made by
prosecutors or state authorities with national defence or intelligence attributions’,
have to be authorised by a judge; traffic, location or equipment identification data
must be deleted or anonymised within three years at most. When a request from a
court or prosecutor’s office or state authority with defence or intelligence attribu-
tions is made for such data, the obligation of service providers to store and preserve
such data extends to a maximum term of five years from the date of the request or
the date of the rendering of a final court judgment, respectively. This last ‘Big
Brother’ law was prepared by extended consultations among party factions, under
the patronage of the Presidency, and consequently passed by a landslide in
Parliament. Thus, it was not challenged before promulgation, and the Ombudsman
raised no direct exception of unconstitutionality before the Court. Nonetheless, the
lack of an ‘abstract’ challenge leaves still open a possible ‘concrete’ challenge by
exception of unconstitutionality raised by a party in the course of a future criminal
trial, should the evidence issue from application of this law.

2.5 Unpublished or Secret Legislation

2.5.1 Unpublished or secret measures would not pass the constitutional muster,
insofar as they were normative in nature. In this respect, the curbing of Romanian
Intelligence Service attributions by virtue of the ‘Cybersecurity Decision’ of 2015 is
apposite. The reluctance of the Constitutional Court to sanction the incorporation
by reference of administrative acts (e.g. ministerial orders and circulars) is also
relevant in this vein.

2.6 Rights and General Principles of Law in the Context
of Market Regulation: Property Rights, Legal Certainty,
Non-retroactivity and Proportionality

2.6.1 Not applicable.

69 Law No. 235/2015, M. Of. No. 767 of 14 October 2015.
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2.7 The ESM Treaty, Austerity Programmes
and the Democratic, Rule-of-Law-Based State

2.7.1 Not applicable.

2.7.2 Not applicable.

2.7.3 Romania was subject to EU-related Balance-of-Payments (BoP) ‘economic
emergency’ measures right after the onset of the sovereign debt crisis.70 In 2009,
the Council agreed to make medium-term financial assistance of up to 5 billion
EUR available, in conjunction with a Stand-by Agreement with the IMF (in the
amount of 11.4 billion SDR, approximately 12.9 billion EUR), with a further 2
billion EUR being provided by the World Bank (WB), the European Investment
Bank (EIB) and the European Bank for Reconstruction and Development (EBRD)
(the WB provided 1 billion under a Development Policy Loan, whereas the EBRD
and the EIB provided 1 billion combined).

The measures agreed with the lenders did not single out pension or salary cuts
(see, for instance, the Memorandum of Understanding with the European
Commission of 23 June 2009, which recommended only foregoing scheduled
salary increases and replacing departing public employees at a rate of 1 to 7).71 Yet
the agreed budgetary and fiscal discipline targets were such that few alternatives to
salary and pension cuts were available.

Law 329/200972 was passed in furtherance of obligations undertaken by
Romania through memoranda concluded with the European Commission and the
IMF. It provided for a restructuring of public institutions (entailing also, under
certain conditions, the firing of redundant public service employees), the rational-
isation of public expenditures by 15.5% monthly reductions in October-December
2009, and the obligation of public employees drawing a pension higher than the
average gross salary to opt between the pension and the salary.

The Constitutional Court was seized of the issue in abstract review, by virtue of
an objection of unconstitutionality raised by the parliamentary minority. The
objection identified various procedural and substantive flaws. In terms of procedural
flaws, the complainants argued that the plea of necessity under Art. 53, under which
the law had been adopted, did not conform to the constitutional conditions
regarding the declaration and imposition of a state of emergency. This argument
was important, since a national state of emergency on the ground of ‘defence of
national security’ constitutes a legitimate purpose for restriction of rights according

70 I borrow the metaphor ‘economic emergency’ from Kilpatrick 2015. The term is apposite in the
Romanian context, since dealing with a national emergency was the legitimate objective advanced
as justification for the rights restrictions.
71 http://ec.europa.eu/economy_finance/assistance_eu_ms/romania/index_en.htm.
72 Law No. 329/05.11.2009 regarding the Restructuring of Public Institutions, the Rationalisation
of Public Expenditures, the Support for the Business Environment and the Implementation of
Memoranda of Understanding with the EU Commission and the International Monetary Fund.
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to Art. 53, which provides for the proportionality principle. According to the
argument of the complainants, since the law was justified as an emergency measure,
the requirements of Government Emergency Ordinance 1/1999 on the state of siege
and the state of emergency should have been applied. Moreover, the parliamentary
challenge was based on the reasoning that, according to Art. 93 (on emergency
powers), the President should have instituted a state of siege or state of emergency
and asked for parliamentary approval within five days at the latest. The
Constitutional Court dismissed this objection to the austerity measures adopted
under a plea of necessity, with the reasoning that the term ‘defence of national
security’, as used in Art. 53, has a wider meaning than the term ‘state of siege or
state of emergency’ envisioned by Art. 93. What is worthy of note is that the Court
thus confirmed that restriction of rights in the context of an economic crisis qualifies
as part of ‘defence of national security’ under Art. 53.

A second procedural argument was less dramatic in nature. The complainants
alleged that the law unlawfully presumed (in the case of restructuring) that a
positive clearance would in fact be issued by the audit authority, the Court of
Accounts.73

The complainants additionally put forth a number of substantive objections,
arguing that the law infringed the right to property (Art. 44) and the right to ‘labour
and social protection of labour’ (Art. 41), insofar as it compelled publicly employed
pensioners to opt between the two incomes. Further, the general prohibition of
discrimination in Art. 16 was also invoked with regard to the firing criteria.

The law was upheld by a majority of the Court, except insofar as it covered
‘constitutionally entrenched offices and mandates’ (an interesting and perhaps not
fully public-spirited exception). The majority opinion insisted upon the propor-
tionality and especially the time limitation of most restrictions:

We must emphasise that the essence of the constitutional legitimacy of rights or liberties
restrictions is the exceptional and temporary character of a measure. … It falls upon the
state to find solutions to counteract the economic crisis, by adequate economic and social
policies. The reduction of public sector employees’ incomes cannot constitute, in the long
term, a proportional measure. Contrariwise, the extension of such measure may result in
unintended effects and disturb the good functioning of public institutions and state
authorities.74

There were three dissenting justices, who emphasised that the complainants were
correct to raise the procedural argument regarding the requirement for the Court of
Accounts to authorise cases of institutional reorganisation by means of government
decree (Hotărâre de Guvern). Additionally, they stressed the substantively distinct
levels of constitutional protection which ought to apply to pensions and public

73 According to Art. 117(2): ‘The Government and Ministries may, on the authorization of the
Court of Audit, set up specialised agencies in their subordination, but only if the law acknowledges
the competence thereof.’
74 D.C.C. 1.414/2009 (M. Of. No. 796 of 23 November 2009).
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sector salaries, respectively. This minority caveat resurfaced in subsequent majority
opinions.

A series of constitutional decisions (Nos. 872, 873, 874) was rendered by the
Constitutional Court on 25 June 2010 on conditionality-related austerity measures.
The most prominent ruling was Decision 872/2010,75 which resulted from an
objection of unconstitutionality raised (referred) by the High Court of Cassation and
Justice.76 Law 118/2010 on Measures Necessary to Restore Budgetary Balance
welded together a string of restrictions, among which were the reduction of pen-
sions by 15%, a 25% public sector salary cut and a 15% diminution of unem-
ployment benefits and child allowances. According to the High Court, the
reductions were disproportionate and discriminatory, the reiteration of the restric-
tions in 2010 breached the principle according to which restrictions ought to be
temporary in order to be considered proportionate, and was also – insofar as the cuts
were applicable to the judicial system – in breach of judicial independence.

Most of the challenges were held by the Constitutional Court to be unfounded,
either in proportionality review (salaries) or in principle. In the case of the argument
regarding judicial independence, the Court insisted that judges ought to shoulder
common burdens and that judicial independence comprises many elements, ‘none
of which must be either neglected or absolutised’. Some challenges were rejected
by the Court with the procedural reasoning that not all social benefits are protected
constitutionally to begin with, and thus can be either granted or stripped at the
legislative level.

However, the Constitutional Court upheld the challenge of unconstitutionality
referring to the scheduled pension cut, with the argument that constitutional pro-
tection in Art. 47(2) and the special character of pensions, which are partly con-
tributory in nature, shielded them from state interference. The state could not invoke
hardship in defence of such measures, as the good husbandry of the social insurance
budget is incumbent on the state. According to the Court,

[T]he aim of the pension is to compensate during the passive life of the insured person the
latter’s contribution to the State social security budget under the contributory principle and
to ensure the means of subsistence of those who have acquired this right by law (con-
tributory period, retirement age, etc.). Thus, the State has a positive obligation to take all
means necessary to achieve that objective and to refrain from all conduct likely to limit the
right to social security.

75 D.C.C. 872/2010 (M. Of. No. 433 of 28 June 2010). An English translation of this ruling can be
found on the Court website.
76 In the Romanian system, the constitutionality of a law can be verified by the CCR in abstracto,
ex ante, before promulgation (Art. 146(a)), subsequent to an objection of unconstitutionality raised
by the President, the Speaker of either House, the Government, the High Court of Cassation and
Justice, the Ombudsman (‘Advocate of the People’, Avocatul Poporului), 50 deputies or 25
senators, as well as ex officio on laws amending the Constitution. Laws and ordinances can be
subjected to the Court by virtue of an exception of unconstitutionality, raised by parties in cases
pending before courts or arbitration tribunals (or ex officio – as referrals – by the courts), as well as
directly, by the Ombudsman (in the latter case, the term ‘exception’ is somewhat of a constitutional
misnomer, since the Advocate of the People challenges the norm abstractly).
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In terms of reasoning, although the tenor of the argument of the High Court in its
referral was that pension would be a form of property under the Constitution and
the ECHR, and although the Constitutional Court did cite in support of its own
reasoning the well-known decisions of the Hungarian Constitutional Court from
1995 and 1997, the decision did not rest upon the argument that some parts of the
social insurance scheme would be accorded ‘property-like protection’.77 Article 44
(right to property) was not mentioned in the court’s reasoning. The finding of
unconstitutionality with respect to pension reductions rested entirely on Art. 47(2)
(living standard), which refers to the right to pensions in the same vein as the right
to maternity leave, public health care, unemployment benefits ‘and other forms of
public or private social securities’, generically referred to as ‘the right to social
assistance, according to the law’.

Another referral from the High Court, adjudicated on the same day, concerned
the 2010 Law Concerning some Measures with Respect to Pensions. The act
sought, in the crisis context, to subject the so-called ‘special pensions’ (i.e. pensions
of Members of Parliament, members of the military and diplomatic services, the
judiciary, prison system, police, etc.) to the general legislative regime applicable to
the contributory pension scheme. Whereas the austerity measures were generally
upheld on the basis of the argument that such pensions were not calculated on the
basis of the ‘contributory principle’ and were thus not constitutionally immune
from changes, the rule seeking to eliminate the service pension of judges, prose-
cutors and ‘assistant magistrates’ of the Constitutional Court78 was struck down.
This seems somewhat paradoxical in the light of the Court’s previous ruling; the
reasoning of the Court was that it would have infringed upon the principle of
judicial independence and prosecutorial impartiality, as guaranteed by Arts. 124(3)
and 132(1) of the Constitution.79

In another decision rendered on the same date, Decision 874/2010,80 the
Constitutional Court adjudicated on a further objection regarding the Law on
Measures Necessary to Restore the Budgetary Balance, raised by deputies and
senators. The objection revisited in part the analytical structure of the High Court
referral, previously addressed by Decision 872 (regarding the constitutional defi-
nition of emergency, the nature of acquired rights, the special status of pensions,
etc.). An additional and somewhat eccentric argument in the MPs’ objection was
that the salary cuts not only breached legitimate expectations but also imposed a
levy on the public sector, analogous to a tax burden. The logic was that, should the
cut be considered a form of taxation, this would lead to the conclusion that the

77 For a scathing criticism of this argument in the Hungarian context (as ‘state socialism redi-
vivus’), see Sajó 1995 and 1996.
78 According to the Law on the Status of Magistrates 303/2004, judges and prosecutors benefit, at
the age of 60, after 25 years of service, from a service pension, at the rate of 80% of their income
(computed from gross salary and benefits) of the last month of service. Assistant magistrates of the
Constitutional Court are assimilated to regular magistrates in terms of legal status.
79 D.C.C. 873/2010 (M. Of. No. 433 of 28 June 2010).
80 D.C.C. 874/2010 (M. Of. No. 433 of 28 June 2010).
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general prohibition of discrimination in Art. 16 and the requirements contained in
Art. 56(2) (fair distribution of the tax burden) were also breached, since private
sector employees would contribute 16% of their revenue to the state budget whereas
their counterparts in the public sector would suffer a burden of 41% of their income.
Since the issues mirrored in good part those addressed in its prior decision, the
Constitutional Court reiterated and refined the main tenets of its prior reasoning.
First, emergency has an autonomous meaning in Art. 53. Here, the Court renewed
its extensive references to IMF and EU Commission reports in order to substantiate
the existence of an economic emergency. Secondly, all forms of social protection
mentioned in the Constitution can be restricted if proportionality is observed. And
thirdly, the right to a pension has a special status, which implies legitimate
expectations that are opposable to the state and immunises this right from arbitrary
governmental intrusions. Again, the Court refused to explain the special constitu-
tional character of pensions by exclusive reference to contributiveness, i.e. in terms
of a property-oriented justification. It held the pension cut to be unconstitutional
solely by reference to Art. 47. Had the argument been formulated in terms of
property, the extension of the unconstitutionality finding to the reduction of
allowances paid for the attendants of disabled pensioners would have been difficult
to justify, as such pensions and attendant allowances are based on need.81

The logic of the Court strikes therefore a mild ‘Solomonic’ chord in this respect,
since the exclusive reliance on the ‘living standard’ guarantee of Art. 47 fails
somewhat to explain the complete denial of protection to other rights enumerated in
that article and affected by the austerity measures (maternity, unemployment ben-
efits, etc.). Arguably, another Solomonic inconsistency of the austerity-related case
law of the Constitutional Court is the use of the principle of judicial independence
to single out and immunise the special pensions of magistrates from reduction (but
not their salaries).

2.8 Judicial Review of EU Measures: Access to Justice
and the Standard of Review

2.8.1 Romanian courts (with the exception of the Constitutional Court, which has
made no request for a preliminary ruling as of yet) have been increasingly active in
making referrals to the CJEU. To date, 104 requests for a preliminary ruling have

81 Ibid., ‘The Court also notes that according to Art. 54(a) of the Law No.19/2000, disability of
first degree is characterised “by the total loss of working capacity, the capacity of self-help,
self-conduction or spatial orientation, the disabled person requiring constant care or supervision
from another person”. Therefore, the decrease by 15% of allowances of attendants for pensioners
with disabilities of first degree, as well as establishing a pension-point value lower than the existent
value to calculate the gross amount of attendant allowance, are contrary to Art. 47(1) of the
Constitution, because the state failed to fulfil its obligation to take appropriate social protection
measures.’
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been made, originating from all jurisdictional tiers (Judecătorii, Tribunale, Curți de
Apel, Înalta Curte de Casație și Justiție).82 Out of these referrals, 29 are still
pending and 75 have been finalised. Out of the latter, 32 resulted in preliminary
rulings, 17 were rejected as inadmissible, another 17 were disposed of by reasoned
order on the basis of Art. 99 of the Rules of Procedure and 9 were removed from the
docket at the request of the referring court.

One can notice a steady increase in references over the last few years. Over half
of the requests for preliminary references (57) have been registered with the Court
of Justice during the past three years alone (the breakdown is: 12 since 1 January
2015, 38 in 2014, 17 in 2013, 13 in 2012, 14 in 2011 and 17 in 2010).

The subject matter of the cases runs almost the full gamut of prerogatives of the
Union, e.g. from rights attached to European citizenship to the interpretation of the
non-discrimination directive and the free movement of goods.

The first preliminary ruling on a Romanian reference, the Jipa case, concerned
the question whether a Romanian restriction on travel for up to three years appli-
cable to a citizen removed (because of being an illegal resident) from another
Member State with which Romania had concluded a readmission agreement, would
constitute a breach of EU citizenship-related free movement rights of citizens and
their families.83 The second, somewhat of a cause celèbre locally, concerned the
conformity of a national pollution tax (in effect a first registration levy on cars),
which indirectly burdened the owners of second-hand automobiles purchased in
other Member States yet did not discourage the local purchase of second-hand
vehicles of the same age and condition.84

Until very recently, most of the references concerned exclusively the conformity
of national legislation with EU law, namely, EU law and values were perceived and
used as defences against national law and administrative actions. Nonetheless, this
may change progressively, in lockstep with higher levels of familiarity with EU
law, both in terms of judicial network socialisation and black letter law knowledge.
For instance, the EAW reference of the Court of Appeals of Constanța (Ciprian
Vasile Radu, referred to above in Sect. 2.3.1) sought to test the conformity of
national law transposing the Framework Decision and the limits of the transposed
normative act itself with the rights enshrined in the Charter and the ECHR (as
‘general principles’).

2.8.2–2.8.3 Over the past decade the Constitutional Court has acquired an
increasingly prominent role within the Romanian constitutional system and adopted
a more pronounced activist stance. These conjoined developments have resulted
both from changes in the Court’s prerogatives as well as in the institutional

82 A database and search engine for preliminary references and rulings is maintained by Euroquod,
a working group of judges authorised by the Superior Council of the Magistracy and affiliated with
the National Institute of Magistracy. The database and some statistical data are available at http://
www.euroquod.ro/ue/cereri/evidenta/.
83 Case C-33/07 Jipa [2008] ECR I-05157.
84 Case C-402/09 Tatu [2011] ECR I-02711.
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make-up after the 2003 revision of the Constitution; these changes have led to a
more unstable political system, the institutional dysfunctions of which the Court is
often called upon to umpire.

The shift is visible in quantitative terms (rates of annulment), albeit perhaps more
apparent still in terms of the effect of Constitutional Court decisions in high-stakes
constitutional conflicts, such as the governmental crisis of 2012. The activist positions
of the Constitutional Court have also relied on and generated a higher degree of
‘transnationalisation’ of both jurisprudence and institutional networking.85

In abstract (ex ante) control, the rate of annulment86 is 41.70% in the preliminary
review of laws (98 of 235 decisions), 57.14% in the case of ex officio review of
constitutional revision initiatives (4 out of 7) and 39.47% in the case of standing
orders of Parliament (15 of 38 decisions).87

In concrete control (ex post review), the annulment rate is 2.46% (385 out of
15,654 decisions rendered).

Especially after EU accession, the number of exceptions of unconstitutionality88

exploded, flooding the court with referrals from cases pending before the ordinary
courts. Part of the explanation for this development lies in internal legislative
inconsistencies and in the Court’s tendency to assert its prerogatives in jurisdic-
tional battles with the ordinary judiciary. In this respect the Court was, as one
commentator deftly put it, ‘a victim of its own success’.89

The number of exceptions of unconstitutionality increased from under 500
before 2003 to 8,823 in 2009 and 4,750 in 2010, levelling again after 2011 (1,568,
888, 1,335 and 1,298 in 2012, 2013, 2014 and 2015, respectively).

85 Politics and theory alike were polarised in their perspectives on the 2012 constitutional
developments. See, for different interpretations of the crisis and the role of the Romanian
Constitutional Court in the summer of 2012, Bianca Selejan-Guțan’s critical post, ‘The Illusion of
the Romanian Constitution’, I-Connect, http://www.iconnectblog.com/2012/12/the-illusion-of-the-
romanian-constitution/ (and her book on the Romanian Constitution in context (Selejan-Guțan,
2016)) and the much more sympathetic reading of the issues in Perju 2015. See generally, in the
European context, the comparative studies on Romania and Hungary in Sonnevend and Bogdandy
2015.
86 Annulment in these statistics encompasses all forms of admission, i.e. full and partial annulment
as well as ‘interpretive reservation’ (interpretation in conformity with the Constitution, analogous
to the German verfassungskonforme Auslegung). The latter form of relief is in effect a doctrinal
innovation by the Court, which leads to frequent doctrinal criticism with respect to the effect of an
interpretive decision.
87 The statistics are maintained (updated to July 2015) by the Court and available in English at
https://www.ccr.ro/Statistici-periodice.
88 On the difference between exceptions of unconstitutionality (ex post review) and ex ante,
abstract review of objections of unconstitutionality see supra n. 76 and associated text.
89 See the comparative graphs of abstract and concrete review on the Court website. Tănăsescu
2013, p. 17 notes also the inverse correlation between annulment and referral rates: ‘If in 2008 the
success rate for exceptions was 3%, in 2011 it had reached the lowest ebb, at 0.7%, whereas in
2010 it had been 1.1%, namely, very weak. One would do well to compare these figures against
the yearly average rate of 2.18%, measured for the twenty years of activity’ (translation by the
author).
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There are also EU influences that bear on this general phenomenon and explain
the fluctuation in and the high number of exceptions. Until the criminal and pro-
cedure codes as well as the organic law of the Court were amended in autumn 2010
by Law 177/2010, exceptions were used by litigants as a dilatory strategy to reach
the statute of limitations (prescription of criminal responsibility), since, pending a
decision on the exception, the trial before the judge a quo was stayed whereas the
term of prescription continued to run. The use of these tactics was castigated by the
European Commission as a hindrance to successful anti-corruption policies, which
in turn prompted an expedited legislative revision process.90

2.8.4–2.8.5 German identity control case law was cited with approval; however it
would be far-fetched to assert that the Court has taken an analogous position vis-à-
vis EU law on the basis of the eternity provision of the Romanian Constitution. The
Romanian Constitutional Court takes a Euro-friendly position, to the point of
liaising with European Commission delegations monitoring the implementation of
the Cooperation and Verification Mechanism. Romanian legislation transposing the
Data Retention Directive was declared unconstitutional on the grounds of an
autonomous understanding of fundamental rights, based on the national
Constitution.

2.8.6 Integration, especially in the case of a peripheral jurisdiction like Romania,
induces significant pressures to conform. Romania is a latecomer to the Union and
one of only two countries to join the EU with the post-accession caveat of the
Cooperation and Verification Mechanism.

An anecdotal example would help illustrate this assertion. Prior to EU accession,
the Constitutional Court was called upon to verify whether a governmental ordi-
nance which prohibited hate speech, punishable by a prison sentence of up to five
years, met the criterion of emergency. The question was not the substantive issue,
namely, whether the promotion of fascist or xenophobic discourses ought to be
incriminated. The problem before the Court was whether this should have followed
the ordinary path of parliamentary adoption (in view of the fact that the ordinance
incriminated hate speech with a stiff sentence and fundamental rights were at stake),
rather than the ‘motorised’ procedure of an emergency governmental ordinance.
Unlike parliamentary legislation, emergency ordinances are in essence executive
decrees with the force of law: they are drafted without any debate, enter into force
immediately after the Executive registers them with Parliament and are deemed to
be automatically adopted should Parliament take no course in the matter within a
certain timeframe.

The Constitutional Court held that the ‘extrinsic’ constitutional criterion of
emergency was fulfilled, even though fundamental rights were regulated by what is

90 E.g. CVM Report of July 20, 2010, COM (2010) 401 final: ‘Exceptions of unconstitutionality
continue to delay high-level corruption cases while a draft law eliminating the suspension of trial
proceedings when unconstitutionality exceptions are raised still awaits adoption in the Parliament.’
Law No. 117 was adopted and promulgated a few months later (M. Of. No. 672 of 4 October
2010).
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in essence a governmental decree, given an urgent need to join the Union and the
fact that a signal of conformity needed to be sent expeditiously.91 One could,
contrary to the Court’s reasoning, very well argue that the logic of defining
emergency as a constitutional requirement for substitution of the parliamentary
procedure in such terms trivialised and ‘instrumentalised’ the values at stake.
Otherwise put, in the instrumental logic underlying the Court’s reasoning, rights
restrictions were justified as a fair bargain for EU accession, whereas a show of
tolerance was considered necessary primarily for ‘export’ purposes.

This attitude still pervades in public debates, doctrinal literature and the insti-
tutional positions of the judiciary. However, even though no thorough statistics are
at hand, one can note some emerging dissonances. Judges at the lower Courts of
Appeal seem, on the average, to be more autonomous in their assessment of
EU-related measures than judges of the High Court, in terms, for instance, of their
readiness to refuse the execution of an EAW on the grounds of a breach of
constitutional/ECHR rights. On appeal, the High Court almost invariably decides to
uphold the execution of a warrant.

2.9 Other Constitutional Rights and Principles

2.9.1 See infra 2.13.1–2.13.4. On the problem of fundamental rights restrictions
through measures adopted by governmental decree, see Sect. 2.8.6.

2.10 Common Constitutional Traditions

2.10.1 One usually finds that all traditions are somewhat idiosyncratic, the deeper
one probes into the concrete meaning in a given context. This is not to deny patterns
of commonality at the level of principles, but to underline the fact that common-
alities must of necessity be pitched at a level that is oftentimes too abstract to help
in the solving of concrete cases. To wit, all liberal constitutions adhere to the
principle of judicial independence. A minimal core understanding of this principle
is shared:92 judges must not be removed from office, unless by some form of
impeachment or after criminal conviction and should hold tenure ‘during good
behaviour’ (quamdiu se bene gesserint). Nonetheless, the principle as such is of
relatively little help in a myriad of minute questions that arise in practice, such as:

91 D.C.C. 67/2005 (M. Of. No. 146 of 18 February 2005): ‘The prevention and combatting of
incitement to national, racial or religious hatred correspond to the requirements of the European
Union in the field, constituting at the same time a positive signal given by the Romanian state in
terms of combatting racism, anti-Semitism and xenophobia. The efficiency of the signal depends
on the urgency with which the state adopts the measures sanctioning such deeds.’
92 The only exception is constituted by judicial elections in US state constitutional law.
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Are prosecutors to be considered magistrates and if so, how and to what extent
should their situation be analogous to that of judges? Should a high judicial council
be created and if so, what should its composition be? Does independence also imply
a constitutional prohibition on the reduction of judicial revenues?

The same observation could be made with respect to the understanding of rights
or even to rapidly expanding methodological frameworks such as proportionality
analysis. This tension is obscured by the precatory reference in Art. 6(3) TEU to
‘rights result[ing] from the constitutional traditions common to the Member States’.
The tensions with the logic of traditional constitutionalism are, however, laid bare
by specific judgments of the CJEU. For instance, when it rules that human dignity is
a legitimate limit to the free movement of services, subject to proportionality
control, as in the Omega judgment,93 or claims that an extended blockade would be
a particular manifestation of a common constitutional understanding of the rights to
assembly and free speech, as in Schmidberger, the CJEU speaks traditional con-
stitutional language but uses the concepts very differently from and sometimes in
order to counter traditional, nation state-bound constitutional understandings.94 The
Laval and Viking ‘adaptations’ of proportionality analysis and horizontal effect to
the benefit of commercial freedom and to the detriment of trade unions, respec-
tively, are also worthy of mention in this respect. Contrariwise, traditional consti-
tutional logic places the burden on the state and gives the prima facie benefit of
legitimacy to fundamental rights. Needless to say, this criticism does not presup-
pose wanton disregard of ‘constitutional traditions’ on the part of the CJEU. The
Luxemburg Court does the best it is expected to do in the systemic and institutional
logic of the current EU constitutional paradigm.

At a deeper level, the essentially embedded paradigm of national constitutional
law, moored to history and experience as it inevitably is, coexists uneasily or in
tension with the prospective and more rationalistic outlook of EU law.95 The latter
system integrates particles of constitutional information derived from the consti-
tutionalist liberal tradition of the nation-state but it does so pragmatically and in an
ad-hoc, unstructured manner.

2.10.2 The best protection of common constitutional traditions would in my opinion
be jurisdictional in nature, i.e. either a procedural way of empowering national
constitutional law by virtue of a presumption of conformity in cases of divergent
national constitutional decisions or by a superimposed institutional umpire (an
analogue of the French Tribunal des Conflits at the European level). For a (re-
buttable) presumption of conformity to function, the voting procedure currently
used by the European Court of Justice would need overhauling. As a first step,
decision by unanimity would need to be replaced with majority voting. One could
imagine a system in the logic of which a national constitutional court decision or –

93 Case C-36/02 Omega [2004] ECR I-09609.
94 Case C-112/00 Schmidberger [2003] ECR I-05659.
95 Haltern 2003.
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alternatively – an interpretation supported by a significant number of Member
States’ constitutional tribunals could only be rebutted by a supermajority of the
CJEU.96

2.11 Article 53 of the Charter and the Issue of Stricter
Constitutional Standards

2.11.1 Deference is arguably, to use Jaffe’s quip about standards of review in
administrative law, a mere descriptive heuristic device or – to put it otherwise – a
rough proxy for describing the ‘spirit or mood in which judges should approach
their task’.97 Leaving aside the concrete circumstances of the Melloni case,98 the
answer of the Court of Justice to the higher standard guarantee under Art. 53 of the
Charter was in point of principle that higher standards ought not to hinder the
effectiveness of EU law. This is, however, oversimplifying a little, a paradox (or an
oxymoron) equalled only by the notion that the Court could be externally controlled
by another international court only insofar as that review guaranteed the autonomy
of EU law as the Union judicatures interpret it.99

The Court of Justice could only be induced to allow higher standards and to
express more ‘constitutional empathy’ towards its national counterparts by way of a
procedural, remedy – or conflict-related change in the constitutive treaties, to make
more room for differences.

This remark dovetails with the argument made in the section above.

2.12 Democratic Debate on Constitutional Rights
and Values

2.12.1 Public debate on constitutional rights at the time of transposition was sparse
to non-existent. In the case of data retention, the positions of the Romanian

96 Analogous solutions have been suggested in comparative law, in order to break jurisdictional or
competence-related ties. See for instance Adrian Vermeule’s suggestion to solve the notoriously
inconsistent jurisprudential quagmires related to the application of Chevron deference by recasting
the Chevron doctrine. Vermeule recommended that the doctrine be institutionally reshaped as a
voting rule by ‘loading the [judicial decision-making] dice’ ‘say, by a six-three vote on the
Supreme Court, or by a three-zero vote on a court of appeals panel’. Vermeule 1997, at p. 146.
97 Jaffe 1951, p. 1236. Cf., similar, Shapiro 1983, p. 1490: ‘Standards for judicial review are
notoriously vague. The degree to which a court will substitute its judgment for an agency’s is
neither determined nor expressed by the formula it announces.’
98 Case C-399/11 Melloni [2013] ECLI:EU:C:2013:107.
99 Opinion 2/13 Opinion pursuant to Art. 218(11) TFEU [2014] ECLI:EU:C:2014:2454.
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Constitutional Court have been followed and covered in the press, also due to the
fact that wiretapping and surveillance are constant topics in the public sphere (also
as a result of anticorruption campaigns and the occasional leak of transcripts in the
press).

2.12.2–2.12.3 A mechanism (either a procedural defence or a suspension/freezing
of the transposition pending review) would be a welcome amendment to EU law.
However, the way in which such a mechanism would be incorporated in the con-
stitutive treaties is impossible to predict at the moment.

Conversely, to expect a more sympathetic institutional poise by the European
Commission or the Court of Justice runs counter to the logic according to which the
Union institutions function. For instance, deference to national constitutional law is
at loggerheads with the insistence of the CJEU, from Simmenthal onwards, on
treating all national legal provisions alike, irrespective of their status in the internal
hierarchy of norms, and thus of treating national constitutional courts on a par with
ordinary tribunals.100 Moreover, this tendency is complicated by various national
adverse effects, reinforcing, for instance, conflicts among national judicatures and
manipulative attempts by both constitutional courts and supreme courts to question
internal normative hierarchies through proxy jurisdictional wars, as revealed, for
example, by the backdrop of the Melki and Abdeli judgment, i.e. an attempt by the
Cour de Cassation to subvert the effect of the newly introduced ‘priority consti-
tutional referral’ (and by implication the position of the Constitutional Council
within the internal constitutional system).101

Any institutional changes of such amplitude would, however, need to take into
account the complexity of the unintended consequences which are possible down
the line. For instance, allowing national governments to use constitutional court
judgments as a form of estoppel to infringement procedures could become (in
Member States with weaker constitutional tribunals) an incentive to over-politicise
the already politically connoted constitutional judicial appointments at the national
point of ascription.

2.13 Experts’ Analysis on the Protection of Constitutional
Rights in EU Law

2.13.1–2.13.4 A general caveat in terms of extrapolating from Romanian devel-
opments to general conclusions concerns the special status of Romania within the
Union. The country is, alongside Bulgaria, subject to a relatively amorphous and

100 Komárek 2014.
101 Joined cases C-188/10 and C-189/10 Melki and Abdeli [2010] ECR I-05667.
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ambivalent102 form of post-accession monitoring by the European Commission,
through the intermediary of the Mechanism of Cooperation and Verification.
That being said and although it is generally hard to argue about rights reductions in
a complex counterfactual setting, the protection of constitutional rights in Romania
has in my view suffered a setback (in some respects and in some dimensions) after
accession in 2007. At the very least, one could argue that discrete processes have
been unfolding which give legitimate cause for concern.103

The ‘transnationalisation’ of discourses has set in motion patterns of conformity
which are to a certain extent auto-logical (if one were to use Luhmannian jargon) or
– in more pedestrian terms – very hard to account for in the paradigm of consti-
tutionalism and constitutional law. In the name of judicial independence, for
instance, the European Commission recommended, under the influence of the
fashionable European Magistrates for Democracy and Freedom (MEDEL) tem-
plate,104 itself patterned on the French-Italian model, the entrenchment of an
autonomous Superior Council of Magistracy, composed of judges and prosecutors
elected by their peers. Romania has ended up having a council that has surpassed its
Italian counterpart in autonomy, being in effect fully insulated from any kind of
non-judicial control. Out of its 19 members, 14 are elected by their peers, and the
elected members exercise most of the effective attributions of the Council in the two
sections. Even though judicial independence, in this extreme form, exists nowhere
outside Romania, the Constitutional Court has thwarted, in the name of ‘judicial
independence’, all attempts to revise the Constitution in this respect, for instance a
proposal to reduce the number of elected members and increase the number of
political appointees (now there are only two ‘representatives of the civil society’ in

102 The Mechanism was scheduled to lapse in 2010 but has been extended in the meanwhile,
seemingly indefinitely. In addition to the temporal ambivalence, there was a measure of ‘creative
interpretation’ by the European Commission in terms of redefining the scope of its purview.
Although the initial mandate concerned four ‘benchmarks’, formulated in ostensibly technical
terms (some of them were fulfilled in the meanwhile: adoption of civil and criminal codes and
procedure codes, the creation of an integrity agency, etc.), the scope of the CVM reporting has
been expanded after 2012 to include references about the ‘Romanian constitutional system’ as
such. Last but not least, the current relevance of the CVM mandate within the Union system is not
very clear, due to political statements and general perceptions associating Schengen accession with
the lifting of the CVM conditionality.
103 I deal at more length with some of the matters discussed in this section in Iancu 2016.
104 MEDEL (French acronym for Magistrats européens pour la démocratie et les libertés), a
judicial association founded in 1985 at the initiative of ten professional associations drawn from
six European countries, produced a draft Additional Protocol to the European Convention on
Human Rights in January 1993. The model statute (known as the ‘Palermo Declaration’) rec-
ommended, as a model of good practice, the creation of judicial councils composed of political
(parliamentary) appointees and (at the rate of at least half the membership) of judges elected by
their peers. MEDEL also recommended that the high judicial council should have extensive
attributions with respect to budget, recruitment, administration of the judiciary and disciplinary
measures. This model, reflecting Italian and French practice, was subsequently taken up by
international organisations as a standard and expanded upon. See Garoupa and Ginsburg 2009,
pp. 109 et seq.
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the Council). The most recent decision on the matter does not even attempt an
exercise in comparative constitutional law to substantiate its finding of unconsti-
tutionality with respect to a proposal to modestly increase the number of ‘civil
society’ members from two to four. The Commission went further in a recent CVM
report and recommended in essence that Romania curb freedom of expression
directed at judges and the high council: ‘The situation suggests the need for a
review of existing rules, to ensure that freedom of the press is accompanied by a
proper protection of institutions and of individuals’ fundamental rights as well as to
provide for effective redress.’105 This argument could support the corollary that
even political comments or critical media coverage of high-profile corruption cases
would imperil judicial independence. Yet, an understanding of judicial indepen-
dence that warrants restrictions of free speech to protect relatively powerful insti-
tutions fits uneasily in a rights-oriented constitutional paradigm, especially in a
context where little transpires in the public sphere about the activity of the Council
and its elected members. To wit, a civil society representative in the high council
resigned from her position in 2012, accusing the high council of a lack of trans-
parency and the by-passing of the Plenum by unilateral SCM leadership decisions
(the two civil society representatives in the council take part and vote only in SCM
Plenum meetings).106 Another civil society member, while refraining from public
comments, published a very critical article about the SCM reform and its actual
functioning at the end of her mandate.107

From what little transpires in the media, an argument for more institutional
transparency and responsibility can be made. A recent case, publicised widely by
the national press, concerned a woman who had been arrested by the National
Anticorruption Directorate (she was accused of blackmailing the President of the
High Court of Cassation and Justice), held for over six months in pre-trial deten-
tion,108 convicted in first instance but subsequently acquitted on appeal. However,
in the meanwhile, the acquittal judgment was quashed and the trial on appeal was
reopened and retried by a different section of the Bucharest Court of Appeals, which

105 COM (2013) 47 final, p. 4; emphasis added.
106 Neagu, A. (2012, August 23) Georgiana Iorgulescu, reprezentant al societății civile, a demi-
sionat din CSM: ‘Ceea ce s-a întâmplat în ultimele săptămâni a umplut paharul. Eu nu pot să iau
parte la tot felul de jocuri de culise.’ (Georgiana Iorgulescu, civil society representative, has
resigned from SCM: ‘I cannot take part in cabals (jocuri de culise), deferrals, decisions taken
without consulting the Plenum and decisions taken unilaterally by the leadership.’). Hotnews.ro.
http://www.hotnews.ro/stiri-esential-13081356-georgiana-iorgulescu-reprezentant-societatii-
civile-demisionat-din-csm-ceea-intamplat-ultimele-saptamani-umplut-paharul-nu-pot-iau-parte-
tot-felul-jocuri-culise.htm.
107 Tănăsescu 2011.
108 Prior to indictment before the court, Art. 23(5) of the Constitution limits pre-trial detention to a
maximum of 180 days (extendable by a judge by terms of 30 days). Once the person is on trial,
preventive detention can be extended for up to 5 years or half of the maximum sentence,
whichever term is shorter (Art. 239, Criminal Procedure Code).
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convicted her to a three year suspended sentence.109 In the last CVM report by the
Commission, of January 2016, this incident is mentioned as an example of the High
Court President being ‘personally’ subject to improper criticism by politicians
[referring to a public letter of the President of the Senate to the President of
Romania], whereas the case is impersonally described in a footnote as merely
‘referring to a person acquitted in first instance but in preventive arrest for 6
months’.110

A related and more general phenomenon in the Romanian context is generated
by the transformation of anti-corruption into a quasi-constitutional vocabulary, by
virtue of the EU CVM conditionality. Debates on high-level corruption cases have
substituted public discussions on genuine political issues, whereas the technical
jargon of criminal procedural law is not accessible to either the media or ordinary
citizens. Unsurprisingly, the inherently technical nature of the proceedings and the
quantitative logic of anti-corruption campaigns have contributed to conspiratorial
explanations with respect to the ‘real’ master of anti-corruption prosecutions and to
a deeply ideological connotation and polarisation of the camps.

Hazarded press statements, such as the affirmation by the current chief prose-
cutor of the NAD that the department was not a ‘Romanian NSA’ since ‘it has
neither the manpower nor the resources’ [i.e. to be a local counterpart of the
American National Security Agency] and that anticorruption could hardly be
expected to solve the problems of the healthcare or education system ‘by arresting
all doctors and teachers’, do little to quell such apprehension.111

109 The event was extensively covered by an extremely polarised press (along anticorruption/
anti-anticorruption lines), so that the acquittal itself was described, for instance, as ‘the true judicial
error’ (anticorruption press) Avram, L. (2015, June 24) Cazul Rarinca. De ce abia achitarea
şantajistei este o eroare judiciară (The Rarinca case: Why the acquittal of the blackmailer is the
true judicial error) Adevărul. http://adevarul.ro/news/eveniment/cazul-rarinca-abia-achitarea-
santajistei-eroarejudiciara-1_558ae67bcfbe376e3592d77a/index.html; and the conviction as ‘gen-
eralized judicial delirium’, Popescu, L. (2015, May 29) Apel catre avocati: donatii pentru Doamna
Mariana RARINCA, victima nevinovata a unor magistrati (Appeal to members of the Bar:
Donations for Ms. Mariana Rarinca, the innocent victim of certain magistrates). Lumea Justitiei.
http://www.luju.ro/opinii/editorial/apel-catre-avocati-donatii-pentru-doamna-mariana-rarinca-victi
ma-nevinovata-a-unor-magistrati (blog post by a University of Bucharest Professor and Bucharest
Bar attorney, widely disseminated and commented in the anti-anticorruption-inclined media).
Needless to say, most of the public perceives these matters, as reflected in the mainstream
media, in grossly and grotesquely oversimplified forms, which is a natural effect of the
corruption-related ‘structural transformations of the public sphere’ (few, if any, have either the
time or the knowledge necessary to read hundreds of pages of indictments and judgments every
day).
110 Report from the Commission to the European Parliament and the Council on Progress in
Romania under the Co-operation and Verification Mechanism of 27 January 2016, COM (2016)
41 final, p. 4.
111 In fairness, both assertions are qualified by the observation that wiretap warrants are issued by
judges and that preventive measures are also needed. See e.g. ‘Keinesfalls. Dazu hätten wir keine
ausreichenden Ressourcen, weder in puncto Personal noch bei der Finanzierung. Auch muss eine
Erlaubnis von einem Richter vorliegen.’ (Not at all. For this we have neither sufficient personnel
nor financial resources. Also, one needs a warrant issued by a judge.) ‘Unter anderem müsste es
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A more general, related issue to flag up from the point of view of traditional
constitutional law concerns the principle of separation of powers, which is also a
central element of classic safeguards in criminal law. Since the SCM was consti-
tutionally entrenched in 2003, the distinction between judges and prosecutors has
become more and more blurred in practice, as both categories are designated as
‘magistrates’ and represented by the same corporatist body. The ‘insular’ form of
constitutional autonomy gained by the SCM in the name of judicial independence
has been described in a recent study as reinforcing ‘an absolute independence of the
Romanian judicial system vis-à-vis the rest of the Romanian state structure’.112 The
initial division between the two categories of ‘magistrates’ (i.e. sitting judges and
the prosecutors forming the Public Ministry) has been further obfuscated by the
emphasis on anti-corruption policies and European Commission pressures for more
‘judicial independence’,113 which has come to denote not only the complete
autonomy of the SCM but also – conversely – the quest to secure the highest
number of convictions. In spite of an already idiosyncratically broad understanding
of the systemic autonomy of the judiciary, the self-referential logic of judicial and
prosecutorial ‘independence’ from social and democratic-majoritarian checks and
balances continues to dominate unabated EU demands on the Romanian constitu-
tional system. The last Commission report (of January 2016) recommends the use
of future debates on constitutional change to ‘consolidate judicial independence at
Constitutional level’, asks that criticism of judges and the judiciary by the press and
politicians be curbed, and urges for a further reduction of the ministerial (i.e.
political) role in nominating prosecutors for appointment to high positions. The
report also advocates for the replacement of political prosecutorial appointments
with ‘an independent system … settled in law, with the support of the Venice

einen deutlicheren politischen Willen zur Bekämpfung der Großkorruption geben und mehr
Präventivmaßnahmen – es kann nicht sein, dass die DNA alle Ärzte oder Lehrer verhaften muss,
bevor wir gegen die Korruption im Gesundheitssystem oder im Bildungswesen vorgehen.’ (Among
other things, political will is necessary to combat high corruption and in the field of preventive
measures – it cannot be that the NAD must arrest all doctors and teachers before we proceed
[preventively] to curb corruption in the education and health care systems.); Balomiri, L. (2014,
August 12) Rumänien: ‘Gesetz ist mittlerweile für alle gleich’ (Romania: ‘The law has now
become equal for all’). Der Standard. http://derstandard.at/2000004252427/Rumaenien-Gesetz-ist-
mittlerweile-fuer-alle-gleich.
112 Dima and Tănăsescu 2013, p. 123: ‘By reforming the SCM in 2003 and adopting Law
No. 317/2004 a transition was made in the functiong of the Romanian legal system from total
dependence to complete independence. But, like any other extreme, this absolute independence of
the judicial system from the rest of Romanian state structures, including the citizens, is
deleterious.’
113 See for instance the 2014 Cooperation and Verification Mechanism Progress Report of the
European Commission for Romania, recommending that the SCM should be consulted in the
course of future revision processes on all proposed constitutional amendments affecting judicial
independence and suggesting that the Venice Commission and the EU Commission should be
consulted and notified, respectively. COM (2014) 37 final, at p. 3.
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Commission’. Moreover, in a country where judiciary salaries exceed considerably
the emoluments of other public servants, the Commission deplores the fact that an
instrument does not exist to offer ‘financial or (sic!) legal help for magistrates
seeking redress in court [for damages to their reputation or image caused by
libellous or slanderous statements]’.114

None of this is to deny the constitutional value of an independent judiciary, in all
aspects that traditionally concern judicial independence (immunities, institutional
guarantees, financial security). Nonetheless, an exacerbated and abstract (uprooted)
interpretation of constitutional concepts and institutions is also fraught with its own
shortcomings and risks. Traditional constitutional logic is averse to the complete
insulation of any branch of government from political, democratic, and social
checks and balances.

In the context of the crisis, some tendencies and path dependencies of the
European Union, towards ‘governance without government’ are naturally enhanced
by the need to take swift action without much democratic or parliamentary
debate.115 These phenomena should be countered by mechanisms that enhance
participatory democracy, both in its direct and parliamentary form.

The position of national constitutional courts vis-à-vis the European Union also
ought to be strengthened in ways that are, albeit ‘dialogical’, procedurally
accountable and transparent.

3 Constitutional Issues in Global Governance

3.1 Constitutional Rules on International Organisations
and the Ratification of Treaties

3.1.1–3.1.2 See generally supra, Sect. 1.2.1. Article 10, which is also pertinent to
the question, reads:

Romania fosters and develops peaceful relations with all the states, and, in this context,
good neighbourly relations, based on the principles and other generally recognized pro-
visions of international law.

3.1.3 No attempts at constitutional reform related to international law and global
governance have been made to date.

3.1.4 See generally Sect. 2.13.4.

114 Report from the Commission to the European Parliament and the Council on Progress in
Romania under the Co-operation and Verification Mechanism of 27 January 2016, COM (2016),
pp. 3–4 and 16.
115 Scicluna 2014.
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3.2 The Position of International Law in National Law

3.2.1 Article 11 (international law and domestic law) provides that the state
undertakes to perform its treaty obligations in good faith (para. 1), that treaties
ratified by Parliament according to the law are part of domestic law (para. 2) and
that should a treaty comprise provisions contrary to the Constitution, its ratification
is possible after revision of the fundamental law (para. 3). According to Art. 146(b),
the Constitutional Court verifies the conformity of agreements and treaties upon
notification by either of the Presidents (Speakers) of the two Chambers of
Parliament, 50 deputies or 25 senators.

3.2.2 According to Art. 20 (international human rights treaties), ‘[c]onstitutional
provisions concerning the citizens’ rights and liberties shall be interpreted and
enforced in conformity with the Universal Declaration of Human Rights, with the
covenants and other treaties Romania is a party to’. The article reads:

Constitutional provisions concerning the citizens’ rights and liberties shall be interpreted
and enforced in conformity with the Universal Declaration of Human Rights, with the
covenants and other treaties Romania is a party to.

Where any inconsistencies exist between the covenants and treaties on the fundamental
human rights Romania is a party to, and the national laws, the international regulations shall
take precedence, unless the Constitution or national laws comprise more favourable
provisions.

Significant disagreement exists over the exact application of the latter provision
and over the institutions competent (Constitutional Court, courts of general juris-
diction) to decide whether domestic law or international law comprises ‘more
favourable provisions’. Such disagreement is inevitable, especially in the case of
conflicts of rights, where ‘more favourable’ is inevitably in the balance.

3.3 Democratic Control

3.3.1 The Constitution uses the terms ‘agreement’ (Art. 146(b), ‘treaties and other
international agreements’), ‘treaty’ (Art. 11), ‘covenant’ or ‘regulation’ (Art. 20(2))
somewhat interchangeably. For example, Art 20(2) provides: ‘Where any incon-
sistencies exist between the covenants and treaties on the fundamental human rights
Romania is a party to, and the national laws, the international regulations shall take
precedence.’

Law 590/22.12.2003 on Treaties116 enumerates the treaties and agreements that
must be ratified by parliamentary law (Art. 19); however, apart from treaties
‘concluded at state level’, other acts (inter-governmental agreements) can be ratified
exceptionally by emergency ordinance, subject to ‘a well-founded justification of

116 M. Of. No. 23 of 12 January 2014.
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urgency’. Governmental legislation by emergency ordinance, albeit an exception in
theory, dwarfs parliamentary legislation in practice, also due to the well-known
difficulty of providing a normative definition of emergency that would be suscep-
tible to enforcement by judicial review. The Government can also be authorised by
way of ordinary delegation to ratify intergovernmental agreements, due to the fact
that treaty ratification is not defined as being within the subject matter of organic
legislation.117 The Romanian constitutional system divides legislation into ordinary
(a residual category) legislation, which can be adopted by simple majority, and
organic laws, which are passed in enumerated fields (Art. 73(3)) and must be
adopted by an absolute majority.

Hence, the peculiarity of the Romanian constitutional system, governmental
substitute lawmaking by emergency ordinance, also influences the field of treaty
ratification, increasing the asymmetries of information, which tend to be charac-
teristic of the field of foreign affairs.

The Senate serves as a ‘decisional chamber’ for the adoption of ‘treaties and
other international agreements and the legislative measures deriving from the
implementation of such treaties and agreements’. This means that the ratification
law is introduced in the Chamber of Deputies as the ‘first notified chamber’ and,
should the ‘reflection house’ take no action within 45 days, the bill is automatically
sent for adoption to the ‘decisional house’.

3.3.2 A national referendum is mandatory for the approval of constitutional
amendment laws and to impeach the President. The President may initiate a con-
sultative national referendum on any ‘matter of national concern’ (Art. 90).
According to Art. 12(1)(e and f) of the Referendum Law 3/2000, such matters
initially included the conclusion, signature and ratification of ‘international acts’ of
unlimited duration or for a period over ten years, as well as ‘Euro-Atlantic inte-
gration’.118 According to the last amendment of the Referendum Law, the partic-
ipation quorum now stands at 30%, with the validity quorum being 25% of the
expressed ballots. No consultative referendum touching on international relations
has been initiated as of yet.

On a related matter, according to Art. 74 (legislative initiative), popular initia-
tives may not relate to, inter alia, international affairs.

117 D.C.C. 105/1998 (M. Of. No. 263 of 15 July 1998).
118 The article as such was voided by DCC 567/2006 (M. Of. No. 613 of 14 July 2006). According
to the Court, the organic law cannot add to the Constitution, and thus the right of the President is
not qualified. Yet, in current (January 2017) political-constitutional debates, the issue of implicit
limitations was raised in the context of a presidential proposal to submit a question relating to the
possibility of a general pardon/amnesty law to a national referendum, upon the consideration that
such measures are politically self-serving and impede the ‘fight against corruption’. The president
reformulated the initially proposed question, considering that an analogy would exist with the
limits on popular legislative initiative, namely, amnesty, pardon, taxation and international rela-
tions. These were political statements, as of January 2017 no concrete proposal has been tabled.
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3.4 Judicial Review

3.4.1 A treaty can be referred to the Constitutional Court upon notification by either
Speaker, 50 deputies or 25 senators (Art. 146(b)). This competence was acquired by
the Court by virtue of the 2003 amendments. The procedure has been dormant since
its adoption: no international agreement or treaty has thus far been referred to the
Court.

3.5 The Social Welfare Dimension of the Constitution

3.5.1–3.5.2 See supra Sect. 2.7.3.

3.6 Constitutional Rights and Values in Selected Areas
of Global Governance

In terms of areas where global governance has posed problems for Romania, there
have been massive protests against the Romanian subsidiary of Gabriel Resources,
a Canadian mining corporation. These protests led to the rejection by the Chamber
of Deputies, in June 2014, of a special law (locally dubbed the ‘Roșia Montană
Law’), which would have authorised intensive gold mining by cyanide leaching in
the Apuseni mountains of Transylvania.119 Recently, in July 2015, the company
announced that it would seek ICSID arbitration and claim 4 billion USD in dam-
ages from the Romanian state. Protests also took place in a number of counties
against exploratory hydraulic fracturing for shale gas by Chevron.

Environmental NGOs, activists and a few press articles have linked these issues
with the arbitration dangers and asymmetries of power and information linked with
the Transatlantic Trade and Investment Partnership (TTIP).120 The number of

119 http://www.cdep.ro/pls/proiecte/upl_pck.proiect?idp=13777.
120 Smith, K. (2015, August 4). Corporate vampires have tried to suck $ 4 billion out of Romania, and
with TTIP the UK could be next. The Independent. http://www.independent.co.uk/voices/comment/
corporate-vampires-have-tried-to-suck-4-billion-out-of-romania-and-with-ttip-the-uk-could-be-next-
10435975.html; Goțiu, M. (2015, August 5) Cazul Gabriel Resources vs. România în atenția întregii
lumi (Gabriel Resources vs. Romania in the global limelight). România Curată, http://www.
romaniacurata.ro/cazul-gabriel-resources-vs-romania-in-atentia-intregii-lumi-anglia-ce-se-intampla-este-
un-semn-inspaimantator-si-pentru-marea-britanie-canada-corporatiile-canadiene-ab/.
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signatures in support of the ‘Stop TTIP’ initiative has barely exceeded the ‘country
quorum’ (Art. 7, Regulation 211/2011/EU121), probably due to insufficient cover-
age in the national media.122
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