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Introduction

Asylum decision-making inherently involves high stakes: when asylum 
seekers present their story to an immigration officer, they place their lives 
in the hands of another country’s authorities. Making a wrong decision can, 
at worst, be fatal. The decisions are under constant debate in the media, as 
immigration authorities are criticised either for wrongly rejecting genuine 
refugees or for admitting bogus asylum seekers. The public debate is char-
acterised by disagreement, strong emotions and conflicting ideas about jus-
tice. In this chapter, I explore what justice looks like from the point of view 
of some of the individuals who make these difficult decisions daily, namely 
caseworkers in the Norwegian Directorate of Immigration (UDI). What are 
the main challenges involved in making just decisions? What does ‘justice’ 
mean to the caseworkers who decide claims? And finally, how does the pro-
duction of justice inside the institution relate to public expectations of refu-
gee protection? The goal is to investigate some of the underlying normative 
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issues that are played out in the process of assessing asylum applications, and 
to consider the relationship between justice, discretion, and bureaucratic 
goals and values.

Refugee protection holds symbolic value to most democratic states, as ref-
ugee rights are based on liberal-universal notions of justice that are impor-
tant to the identity of democracies (Boswell 2005). There is a deep tension 
between the wish of European states to adhere to their human rights com-
mitments, while limiting migration as much as possible (Carling 2011). 
This tension means that asylum decision-makers have to handle two seem-
ingly contradictory goals in their daily work. On the one hand, they have to 
ensure that bona fide refugees are accorded their rights through protection. 
On the other hand, they have to maintain control and restrict entry of those 
not considered eligible for refugee status. The main task of caseworkers is 
to make correct distinctions among applicants, or in other words, to accord 
justice to the right group of people.

The analysis in this chapter is based on 24 interviews with UDI casework-
ers. The data collection process was guided by principles of institutional eth-
nography (Smith 2005), which is an inductive method of inquiry that takes 
the experiences of a particular group of people as a point of departure for 
exploring an institution. The focus of the inquiry is thus not on individuals, 
but on the institution (McCoy 2006). The experiences of the interviewees 
serve as a window to understanding institutional processes that shape the 
perception of justice in the asylum bureaucracy.

Uncertainty and Discretion in the Decision-
Making Process

Under the Norwegian Immigration Act of 2008, paragraph 28, a foreign 
national should be recognised as a refugee if he or she ‘has a well-founded 
fear of being persecuted for reasons of ethnicity, origin, skin colour, religion, 
nationality, membership of a particular social group or for reasons of polit-
ical opinion’,1 or ‘faces a real risk of being subjected to a death penalty, tor-
ture or other inhuman or degrading treatment or punishment upon return 
to his or her country of origin’ (Ministry of Justice and Public Security 

1The word ‘race’, which is used in the Refugee Convention of 1951, was replaced in the Norwegian 
law in 2011 by ‘ethnicity’, ‘origin’ and ‘skin colour’ (Stortinget 2011). Similar changes have been made 
in legislation on discrimination. The term ‘race’ remains controversial in the Norwegian setting, even 
thought it has a well-established meaning in the context of international law.
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2010). If an applicant is not granted refugee status, he or she will automati-
cally be considered for a permit on ‘humanitarian grounds’ (paragraph 38), 
which can be granted in some instances for example because of life threaten-
ing illness or other grave circumstances, or because the applicant has a par-
ticular connection to Norwegian society.

If the legal criteria in paragraph 28 are considered to be fulfilled, there 
is no room for discretion in the sense that the applicant shall be granted 
asylum. The discretionary space in asylum decisions is related to establish-
ing the facts of the case and determining whether the criteria are, indeed, 
fulfilled. In order to do so, caseworkers have to interpret ambiguous terms 
such as ‘persecution’ and ‘well-founded fear’ and apply them to individual 
cases. Moreover, applicants often lack documentation that can corroborate 
their stories, which makes the assessment of credibility crucial to the out-
come in many cases. This constitutes one of the most difficult and conta-
gious points in asylum decisions, because issues frequently considered to 
be signs of non-credibility may equally be a consequence of, for example, 
communication challenges, cultural differences, anxiety, and symptoms of 
post-traumatic trauma and stress (see e.g. Rousseau et al. 2002; Gibb and 
Good 2014; Herlihy et al. 2012). Another difficulty is related to the use of 
country of origin information. Such information is often central to deter-
mining both risk of persecution upon return, and the ‘external’ credibility 
of the story—whether the applicant’s description of events is in line with 
‘generally known facts’ (UNHCR 2011: 39). Establishing these facts is often 
challenging, since the country reports that caseworkers rely upon frequently 
contain information that is ambiguous, uncertain, and can be interpreted in 
many ways (Liodden 2017: Chapter 7).

The many uncertainties in the decision-making process together make 
up a substantial space for discretion that decision-makers have to manage in 
order to reach a decision. Discretion is not only exercised at the end point 
of the process, when the law is applied, but throughout the entire decision- 
making process (Hawkins 1992b: 14). Moreover, it is largely a collective 
enterprise. Together, caseworkers have to answer a number of difficult ques-
tions, such as: At what point do acts of violence and discrimination consti-
tute ‘persecution’? What does it take for a claim to be credible enough? How 
should ambiguous information about the applicant’s home country be inter-
preted? When should the benefit of the doubt be applied?2

2On the benefit of the doubt, see Good (2015).
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Legal scholars conceive of discretion as a space where subjective forces 
enter and may threaten the rule of law—and thereby the justness of legal 
decisions. The legal profession has tended to see discretion as ‘subjective 
justice; rules are formal justice’ (Handler 1986: 169). From this perspec-
tive, discretion constitutes an unruly space outside of law. Arbitrary and 
subjective use of discretion is certainly problematic, but as Brodkin points 
out, discretion matters more ‘not when it is random, but when it is struc-
tured by factors that influence informal behaviors to develop in systematic 
ways’ (Brodkin 2012: 942). There are a number of ‘extra-legal’ factors— 
organisational, psychological, political and social—that limit and order the 
use of discretion (Hawkins 1992b; Lipsky 2010). I am interested mainly 
in those factors that shape discretion in systematic ways, paying particu-
lar attention to how interviewees described the development of what they 
referred to as ‘practice’ in asylum decisions, which I will elaborate on below.

Justice in Decision-Making

In the context of administrative-legal decision-making, justice has often 
been used to describe the substantial outcome or accuracy of a decision- 
making process, whereas fairness has been associated with the process itself. 
Conceptually, they have been brought together under the term adminis-
trative justice, which encompasses both outcome and process (Sainsbury 
1992: 302). This framework provides a set of goals or values that are use-
ful to understanding bureaucratic decision-making processes. In his analysis 
of the asylum system in the UK, Robert Thomas argues that there are four 
basic goals in legal-administrative institutions that are important to quality 
of decisions: accuracy, fairness, cost management and timeliness (Thomas 
2011: 14). There is often a trade-off between these different values, ‘as any 
effort to promote one value will often only be capable of being achieved by 
moderating the achievement of other values’ (Thomas 2011: 15).

It is beyond the scope of this chapter to analyse all these goals and how 
they are balanced in the asylum bureaucracy. In addition to timeliness,  
I focus on two issues related to administrative justice that became points of 
interest during the analysis: the notion of accuracy, and fairness in the shape 
of impartiality and equal treatment.3 Accuracy is related to the substantial 

3Thomas (2011: 25) does not explicitly include equal treatment when he considers fairness of proce-
dure, but he mentions it as an important goal in systems where many different decision-makers are 
involved.



12 Making the Right Decision: Justice in the Asylum …     245

decision. It refers to establishing the facts of a case in an accurate manner— 
which in asylum decisions usually means assessing the credibility of the 
applicant’s story—and subsequently applying the correct rules or criteria to 
determine the outcome. Accuracy is often described as the primary demand 
of administrative justice, since ‘no matter what other desirable attributes 
a decision-making process might embody, its decisions are unlikely to be 
acceptable if they are wrong’ (Sainsbury 1992: 302). In the words of one case-
worker: ‘That should be the essence in what we do. That we make the right 
decisions’. Despite the importance of accuracy to just decision-making, it is 
often an issue that is very difficult to determine in asylum cases, where deci-
sions often revolve more around the facts than the law, and where the assess-
ment of evidence often involves substantial uncertainty (Thomas 2011: 13).  
A decision can be legally sound, but it is hard to know whether the facts are 
correctly assessed. For asylum decisions, there is ‘no external, objective stand-
ard against which to assess their accuracy’ (Thomas 2011: 70). Decision-
makers rarely receive reliable feedback on their decisions; moreover, since 
asylum assessments are geared towards future risk, they are ‘essentially an essay 
in hypothesis, an attempt to prophesy what might happen to the applicant in 
the future’ (Goodwin-Gill and McAdam 2007: 54).

Equal treatment is not related directly to the substance of the decision, 
but to ensuring that one individual is not treated unjustly as compared to 
others, embodied in the notion that one should ‘[t]reat equal (like) cases 
equally (alike), and unequal (different) cases unequally (differently)’ (Carr 
1981: 211). The principle of equal treatment presumably ensures consistent 
decision-making, i.e. that the outcome of cases should be relatively similar, 
regardless of who the decision-maker is. While consistent decision-making 
does not ensure accuracy—it is entirely possible for decisions to be fully 
consistent, yet substantially wrong—inconsistent decision-making is often 
considered a symptom of inaccurate decisions: ‘[I]f a decision-making pro-
cess produces disparate outcomes, then surely some of its decisions must also 
be substantively incorrect—either because genuine claims have been rejected 
and/or non-genuine claims accepted’ (Thomas 2008: 490). Studies from 
other contexts indicate that consistent decision-making is a major difficulty 
in asylum assessments, as different decision-makers appear to reach differ-
ent conclusions in similar claims (Ramji-Nogales et al. 2009; Rehaag 2012; 
Riedel and Schneider 2017). Inconsistent decision-making challenges the 
idea of refugees as a clear-cut category. As Whyte (2015: 156) writes:

Refugee status is a right, conferred on appropriate persons, not something to 
be bartered for. This formal understanding of refugee determination is largely 
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fictional, as actual refugee determination procedures vary dramatically across 
space and time, resulting in much more uneven implementations of who are 
actually recognised as refugees than the rights-based ideal.

The idea of “the refugee” as an objective identity remains strong in the pub-
lic debate about asylum and bolsters the perception of a just system where 
distinctions between refugees and non-refugees can be clearly made. In the 
following sections I will, however, suggest that who a refugee is to some 
extent may be settled among decision-makers who together develop a local 
yardstick of what a just decision looks like. The present study indicates that 
this was achieved in part through comparison of cases and a focus on equal 
treatment.

Equal Treatment: Creating Local Justice?

Some caseworkers considered the uncertainty involved in the decisions to be 
one of the most difficult aspects of the job: ‘The uncertainty is the hardest 
part. That you sort of never get a final answer about whether what you’ve 
been doing for the past five years is right or wrong’. Similarly, one case-
worker said that ‘in our work, we never get a certain answer, we never know 
if what we do is right or wrong, if we make the wrong decision, nobody tells 
us, if we reject, we never hear about it again’. In a context of uncertainty, 
where many decisions were emotionally difficult, equal treatment was a form 
of justice over which caseworkers had a measure of control:

Researcher: What do you think, our asylum politics are often referred to as 
strict, but fair. Do you think that’s a good description of the situation?

Caseworker: Yes. Our policies are definitely not among the most liberal, if you 
compare with other countries. So in that way you could say that it’s strict. 
If it’s fair depends a bit on the point of view. We try to be fair in what we 
do, in the sense that we have a principle of equal treatment, but if it’s fair 
that we do not admit families with children who are in a difficult position 
[…]. I mean, that’s an impossible question to answer.

This caseworker’s view of fairness is here primarily connected to equal 
treatment—whether the decisions are fair more broadly is an issue that she 
is reluctant to go into. In addition to equal treatment, impartiality was a 
value caseworkers emphasised when they spoke about making correct deci-
sions. Like several other interviewees, the decision-maker above referred to 
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the fact that her role was to implement law and policy, which also entailed 
making decisions she did not necessarily agree with. Making the right deci-
sion seemed to many caseworkers to be closely related to their identity as 
neutral bureaucrats who followed the rules in an impartial manner, thus 
echoing classical ideas connected to the ethos of bureaucracy (Weber 1978; 
Du Gay 2000). As in other studies of bureaucracy, caseworkers tended to 
emphasise the clear boundaries between policymaking and administration 
(see e.g. Eggebø 2013; Wettergren 2010), which meant that their personal 
opinion about the justness of the decision did not—and should not—affect 
their work.

The role of the law was ambiguous. On the one hand, caseworkers fre-
quently referred to the law as a point of reference regarding whether or not 
they made the right decision. Drawing on the authority of law is probably 
particularly important in a field where decisions are emotionally and mor-
ally challenging, and their correctness is frequently under dispute. On the 
other hand, the legal framework often seemed to provide limited guidance 
in the actual decision-making process, apart from narrowing the scope of eli-
gibility. Most caseworkers I spoke to were not educated in law and did not 
engage actively with the legal framework (see also Eule 2014: 54; Dahlvik 
2014: 157). Moreover, as already mentioned, many decisions revolve around 
establishing facts rather than legal issues. In the words of one caseworker: 
‘There is nothing in the law that we can use in a decision’. She also points 
to equal treatment as a proxy for a just decision when accuracy is difficult to 
determine:

We refer to the law. Every time someone asks us or criticises us: it’s the par-
liament that has passed the law. But the law only says that those who deserve 
asylum should be granted asylum, those who do not deserve it, should not be 
granted asylum, that’s what the law says […]. So then [it comes down to] our 
practice notes, how we’ve treated previous cases. In that way, it’s equal treat-
ment. But whether we are right – who knows?

The legal definition of the refugee narrows the scope of eligibility. You can-
not, for example, be granted asylum on the basis of dire poverty or illness. 
Because there is such a large discretionary space, however, caseworkers had 
to find additional means to distinguish between eligible and non-eligible 
applicants.

Caseworkers did this by developing a common understanding of the 
assessment of cases, referred to as ‘practice’ in the quote above. Notes that 
describe current practice in the assessment of cases in the UDI constitute 



248     T. M. Liodden

binding guidelines for caseworkers. They describe the most common reasons 
for seeking asylum for applicants from a particular country and how such 
cases normally are assessed, given interpretations of the law and country 
information (see e.g. UDI 2016).4 Simply put, the legal ‘practice’ of a public 
institution is made up of similar decisions in a specific field, which serve as 
precedents in subsequent assessments. Practice is considered to be a formal 
source of law, below the legal framework and preparatory works in the legal 
hierarchy, that may guide the interpretation and application of general rules 
and legal provisions (Boe 2010: 145). The importance of practice for under-
standing the outcome of cases will depend on how much discretion there is. 
In situations where there is a large degree of discretion, such as in the field 
of asylum, there is potentially considerable scope, both for the political level 
and decision-makers at the street-level, for influencing the development of 
practice and thereby the outcome of many asylum cases.

Practice could not, however, be understood merely by reading the notes and 
the formal texts they were based on. It also appeared to involve a degree of tacit 
or experience-based knowledge that caseworkers shared, but which was difficult 
to put into words (see also Jubany 2011: 87). This tacit knowledge depended 
on knowledge of previous assessments, close communication with colleagues, 
and trust in their judgments. Caseworkers considered decision-making as a 
practical skill that had to be acquired through hands-on experience. Over time, 
they seemed to acquire a ‘sense of outcome’ (analogous to the intime convic-
tion that Kobelinsky discusses, this volume) that—at least in part—appeared 
to be based on recognising patterns in the case that were similar to or departed 
from previous ones. In this context, too, equal treatment was a central prin-
ciple in determining the correct outcome. By comparing cases and looking to 
the assessment of similar cases in the past, caseworkers established a common 
understanding of what a rejection or an acceptance looked like.

This understanding appeared to differ somewhat from one unit to 
another. Such differences became particularly visible when caseworkers from 
time to time moved from one unit to another, or helped out with the case-
load in a different unit than the one they normally worked in. This quote 
illustrates the perception of such differences:

Cas eworker: Practice probably differs a bit for different countries. I know that 
on some countries, they have a totally different approach, it’s sort of: ‘This 
might have happened’, and then they accept the case. There are cultural 
differences between the units.

4Author’s translations from Norwegian.
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Researcher: Yes, why do you think that is? It’s perhaps difficult to say.
Cas eworker: I don’t know. But the culture in different units is really different. 

A uniform practice… No. It depends on which interviewer you meet and 
what caseworker you get.

This caseworker suggests that what is considered to be credible or not, dif-
fers between units. Some are stricter whereas others are more lenient. In a 
recent study of the asylum bureaucracy in Norway, the researchers similarly 
concluded that the ‘threshold of what is considered to be credible, seems to 
differ in different units’ (Bollingmo et al. 2014: 97).5 They suggested that 
the variation could probably be explained by the different nature of the cases 
that units handle, but they also considered structural and cultural difference 
between the units to be important.

The development of differences may be a consequence of what Emerson 
has referred to as case-set effects (Emerson 1983). While most research on 
decision-making takes the individual case as the point of departure when 
considering outcomes, decision makers tend to ‘respond to cases in relation 
to, or as part of, some larger, organisationally determined whole ’ (Emerson 
1983: 425). Asylum decision-makers often encounter many similar claims. 
Making many similar decisions tends to produce shorthand ways of dealing 
with and classifying cases (Hawkins 1992a: 40). Comparison of similar cases 
within a caseload and with decisions in the past was an important tool in 
the assessment. For example, one caseworker said that she sometimes took 
a pile of cases with claims from the same country and categorised them. She 
tended to establish the clear rejections first. Once they had been established, 
it was easier to assess the rest. The advantage, she said, was that:

You work faster, at least. It’s more efficient. You treat like cases alike. You have 
a better chance to compare the cases and you establish a kind of, well, gut feel-
ing where you see the outcome much faster.

This approach entails that the outcome of one individual case will depend in 
part on the nature of the other cases in the portfolio. For example, Emerson 
points to studies where criminal offenses are perceived as more or less seri-
ous depending on the other cases to which officers or legal administrators 
are accustomed. Similarly, the evaluation of risk in an individual case may 
be influenced by the comparison with cases where the risk is much more 
severe (see also Bailliet 2003: 183). The characteristics of other cases may 

5Author’s translations from Norwegian.
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 contribute to slightly shifting the thresholds of persecution or perceived risk 
among caseworkers in one unit compared to those in another unit, who 
are exposed to different kinds of case sets. The same is likely to be true of 
credibility assessments. Having assessed many cases with similar claims, 
caseworkers may establish an image of what a credible applicant looks like. 
When more, similar cases come along, they will probably have to live up to 
that standard—or an even higher standard—in order to be considered cred-
ible. If many cases follow the same pattern, it will take increasingly more 
for a case to appear convincing, because it will come across as generic and 
fabricated if it does not appear in a shape that underscores a personal or 
authentic dimension not encountered previously. At the extremities of the 
scale—very clear-cut rejections and very clear-cut acceptances—case load 
effects presumably have less impact. It seems likely, however, that cases in 
the grey zone in the middle of a scale, which could potentially ‘land’ on 
either side of the line, will be affected by the features of the cases at the 
extremities. The outcome in individual cases may therefore be substantially 
influenced by the caseload as a whole and the sequencing of cases.

A locally created yardstick of what the right decision looks like, based 
on comparison, produces consistency at a local level, but such consistency 
potentially co-exists with a great deal of variation across different units. 
Thus, due to the continuous influence of past decisions and the emphasis 
on equal treatment, discretion does perhaps not so much create sub-
jective justice, but rather produces a kind of local, comparative justice  
(Feinberg 1974).

The Production of Cases

It is inherently difficult to find ways of assessing the quality and accuracy of 
decisions that involve a large degree of discretion, particularly when organ-
isational goals are ambiguous or conflicting (Lipsky 2010: 49). Measuring 
productivity and timeliness can be monitored much more easily. From 1998, 
as part of a New Public Management trend in the Norwegian welfare state, 
the government began to introduce goal and result measures to increase the 
performance of the UDI (Christensen et al. 2006: 128). Unit leaders have 
to report regularly on the ‘production’ of cases, both to their leaders in the 
UDI and to the Ministry in charge. Making accurate decisions has to be bal-
anced against the fact that the resources available for each decision are not 
unlimited, and against the need to produce timely decisions. Caseworkers 
are instructed to make decisions that are, according to the quality  
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guidelines for decision-making, ‘good enough’, which means striking a bal-
ance between acceptable quality and efficiency (UDI 2010). Several case-
workers were concerned that the focus on production could potentially 
affect the quality of decision-making: ‘They should really take seriously that 
this is a knowledge-based organisation. We don’t produce tyres or tooth 
brushes. It’s actually dangerous if we make mistakes’. Some caseworkers 
said they felt as though the pressure was increasing, while the resources and 
recognition they received from the organisation were diminishing. At the 
same time, the ‘production’ of cases is a tangible goal that caseworkers could 
strive for in a context where much else was uncertain. For example, this unit 
leader focuses on production goals when she is asked about uncertainty over 
the outcomes of decisions:

Researcher: Would you say that the majority of cases from [country X] are quite 
easy to assess, that it’s quite clear whether it’s an acceptance or a rejection?

Caseworker: Yes, it’s become more difficult now since we no longer have the 
general prohibition of return, but I would say that in most cases it is pos-
sible to reach a decision within the set time limits. It’s eight days after the 
interview. It’s quite tough, but it’s possible. The backlog that we’ve had in 
our unit has been a disruptive factor.

Instead of considering the content of the decision—and whether or not 
there is uncertainty—she emphasises the fact that more difficult cases chal-
lenge the ability to reach a decision within the set time frame. Focus is 
shifted from the content to the context of decision-making, where produc-
tion is central. Another caseworker described the assessment of cases from 
a specific country as ‘navigating in the dusk’, because there was so much 
uncertainty about the outcome. Because there was very limited and unreli-
able country information and most cases were different from each other, it 
was difficult to establish a common practice that could guide the assessments 
and thus provide a sense of whether the outcome was right or not:

It’s difficult for two reasons: First of all, it’s difficult to know whether you’ve 
reached the right decision. That’s one thing, and the other thing—which for 
many of us is the most bothersome—is that these cases are very time con-
suming, and there is no one in this organisation who understands that. You’re 
measured on production. And if you have a case that you can deal with in two 
hours, while I am on a case where the interview has stretched over several days, 
it takes three weeks to find out what to do—then there’s no understanding of 
that. So workwise, that really sucks.
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Because she navigates ‘in the dusk’, it is difficult to know whether she 
is making the right decision. But it is a reality that is difficult to change: 
there is no certain answer. This concern seems to become almost secondary 
to the pressing issue of production. Difficult cases that involve uncertainty 
about the outcome are time consuming. If she spends a lot of time on a case, 
this undermines her productivity. Hence, it is not the uncertainty around 
the accuracy of the decision that is the most difficult, but the fact that these 
kinds of decision increase work pressure. To some extent, production goals 
shift attention from the substance of decisions to the efficiency of the pro-
cess. It can be seen as a classic example of goal displacement, where the need 
to process cases quickly becomes an end in itself (Lipsky 2010: 44).

Deferred Justice? The Role of the Immigration 
Appeals Board (UNE)

Appeals mechanisms are a means of increasing the likelihood of accurate 
decisions, thereby enhancing administrative justice (Sainsbury 1992: 319). 
If an asylum claim is rejected by the UDI, the decision can be appealed to 
the Immigration Appeals Board (UNE). Moreover, if the two institutions 
treat cases systematically differently, the UDI will usually align its prac-
tice with that of the UNE (UDI 2010). To individual caseworkers, one of 
the most important functions of the UNE appeared to be that it contrib-
uted to alleviating doubt and uncertainty about the accuracy of decisions. 
Interviewees found comfort in the fact that the UNE would correct poten-
tial mistakes, thus redressing potential injustices. This is in line with other 
studies that describe how decision-makers feel reassured by the fact that 
someone else will make a second assessment (Dahlvik 2014; Baillot et al. 
2014: 533), deferring ‘responsibility for the final outcome to another supe-
rior body or role-player’ (Baillot et al. 2014: 535). In the words of one case-
worker: ‘There is the appeal. Sometimes I have to tell myself that: there is 
actually the possibility of appeal’. In Carlsen’s (2011) study of the UDI, one 
interviewee points to the idea that the notion of ‘deferred’ justice may allow 
caseworkers to work more efficiently: ‘We’ve termed it “risk control”—it 
means that our bosses accept that we make mistakes in case processing. The 
idea is that as long as we keep up a certain efficiency, potential mistakes will 
be corrected during the appeal’ (case worker cited in Carlsen 2011: 82).6  

6Author’s translation from Norwegian.
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In an interview, I spoke to a caseworker about a change in country infor-
mation, which now corroborated many applicants’ credibility instead 
of undermining it. When I asked her how she felt about the previous 
decisions—when asylum seekers perhaps had been wrongly rejected—she 
said that she took comfort in the fact that by the time these cases were pro-
cessed in the UNE, they too would have updated their information and 
would correct the decisions:

It’s no fun to think about the cases that…we’ve probably rejected a few cases 
that according to this [new practice] would have been accepted. And then you 
have to think, okay, but those cases still have not been treated at the UNE, 
and the UNE will update their practice.

As a means to address the problem of the time lag between country infor-
mation and development on the ground, the appeal plays an important 
role. It may, however, be problematic to rely too much on the appeal for 
an independent assessment in difficult cases. Bailliet (2003) found that 
some caseworkers tended to reject cases when they were unsure about how 
to resolve a complex issue, assuming that the applicant would appeal the 
case to the UNE. Caseworkers then expected the UNE to provide a signal 
to the UDI about how such cases should be solved. She comments: ‘This 
tactic does not always prove successful in those cases in which the UNE 
Secretariat adopts the same language and argumentation utilised by the 
UDI with little variation’ (Bailliet 2003: 169). In fact, a relatively limited 
number of decisions are changed upon appeal. In 2016, the UNE overruled 
8% of UDI’s asylum decisions; for 2015, the number was 16%.7 When 
decisions are not overturned, this too serves as a form of feedback, suggest-
ing that decisions are correct. According to the caseworker in the following 
quote, the UNE usually overrules UDI decisions because of changes in cir-
cumstances. With more than ten years of experience as a decision-maker, 
she could not recall a single case that had been overturned due to a different 
credibility assessment:

Researcher: If they [UNE] change a decision in one of the cases you’ve 
assessed—what do you think then?

Caseworker: That usually happens because a lot has changed during the 
appeal process. New information, that the applicant has become ill. It’s 

7See: https://www.une.no/statistikk/asylsaker/ [Accessed 24 July 2017].

https://www.une.no/statistikk/asylsaker/


254     T. M. Liodden

usually in those cases—psychological illness, serious physical illness—that 
the UNE changes the decision. Or due to changes in the situation of the 
country of origin […]

Researcher: So it’s quite rare that they overturn your credibility assessments?
Caseworker: I don’t think I’ve seen that.
Researcher: So it’s quite similar […]
Caseworker: I think they are stricter than us. I think so.

This lends support to the idea that credibility ‘sticks’—once lack 
of credibility has been established, it can be difficult to rebut (see e.g. 
Coffey 2003). One reason for this may be that much of the indeter-
minacy has been dealt with before the case reaches the UNE. Many of 
the discretionary decisions that caseworkers make during the process 
of assessing asylum cases can be considered ‘second order decisions’ 
(Hawkins 1986). They are numerous, but often invisible by the end of 
the process. Second order decisions ‘may not seem to be particularly 
significant, such as what information should be included as part of the 
raw material of a case, but they may have enormous implications for 
how subsequent primary decisions are made’ (Hawkins 1986: 1166). 
By contrast, ‘first order decisions’ are the salient, visible decisions in 
the career of a legal case—such as the status as an accepted or rejected 
applicant. The numerous second order decisions that caseworkers in 
the first instance make about information processing and interpretation 
are not visible in the documents that the UNE receives, but they may 
nevertheless contribute to constructing the case in a particular manner. 
Perhaps more importantly, most UNE decisions are made on the basis 
of documents only; in 2016, applicants were given the opportunity to 
provide oral testimony in 4% of cases (UNE 2017: 18). As Sainsbury 
(1992: 304) points out, one of the most important ways of address-
ing the challenge of incomplete, contradictory or unclear evidence is 
to actively involve claimants in the information collection process. It is 
presumably much more difficult to justify changing a credibility assess-
ment when the decision-maker at appeal has not heard the claimant giv-
ing evidence in person. While decision-makers in the UDI trusted the 
UNE to correct potential mistakes, it is possible that the limited number 
of oral hearings challenges the UNE’s ability to make truly independ-
ent decisions. This, in turn, may affect the UNE’s capacity to redress  
potential injustices.
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The Media Debate: Criticism and the Production 
of Certainty

The public debate in the field of asylum is a source of critique that can 
lead to deliberation about the justness of current practices and the accu-
racy of decisions. In a field where it is difficult to know whether decisions 
are accurate or not, such critique can be considered one of the few sources 
of feedback. Interviewees varied in their perception of the media debate; 
some found it interesting and enjoyed working in a contested field while 
others considered it a source of stress. They had in common, however, that 
critique in the media rarely was seen as indicative of whether or not cases 
were assessed correctly. For one thing, there is no consensus in the public 
debate. Caseworkers are sometimes criticised for being too harsh—at other 
times, for being naïve and too lenient. Moreover, criticism was often con-
sidered misguided and based on emotions instead of knowledge of the rules. 
Knowing the process from the inside changed the perspective: It meant 
understanding the constraints under which the work was conducted, the 
criteria that must be fulfilled, and the details that could produce different 
outcomes in two seemingly similar cases. Only work peers were fully able to 
understand the wide range of considerations in the assessments.

Several caseworkers appeared to feel that it was important to shield them-
selves from the emotional climate in the media debate, which could threaten 
the impartiality required to assess cases in a just manner. They emphasised 
the importance of non-responsiveness to external pressures (Lindberg 2013: 
217). If caseworkers were to become too affected by issues raised in the 
media, it could potentially conflict with their political and legal accounta-
bility as impartial implementers of law and policy. The media’s tendency to 
focus on specific individuals could in itself be viewed as a potential source 
of injustice.8 In this context, ‘justness’ was largely equivalent to treating like 
cases alike, and did not entail an evaluation of the decisions more substan-
tially. The justness of the system more broadly was considered a political mat-
ter, since, in the words of one interviewee, ‘we don’t decide, we implement’. 
It followed that the target of critique should be the political level and not 
those in charge of policy implementation. Making an exception because of 

8The most striking example that several caseworkers mentioned was the case of Maria Amelie, an excep-
tionally articulate, well integrated young woman whose asylum application had been rejected. The 
deportation of Amelie created public outrage and evoked broad sympathy across the political spectrum. 
Several caseworkers mentioned that with their knowledge of practice, they found the intense focus on 
Amelie to be highly unjust to other applicants.
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media attention might be possible within the scope of the law, particularly 
in cases concerning permits on humanitarian grounds, where legal discretion 
is rather large.9 According to established practice, however, such exceptions 
would violate the norm of equal treatment and therefore be highly unjust 
to other applicants who might have been rejected under much more dire 
circumstances.

The nature of the asylum assessments may serve as a potential buffer 
against criticism in itself. Modern bureaucracy has been criticised for the 
fact that the complexity of the system makes it difficult to establish a clear 
link between action on the part of any one individual and the outcome or 
consequences of their actions (see e.g. Bauman 1989). The consequence of a 
rejection in asylum cases may be particularly diffuse. For one thing, as noted, 
asylum assessments are directed toward future risk and are thereby hypo-
thetical by nature. Moreover, the facts of many cases are unclear and under 
disbelief, rendering the consequences of a rejection even more elusive and dif-
ficult to imagine. Applicants whose stories are portrayed in the media and 
who have been rejected due to lack of credibility are by definition not trust-
worthy sources and the lack of reliable feedback means that decision-makers 
rarely find out if they make mistakes. The importance of establishing a link 
between a decision and its potential consequences may explain why several 
caseworkers appeared to feel that the greatest injustice was done in cases con-
cerning humanitarian protection that were rejected. In these cases, there was 
usually no question about the accuracy of facts. The adverse consequences of 
return to the home country were often rather straightforward—clearly expos-
ing the relationship between a negative decision and its consequences. Cases 
concerning health issues, in particular those involving children, spurred the 
greatest sense of injustice in some of the interviewees, to the point where 
some of them questioned the legitimacy of the legal categories (compare to 
Gianopoulou and Gill, this volume). For example, one caseworker considered 
some of these rejections to be ‘unreasonable’, ‘horrible’ and ‘grossly unjust’.

In an interview, one caseworker said: ‘We are very certain of ourselves. 
And I believe that’s because we are never told that we make mistakes’. She 
added: ‘I sit here and do this day after day, I am never told that there are 
mistakes, only that this is correct. Then you become more and more cer-
tain that what you are doing is right’. These statements may at first sight 
seem puzzling, considering the frequent debate about asylum decisions in 

9Note, however, that decision-makers are subject to political instructions in cases concerning humani-
tarian protection. These instructions limit their scope of discretion, but there is nevertheless some lee-
way, depending on the country of origin and the nature of the claim.
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the public sphere. The caseworker does not refer to lack of debate in general, 
however, but to the fact that the immigration authorities rarely admit to 
mistakes in public. There is a striking contrast between the uncertainty that 
goes into the assessment of asylum cases, and the certainty with which pol-
iticians and representatives of the institution talk about asylum decisions in 
public. The following quote from the former head of UNE, Terje Sjeggestad, 
serves as an illustration: ‘Luckily, the UNE is not aware of a single docu-
mented example of the fact that we have returned someone to persecution’ 
(Stavanger Aftenblad, 18 November, 2010). The remark may not be repre-
sentative for the UNE’s stance in general, but there are strong incentives for 
the asylum bureaucracy to present outward certainty. The complexity of ref-
ugee determination calls for the confidence to make decisions that may have 
fatal consequences if they are wrong (Luker 2013: 514). The display of out-
ward certainty is presumably important to bolster the confidence and morale 
of decision-makers, as well as signaling justness to the public.

The need to maintain certainty about decisions can paradoxically be an 
impediment to attempts to monitor their accuracy. There are occasional 
public claims about asylum seekers who have been subjected to torture or 
death upon return, but there is no system for monitoring rejected applicants 
in Norway. In a written response to a request about monitoring after return, 
the Norwegian Ministry of Justice replied:

The situation upon return has been assessed when a decision has been made 
to reject a case. The Norwegian immigration authorities consider that in each 
case, the assessment of protection and the rule of law should be at a standard 
that makes it unnecessary to monitor whether or not someone who has been 
returned will be subjected to persecution (Anundsen 2015).10

In this quote, dismissing the need for monitoring is equivalent to expressing 
confidence in the assessments and the rule of law. In an interesting paral-
lel, the Netherlands attempted to monitor returnees to Iran at one point in 
the 1990s. According to a Dutch country advisor, the monitoring desisted 
in part because Iranian authorities disapproved, but also because monitor-
ing could ‘leave the impression that Dutch authorities did not trust their 
own assessments’.11 Monitoring may signal uncertainty that contributes to 
undermining belief in a just system.

10Author’s translation from Norwegian.
11E-mail from country advisor in Dutch country of origin information department, March 30th 2011 
(Landinfo 2011: 2). Author’s translation from Norwegian.
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Discussion

The institution of asylum is a powerful tool of protection and a symbol of 
a nation’s adherence to human rights; however, the institution also serves 
as a gatekeeper to the nation and is an effective tool of exclusion of those 
not considered eligible. For exclusion to be acceptable, it must be done on 
legitimate grounds. This becomes particularly urgent in a policy field where 
negative decisions often entail high human costs, such as deportation and 
detention. For example, the media regularly brings up deportations of fam-
ilies, focusing particularly on children. The communication of legality and 
certainty alleviates the moral discomfort connected to the consequences 
of asylum politics. The clear-cut distinction between genuine refugees and 
others who do not have eligible grounds for protection plays an important 
role for the public acceptance of asylum politics and the perception of such 
politics as ‘strict, but just’, which has been the slogan to varying degrees in 
Norway for the past several years.

The idea of the refugee as a clear-cut, objective identity is reflected in 
the language surrounding refugees. We speak of ‘refugee recognition’ as if 
it were an identity that is objectively present among certain individuals that 
simply needs to be uncovered. The status is ‘declaratory’, which means that 
someone ‘does not become a refugee because of recognition, but is recog-
nised because he is a refugee’ (UNHCR 2011: pt. 28). Public expectations 
about justice appear to be based on this idea of clearly demarcated individ-
uals, whose rights are being fulfilled according to the law. In many asylum 
cases, however, the question is not primarily about the law, but about facts. 
During the decision-making journey, a legal decision constitutes the final 
destination, but the law often does not provide much guidance on the way.

A more accurate description is perhaps that refugees are defined into 
being in the encounter with the host states, and more specifically, during the 
refugee determination procedure (see also Stevens et al. 2014; Zetter 1991). 
Decision-makers participate in the negotiation about the boundaries of 
the refugee category daily in their work. The many uncertainties that often 
characterise decision-making, combined with the specialised knowledge of 
decision-makers, open up a discretionary space that is difficult to control 
from above and is shielded from public view. Like other street-level bureau-
crats, caseworkers not only implement policy, they also shape it in important 
ways. They try to answer many complex questions in a context where they 
are under time pressure, there is limited or ambiguous information, they 
receive scarce reliable feedback, and the decisions can be emotionally diffi-
cult. While decision-makers refer to the same legal framework, they develop 
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local norms through the comparison of cases that serve as a yardstick for 
what the eligible refugee looks like. It is, however, difficult to know how 
this yardstick relates to external reality, particularly in case portfolios where 
credibility assessment is central to the outcome. Equal treatment, or ‘follow-
ing the same practice’, can be considered to become a proxy for justice in 
a context where it is hard to evaluate the accuracy of decisions. Such con-
sistency at a local level may, however, easily co-exist with inconsistencies on 
a broader level documented by research in other countries (see e.g. Ramji-
Nogales et al. 2009; Rehaag 2012; Riedel and Schneider 2017). To some 
extent, then, justice becomes locally produced.

While decision-makers appear to become more confident in their deci-
sions with experience, they do not necessarily make more accurate—or 
just—decisions over time, particularly when there is lack of reliable feed-
back. Considering the psychological cost of doubting previous decisions 
in asylum cases, where the stakes are exceptionally high, it is even possible 
that experience may increase self-confidence at the expense of self-scrutiny. 
An institution that is constantly under criticism is perhaps less likely to 
provide an environment that encourages deliberation about the justness of 
its decisions. It seems, however, to be of vital importance to open up such 
‘critical spaces’ (Crépeau and Nakache 2008), if not in public, then at least 
internally. In a situation where there are no clear answers, engaging with 
the uncertainty and doubt that are inevitably there, may be the best way of 
improving the conditions of just decision-making.
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