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Abstract This article addresses the rights of migrant
children to rehabilitation, health, and well-being, partic-
ularly when held in US detention. We provide contex-
tual background on recent increases in irregular migra-
tion of children and youth to the United States from
Latin America, highlighting how detention practices in
the country violate domestic and international legal stan-
dards. We introduce key international human rights in-
struments and provisions related to the rights of migrant
children and elaborate on the emergent meaning of a
right to rehabilitation, which should be understood as
an aspect of children’s right to the highest attainable
standard of physical and mental health. The right to
rehabilitation for migrant children who have experienced
trauma and violence is a critical obligation that has im-
plications for federal, state, and local governments in
the United States, as well as, importantly, the social
work profession.
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Introduction

“[TJmmigration policies should never be enforced at the
expense of a child’s enjoyment of all his/her rights and
best interests, and ...the enforcement of migration pol-
icies must involve the oversight of agencies specializing
in children’s rights.”

- Frangois Crépeau, Special Rapporteur on the Rights of
Migrants (Committee on the Rights of the Child 2012,
par. 12)

For the past several years, the United States has experi-
enced a significant increase in the numbers of migrant children
from El Salvador, Guatemala, Honduras, and Mexico crossing
the US-Mexico border. These children flee for a number of
reasons, including gang and other societal violence, child
abuse or other harms requiring international protection, or
seeking economic opportunities (UNCHR 2014a). In summer
2014, this culminated in an unprecedented number of Central
American children entering into the United States to face de-
tention and/or deportation—a phenomenon that caught the
attention of human rights activists, the media, politicians, the
general public, and, increasingly, social work practitioners and
educators (Wilson 2014; Zayas 2015).

The large-scale influx of migrant children, many of whom
were unaccompanied by adults, was cast as a humanitarian
crisis in the media. The United Nations High Commissioner
for Refugees (2014) surveyed 404 unaccompanied children
from El Salvador, Guatemala, Honduras, and Mexico and
found that more than 50 % might meet the criteria required
for refugee status (including 72 % of those from El Salvador,
57 % of those from Honduras, and 38 % of those from
Guatemala). Refugee status would afford children more stable
legal standing, with accompanying rights and benefits in the
United States. Given the possibility that they might be in
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danger if they are deported, these children should be afforded
a fair and complete review of their claims (American
Immigration Council 2015). But as importantly, the human
rights of these children are at stake at each point of their
migration. Social workers throughout the United States have
found themselves ill prepared to address the rights of children
who are caught up in detention systems or placed in foster or
kin care.

This article addresses one aspect of irregular child migration
to the United States—that of the right of the child to health,
well-being, and rehabilitation particularly when held in US
detention. The United Nations Committee against Torture’s
General Comment No. 3 provides the legal basis for the right
to rehabilitation, defining rehabilitation as “the restoration of
function or the acquisition of new skills. .. It seeks to enable the
maximum possible self-sufficiency and function for the indi-
vidual concerned, and may involve adjustments to the person’s
physical and social environment. Rehabilitation for victims
should aim to restore, as far as possible, their independence,
physical, mental, social and vocational ability; and full inclu-
sion and participation in society” (UNCAT 2012, par. 11). This
right is entwined with the right to the highest attainable stan-
dard of physical and mental health elaborated in a number of
human rights treaties, including the UN Convention on the
Rights of the Child." It is a critical obligation that has implica-
tions in the United States for federal, state, and local govern-
ment, as well as, importantly, the social work profession.

Scope of Child Migration and Response

The US Customs and Border Patrol reported that they encoun-
tered 182,791 unaccompanied migrant children (aged 0-17)
from the Northern Triangle countries (i.e., Guatemala,
Honduras, and El Salvador) and Mexico along the
Southwest border between fiscal years 2009 and 2014
(DHS-CBP, n.d.[a]). This included over 68,000 in fiscal year
2014, representing a 90 % increase of unaccompanied chil-
dren who migrated to the United States over the Mexico bor-
der between 2013 and 2014 (Migration Policy Institute n.d.).
More than 50,000 of these migrant children were from Central
American countries where the incidence of violence often
surpassed that found in war zones (LIRS 2015a). The migrants
included greater representation of younger children and girls
compared to previous years (LIRS 2015a), populations at par-
ticular risk of sexual violence.

Central American children have been treated differently by
the US government than children from Mexico (Podkul et al.

! See also, the International Covenant on Economic, Social and Cultural
Rights, 1966, Art. 12; CESCR General Comment No. 14 (UN Committee
on Economic, Social and Cultural Rights 2000); the UN Convention on
the Rights of the Child, 1989, Art. 24; and CRC General Comment No.
15, UN Committee on the Rights of the Child (2013, April 17).
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2015). In comparison to Mexican children who have been
rapidly deported in large numbers, children from Central
America have disproportionately been allowed to apply for
asylum (National Network for Immigrant and Refugees
Rights n.d.).> The United Nations High Commissioner for
Refugees (UNHCR) expressed concern over the situation of
Central American children and families in 2014, urging “all
countries in the region to adopt a robust humanitarian re-
sponse based on fundamental protection principles. This re-
sponse should include efforts to address the root causes of this
movement; to prevent and respond to human trafficking; and
to meet the needs of those children who may be victims of
persecution or torture” (UNHCR 2014b, par. 1).

The responsibility for sheltering and providing for the needs
of unaccompanied undocumented children in the United States
has shifted over the years. Before the mid-1990s, unaccompa-
nied children were detained in federal facilities. The US
Supreme Court ruled in 1993 that detention of these children
was unconstitutional (Reno v. Flores 1993). The Court held
that the federal government must provide such children with
more humane care, utilizing a network of shelter care. The US
Office of Refugee Resettlement (ORR) assumed responsibility
from the Immigration and Naturalization Service (INS) for the
care of unaccompanied migrant children in 2002. ORR re-
ceives referrals from the Department of Homeland Security
(DHS) and other federal agencies and places each child in
the least restrictive facility deemed to be in keeping with best
interests of the child (e.g., a shelter, group home or foster care,
residential treatment facility, secure care facility, or other spe-
cial needs care facility) (Office of Refugee Resettlement 2015).
The ORR’s Unaccompanied Alien Children’s Program has
provided care and custody to unaccompanied minors from
Central America while their immigration cases were processed
(deeming them to be particularly at risk for being trafficked,
exploited, or otherwise abused) (Office of Refugee
Resettlement n.d.). When possible, ORR seeks to reunite these
children with relatives in the United States.

ORR reported that it received 57,496 new referrals of mi-
grant undocumented children from DHS in fiscal year 2014
alone (Office of Refugee Resettlement n.d.). Some of these
children came to the United States with a parent or other
guardian, while others were unaccompanied. An unaccompa-
nied child, as defined by UNHCR (2008), is any person under
the age of 18 who has been “separated from both parents and

2 For those already in the United States, a number of forms of immigra-
tion relief are available to prevent removal (deportation) for some migrant
children. These include Deferred Action for Childhood Arrivals (DACA)
program (for temporary relief from removal), asylum, Special Immigrant
Juvenile Status (SIJS, a humanitarian form of relief available to nonciti-
zen minors who were abused, neglected, or abandoned by one or both
parents), U visa (for victims of some crimes), T visa (for victims of severe
forms of human trafficking), or other humanitarian relief (American
Immigration Council 2015).
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other relatives and [is] not being cared for by an adult who, by
law or custom, is responsible for doing so” (p. 8). The number
of unaccompanied Central American children who fled to the
United States doubled every year from 2011 through 2014
(UNHCR 2014a). The flow slowed down in fiscal year 2015
but fiscal year 2016 has seen increased numbers again, with
106 % more unaccompanied child migrants in the first two
months of fiscal year 2016 compared to the same time period
in the previous fiscal year (DHS-CBP, n.d.[b]). ORR worked
to increase its capacity to house these migrant children. Even
greater numbers of Mexican children came to the United
States, yet the majority of those were summarily returned to
Mexico within a couple of days rather than remaining in
detention.

Since 2014, some migrant children were eventually granted
legal status and/or released to sponsors. Others remain
detained for weeks or months, awaiting adjudication of their
cases. It is challenging to document the conditions of deten-
tion and length of stay for such children, in part because the
United States has out-sourced to private contractors the ad-
ministration of some family detention centers (Gruberg 2015).

Yet, detention of children is, in itself, a human rights violation
under international law. The United Nations Committee on the
Rights of the Child maintains that detention may only be used in
specific and exceptional circumstances as a measure of last
resort and for as short a time as possible (CRC 1989, Art.
37). Practices of detaining migrant children are being debated
and critiqued in other countries as well, such as Canada
(Kronick and Rousseau 2015), Australia (Dudley et al. 2012;
Silove et al. 2007), and the European Union (Hodes 2010;
Nebehay and Tagaris 2016). The Inter-American Court of
Human Rights (IACrtHR) issued an opinion in 2014 concerning
states’ obligations regarding protections for migrant children.
The TACrtHR clarified that states must use a rights-based ap-
proach and consider the protection and best interests of a child
over concerns related to the child’s migrant status or nationality
(Inter-American Court of Human Rights 2014). Despite the fact
that the United States does not participate in the Inter-American
Court, the principles are still applicable in the United States.

The UNHCR (2012) has clear guidelines regarding the de-
tention of asylum seekers, calling for the fundamental right of
freedom of movement and emphasizing that detention is inher-
ently inappropriate for asylum seekers. Many international
bodies advocate for alternatives to detention for all migrant
children in keeping with international standards (Podkul et al.
2015). In July and August, 2015, a federal judge in California
ordered the US government to release detained immigrant chil-
dren in line with the 1985 Flores decision that requires mini-
mum standards for detention, release, and treatment of children
who have been detained (Harris 2016). The ruling in Flores v.
Johnson (2015) applies to unaccompanied children and chil-
dren detained with a parent or guardian. Following the deci-
sion, the DHS filed an appeal with the Ninth Circuit Court of

Appeals, arguing that such protections should only be applied
to unaccompanied children.® The appeal is currently pending.
It is notable that in February 2016 the American Academy of
Child and Adolescent Psychiatry (AACAP) and the National
Association of Social Workers (NASW) (2016) filed an amicus
curiae brief regarding the rights of detained child migrants. In
the brief, these organizations underscored that “Immigration
detention poses a severe risk to the mental health of minors,
whether they are detained with or without their parents” (2016,
p- 2). NASW emphasized its concern about children’s human
rights at stake in this case:

NASW supports efforts to ensure that children of immi-
grant families, regardless of citizenship status, are sub-
ject to the same societal protection as children from
nonimmigrant families. As social work practitioners
and proponents of human rights, NASW advocates for
the protection of vulnerable people and condemns poli-
cies, practices, and attitudes of bigotry, intolerance, and
hate that put human rights in jeopardy. NASW also sup-
ports the U.S. government in its methods of providing
homeland security and combating terrorism that are con-
sistent with human rights, values and ethics. The strug-
gle to protect human rights remains a vital priority for
the social work profession in the 21st century.
(Emphasis added, 2016, pp. 1-2)

Background on Rights Violations Experienced
by Detained Central American Child Migrants

Whether accompanied or unaccompanied, the rights of migrant
children in detention in the United States are being violated on
a large scale (Terrio 2015). Child migrants, particularly those
who do not have legal counsel, often have been deprived of
having a voice in their own fate. Their detention has sometimes
been framed as a protective measure (Human Rights Watch
2015b, May 15; Kronick and Rousseau 2015). The UNHCR
(2014a) has described detention of children as needlessly
restricting their liberty, impeding access to international pro-
tection such as asylum, and as “a tool to illegitimately discour-
age a child from seeking international protection” (p. 51).

* In January 2016, the Department of Human Services in Pennsylvania
revoked the license of the Berks County Residential Facility in
Pennsylvania and Berks appealed (Benshoff 2016). Berks was one of the
three immigrant family detention centers in the United States. At the time of
this writing, the appeal is pending. In Texas, concerted advocacy and public
testimony from diverse grassroots organizations are fighting the plan by the
Texas Department of Family and Protective Services to relicense two pri-
vate detention facilities (run in cooperation with the Department of
Homeland Security’s Immigration and Customs Enforcement) as residen-
tial centers for undocumented children (Hoftberger 2015).
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In 2015, the Lutheran Immigration and Refugee Service
(LIRS) (2015a) identified a number of key gaps in protection
for unaccompanied migrant children, including the following:
the flawed screening process at the border, which excludes
many children from protection on the basis of nationality rath-
er than individual circumstances; the use of inappropriate
holding and institutional facilities both at the border and upon
subsequent transfer; weaknesses in the system of placement,
reunification, and follow-up that fail to fully ensure children’s
safety; the clear inadequacy of legal representation for chil-
dren (despite heroic volunteer efforts); and budget-driven im-
peratives to fast-track procedures for children (p. 7).

LIRS (2015a) also called attention to a number of processes
or forms of treatment by the US government or those the
government has contracted that reflect human rights viola-
tions. These violations were identified in a number of states
and facilities. LIRS cites the “disparate and discriminatory
two-tiered screening process at the border based on nationality
rather than child protection, and dependent upon interviews
with children by enforcement agents rather than child welfare
specialists” as key concerns (2015a, p. 20). They challenge
the practice of using border detention cells for initial holding
followed by detention in large institutional facilities “as the
primary care and custody approaches with children.”
Moreover, they cite the immigration enforcement system’s
lack of a coordinated and comprehensive child welfare ap-
proach, including following guidelines for placement, reunifi-
cation, and monitoring. LIRS also notes that children gener-
ally lack adequate legal representation and assistance from
child advocates crucial to assuring their due process rights.
And, finally, LIRS cites “intentional fast-tracking of legal pro-
cedures for children, despite their vulnerability and need for
more time to build trust and case preparation” as a core con-
cern (2015a, p. 21).

Migrant children who were not apprehended at a US border
similarly face a wide range of harms in the United States,
including forcible separation from parents and other family
members; fear of being deported or of having one’s parent(s)
deported; risk of neglect or abuse within detention, other con-
gregate or foster care (Planas 2015); and vulnerability to being
trafficked.

Perhaps this is not surprising, given the significant failure
to protect the rights of US-born children of undocumented
immigrants (Bhabha 2006). Despite the promise of equal pro-
tection under the law for all citizens provided in the US
Constitution, more than four million US citizen children of
undocumented immigrants do not always receive this protec-
tion (Zayas and Bradlee 2014). Many such children have had
their parents deported or live in fear that their parents will be
deported. Some of those left behind in the United States are
entrusted to the care of the state to be raised in foster care.
Others are forced into exile in order to stay with their parents.
Zayas (2015) has extensively documented the impact of US
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immigration policies on children, including an undermining of
their rights, the infliction of significant long lasting trauma,
and substantial harm to their mental health and well-being.

Immigration Policies

Current immigration laws in the United States are restrictive,
emphasizing deportation rather than legalization, and have the
effect of making some persons “illegal” and exacerbating in-
equalities in society (Dreby 2015). Contemporary policies that
criminalize immigration are rooted in the Immigration Reform
and Control Act of 1986, which initiated new programs to
“screen individuals in federal, state, or local prisons and jails
for removability” (Ewing et al. 2015, p. 14). Punitive tenden-
cies were reinforced by the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA) and were
sharpened further following the terrorist attacks of
September 11, 2001 (Ewing et al. 2015). In 2005, the Bush
Administration introduced Operation Streamline, which tries
up to 80 immigrants at a time, helped to reinforce policies that
violate basic due process rights under the US Constitution as
well as international human rights norms. Operation
Streamline represented a retrogressive policy turn which is
still being challenged in US courts and through advocacy.
Thus, child migrants, whether accompanied by family mem-
bers or traveling on their own, face extraordinary challenges.

Impact of Trauma on Unaccompanied Minors

Many of the unaccompanied minors who have come to
the United States in recent years already have experienced
significant trauma in their homelands and/or during their
migration experience. Among these experiences are the
following: chronic physical, sexual, and/or psychological
abuse at the hands of family members or others;
witnessing severe domestic violence; forced labor; vio-
lence and/or death threats from gangs or drug traffickers;
human trafficking; war; torture; loss of loved ones; home-
lessness and/or lack of access to basic needs; dangerous
migration experiences; separation from family; and uncer-
tainty about the future (National Child Traumatic Stress
Network n.d.; UNHCR 2014a). The impact of these ear-
lier traumas can be exacerbated by forced exile and by
detention in the United States, resulting in long-lasting
negative effects on the well-being of these children and
their families (see the special issue of Forced Migration
Review 2013). A systematic review of ten studies that
examined the mental health impact of immigration deten-
tion on children, adolescents, and adults found high rates
of mental health problems in all age groups (Robjant et al.
2009). In particular, detainees suffered from posttraumatic
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stress disorder (PTSD), depression, anxiety, suicidal idea-
tion, and self-injurious behavior. The severity of distress
was positively associated with length of time in detention.
While impacted by methodological limitations, the studies
provided some evidence that detention may contribute an
independent adverse impact on mental health.
Examination of the impact of detention on asylum-
seeking children and adolescents in the European Union
similarly found high rates of PTSD, affective (mood) and
anxiety disorders, and deliberate self-harm (Hodes 2010).

Detained children are at fragile stages of their development.
Younger children in particular have less developed cognitive
ability to make sense of or understand what is happening to
them. This challenge can be especially pronounced when they
or their families are deprived of adequate access to legal rep-
resentation, a situation that frequently exacerbates their psy-
chological distress (AACAP & NASW 2016).

In addition to mental health effects, the physical health of
detained migrant children may be at risk. Despite the provi-
sion of health and mental health screening, the health of
detained migrant children is imperiled when there is a system-
atic lack of adequate access to health care and sanitary condi-
tions in detention and upon release (National Immigration
Law Center 2014; Preston 2015). Significant state-by-state
differences remain. Despite the strengths and resilience that
these children and their families may possess, the conditions
and policies affecting migrant children can serve to compro-
mise their functioning, well-being, and realization of their
rights. Resources have been developed in the United States
to assist migrant children and their families (Bridging Refugee
Youth and Children’s Services 2016; National Child
Traumatic Stress Network n.d.). The Bridging Refugee
Youth and Children’s Services (BRYCS, a service of the US
Conference of Catholic Bishops) has been designated as a
Technical Assistance Provider for newcomer families and
their providers by ORR.*

The Right to Health, Well-Being, and Full
Rehabilitation

In the face of compromised health and well-being experi-
enced by detained child migrants in the United States, the
need to promote the realization of their rights to health,
well-being, and rehabilitative services is great. It is essen-
tial that detained migrant children are able to access com-
prehensive person-centered rehabilitative services that
will, in turn, facilitate the realization of their right to
health. While such services could be offered while in

* For more information about BRYCS and resources related to migrant
children and families, see: http://www.brycs.org/.

detention, a just approach to implementing the right to
rehabilitation and health would necessitate an entirely dif-
ferent approach. Rather than be subject to forced resi-
dence in detention centers, in which children cannot par-
ticipate in the everyday activities that foster resilience,
inclusion, and well-being, detained migrant children
should be integrated into community settings. This would
entail different approaches depending upon situation—to
be released to kin, placed in foster care, or supported with
an accompanying family member until the child’s status
can be determined.

An interdisciplinary holistic approach that addresses the
multifaceted effects of the harm and addresses the physical,
psychological, social, and legal service needs of migrant chil-
dren is required. It must be grounded in a bio-psycho-social-
spiritual-cultural approach to promoting health (American
Psychological Association 2010). Services also should be pro-
vided to family and guardians, including psycho-education to
enable them to better understand what their children are going
through and support them. Forensic medical and/or psycho-
logical evaluations, reports, and testimony may be needed,
such as in cases of asylum or other legal proceedings.
Training of local providers and organizations who are
points-of-first-contact for child migrants and their caregivers
can be valuable regarding their rights, signs of distress, and
intervention strategies. Such organizations include public
health/primary care clinics, emergency/urgent care,
community-based organizations, refugee resettlement organi-
zations, social services, and governmental organizations.
Successful and ongoing coordination of care is vital. With
appropriate health and rehabilitation services and coordinated
care, traumatized child migrants have a better chance of re-
covering from the harmful effects of their experiences and
successfully rebuild their lives.

International Human Rights Principles Informing
the US Case

International human rights and humanitarian law has
clearly articulated the rights issues that apply to children
who have crossed national borders and are caught up in
detention systems, such as in the United States. The
United States has ratified only a handful of these treaties,
including the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
(CAT 1984), the International Covenant on Civil and
Political Rights (ICCPR 1966), and the International
Convention on the Elimination of All Forms of Racial
Discrimination (1965). The United States has not joined
two important treaties—the Convention on the Rights of
the Child (CRC 1989) and the Convention on the
Protection of the Rights of All Migrant Workers and
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Members of Their Families (1990).° These treaties and
corresponding UN documents, and extant US law (e.g.,
Flores v. Meese [1997] and Flores v. Johnson [2015]),
provide a strong basis supporting the principle that undoc-
umented children who are taken into custody in the
United States should not be held in detention. But, with-
out concerted advocacy and monitoring, the practice will
likely persist.®

The UNHCR, in its work on detention practices, highlights
a near prohibition on detention of children (whether accom-
panied or unaccompanied by family members), underscoring
that “Overall an ethic of care—and not enforcement—needs
to govern interactions with asylum-seeking children, includ-
ing children in families, with the best interests of the child a
primary consideration” (emphasis in the original, UNHCR
2012, par. 52). UNHCR stipulates that governments must
work within child protection frameworks and use “appropriate
procedures for the determination of the child’s best interests,
which facilitate adequate child participation without
discrimination.” Importantly, regarding the child’s right to
participation, the “views of the child” must be considered
“in accordance with age and maturity, where decision makers
with relevant areas of expertise are involved, and where there
is a balancing of all relevant factors in order to assess the best
option” (UNHCR 2012, par. 52).

This assessment is grounded in guiding principles
outlined in the 1989 UN Convention on the Rights of the
Child. That treaty, which the US has yet to ratify, has near
universal standing and respected professional organiza-
tions within law, health, and social work in the United
States utilize these principles in practice. Article 37 of the
CRC outlines that governments must ensure that

1. No child shall be subjected to torture or other cruel, inhu-
man or degrading treatment or punishment ...

2. No child shall be deprived of his or her liberty unlawfully
or arbitrarily. The arrest, detention, or imprisonment of a
child shall be in conformity with the law and shall be used
only as a measure of last resort and for the shortest appro-
priate period of time;

> As a sign of the pressing nature of the rights of migrant children at all
stages of the migration process, in 2016 the UN Committee on the
Protection of the Rights of All Migrant Workers and Members of Their
Families and UN Committee on the Rights of the Child (n.d.) are drafting
a Joint General Comment on the Rights of the Child in the Context of
International Migration. This General Comment amplifies attention given
to the rights of migrant children outlined in the UN Committee on the
Rights of the Child General Comment No. 6 (2005), and the UN Human
Rights Council Resolution on the “Human Rights of Migrants: Migration
and the Human Rights of the Child” (2009).

¢ See Human Rights Watch (2015a, July 27). Following Flores v. Johnson
(2015) in which a Federal District Judge ruled that it was unlawful to
detain children and mothers, the US government is required to fully im-
plement the recommendations of the Federal District Judge, including
prohibiting detention of minors in secure facilities (see AILA 2015).
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3. Every child deprived of liberty shall be treated with hu-
manity and respect for the inherent dignity of the human
person, and in a manner which takes into account the
needs of persons of his or her age...;

4. Every child deprived of his or her liberty shall have the
right to prompt access to legal and other appropriate
assistance, as well as the right to challenge the legality
of the deprivation of his or her liberty before a court or
other competent, independent and impartial authority, and
to a prompt decision on any such action (CRC, 1989,
emphasis added).

The Convention on the Rights of the Child and Links
to the Right to Rehabilitation and Health

The 2013 CRC General Comment No. 15 on the right of the
child to the highest attainable standard of health provides sub-
stantive guidance to governments on their obligations to re-
spect, protect and fulfill this right. Despite the US failure to
ratify the CRC, domestic human rights advocates, lawyers,
social workers, doctors, and judges have increasingly cited
the treaty standards related to children. General Comment
No. 15 frames a right to rehabilitation and services for children
who are experiencing “mental ill-health,” underscoring the
need for a broad range of psycho-social approaches. The doc-
ument underscores, “States have the obligation to provide
adequate treatment and rehabilitation for children with mental
health and psychosocial disorders while abstaining from un-
necessary medication” (2013, April 17, par. 38). Specific
guidance on a right to rehabilitation and health care related
to migration emphasizes the “need to recognize the particular
challenges to children’s health for children affected by human-
itarian emergencies, including those resulting in large-scale
displacements due to natural or man-made disasters.”
General Comment No. 15 stresses that governments must take
“all possible measures” to ensure children’s “uninterrupted
access to health services, to (re)unite them with their families
and ... to encourage special parental or other psychosocial
care to prevent or address fear and traumas” (2013, April 17,
par. 40, emphasis added). The guidance on health and well-
being is particularly instructive for the US case.
Additionally, a 2012 Day of General Discussion sponsored
by the Committee on the Rights of the Child focused on “The
Rights of All Children in the Context of International
Migration.” Those who provided expert input and testimony
during the Day of General Discussion underscored that mental
health and healthcare services were critical to the well-being
of child migrants. The Committee (2012) recommended:
“States should ensure and implement adequate and accessible
measures for addressing trauma experienced by children dur-
ing migration, asylum-seeking or trafficking. Special care
should be taken to make mental health services available to
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all children, including in the context of conducting the child’s
best interests assessment, evaluation and determination”
(par. 89).

Of special interest to social workers, who may be called
upon to work in detention facilities or provide assessments of
children for immigration court services, are the obligations of
“third party” or “nonstate” actors in respecting migrant chil-
dren’s rights. General Comment No. 6 (2004), Treatment of
Unaccompanied and Separated Children Outside Their
Country of Origin, is an important resource for developing
rights-based approaches to working with children who are
not accompanied by a parent (UN Committee on the Rights
of'the Child 2005). The standards, while focused on unaccom-
panied minors, are relevant for children who may be detained
with parents as well.

Children “deprived of their family environment” are
entitled to special protection and care by the state (and
any third party actors acting on the state’s behalf).
Alternate care should adhere to specific guidelines sum-
marized here. International guidelines for alternate care
provide a useful framework for US practice as well.
According to these principles, children “should not, as
a general rule, be deprived of liberty” (UN Committee
on the Rights of the Child 2005, par. 40) and the “best
interests of the child” must be adhered to when consid-
ering “changes in residence.” In addition, to promote the
principle of “family unity,” siblings should not be sepa-
rated. Family reunification in the country of asylum
should be promoted, “unless such action would be con-
trary to the best interests of the child.” The guidelines
mandate that social workers should conduct “regular
assessments” to ensure the “child’s physical and psycho-
social health, protection against domestic violence or ex-
ploitation, and access to educational and vocational skills
and opportunities.” And, importantly in the context of
the US case, even in emergency situations, “interim care
must be provided for the shortest time appropriate for
unaccompanied children” and such care must provide
for children’s “security and physical and emotional care
in a setting that encourages their general development”
(par. 40). Finally, in accordance with principles to facil-
itate participation of children in decisions that affect
them, children must be kept informed of the care ar-
rangements being made for them, and their opinions
must be taken into consideration. These provisions are
consonant with the NASW Code of Ethics (2008) and
have significant implications for social workers. For ex-
ample, social workers should advocate with immigration
judges, those administering detention facilities, and other
relevant decision makers to ensure that the best interest
of the child is paramount in all decisions about care
arrangements. Social workers should remain vigilant in
their ongoing assessments to ensure that state actors and

private contractors do not abuse, neglect or otherwise
exploit migrant children.

Convention against Torture and Other Cruel, Inhuman,
or Degrading Treatment or Punishment

While most of the child migrants fleeing to the United States
have not experienced torture, the conditions these children are
subjected to in US detention has been defined as amounting to
cruel, inhuman, or degrading treatment or punishment. In his
report to the UN Human Rights Council, Juan Mendez, the
UN Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, identified the lack of ap-
propriate state oversight and basic resources as key sources of
ill-treatment of detained migrant children, and pointed to the
need for independent and regular monitoring of detention cen-
ters. Leaving no question regarding his stand on the detention
of migrant children, Mendez stated that immigration detention
practices globally “put children at risk of cruel, inhuman or
degrading treatment or punishment” (UN General Assembly
2015, p. 17). He underscored that “the detention of children
who migrate to escape exploitation and abuse contravenes the
duty of the State to promote the physical and psychological
recovery of child victims in an appropriate environment.”
Thus, governments (like the United States) “should, expedi-
tiously and completely, cease the detention of children, with or
without their parents, on the basis of their immigration status”
(UN General Assembly 2015, p. 17). Mendez recognized the
particular vulnerability of children to torture and ill-treatment
relative to adults as well as states’ obligations to protect chil-
dren from such abuses and act in their best interests. He urged
the authorities to implement alternatives to detention, reserv-
ing detention as a last resort in exceptional cases. The effects
of detention on the health and well-being of children often is
far reaching. Mendez (2014) has also denounced the use of
solitary confinement of any duration for children. It is essen-
tial that the right of these children to health and rehabilitation
is protected and facilitated.

It is still uncommon for the UN Committee against
Torture’s right to rehabilitation standard to be invoked vis-a-
vis the rights of child migrants. As a party to CAT, the United
States is obliged to implement standards elaborated in the
General Comment No. 3. In particular, the document specifies
that “rehabilitation for victims should aim to restore, as far as
possible, their independence, physical, mental, social and vo-
cational ability; and full inclusion and participation in society”
(UN CAT 2012, Sec. 11). In keeping with CAT, those grap-
pling with responding to the crisis of migrant children must
stop detaining children and ensure that they are provided with
full inclusion in society and rehabilitation. Providing rehabil-
itation in detention is antithetical with the concept of full
rehabilitation.
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Recommendations

There have been some changes in US policy regarding
detained migrant children and families in recent months.
Much comes in the wake of growing public pressure and the
recent Flores v. Johnson (2015) ruling that mandates a reduc-
tion in the length of detention for children and mothers
(Preston 2015) and a July 13 decision by the Obama admin-
istration to release migrant mothers and their children from
detention if they have been found by the DHS to have fled
their homeland due to a credible fear for their lives (LIRS
2015b). Despite these developments, the rights of these vul-
nerable migrants to health and rehabilitation are not robustly
or systematically protected. While the ORR promotes the
housing of migrant children in the least restrictive environ-
ment, implementation of this principle has been uneven and
compromised. Detention of children for four or five weeks, or
for any length of time, is still too long (AACAP & NASW
2016).

There is a continued vital need for advocacy, monitoring,
and transparency, particularly since such standards are often
aspirational and not met. For example, ORR began to place
unaccompanied migrant children with sponsors as they awaited
their immigration hearings but they failed to systematically
track the children’s well-being or maintain sufficient case re-
cords or oversight (US Government Accountability Office
2016). While undocumented children in some parts of the
country were able to access health care, others experienced
barriers to such care due to lack of health insurance or knowl-
edge of where to seek services, lack of bilingual community
services, and/or fear of the consequences of revealing their
immigration status (GAO 2016). In some cases, a US Senate
investigation found that migrant children had been subjected to
human trafficking or other abuse (Ryan 2016).

In this article, we have argued that such children (and their
families) have a right to health, well-being, and rehabilitation.
This right applies to all human beings, regardless of age and
legal status. We highlight several recommendations here:

» The United States should take steps to ensure that all child
migrants in (and outside of) detention Ahave access to ap-
propriate health care and rehabilitative services.

* The United States should work to ensure that child mi-
grants are not detained, but are provided with communi-
ty-based alternatives such as those promoted by LIRS
(2015a).

»  Solitary confinement of child migrants in detention must
be prohibited.

» The Office of Refugee Resettlement and its programming
partners should prioritize child protection and safety in
reuntification decisions by revising assessment tools, im-
proving collaboration, and preparing children and families
for successful reunifications (LIRS 2015a).

@ Springer

+  Child migrants should be able to attend public school with
no barriers to entrance and should also be able to partici-
pate in programs that further their health and well-being,
such as the School Lunch Program, bilingual education,
and special education. This may be as important as inten-
sive therapeutic work for many children in order to pro-
vide a sense of normalcy and well-being. Education is also
a human right which enables the enjoyment of other hu-
man rights (CRC, Art. 28; CMW, Art. 30).”

*  Access to legal counsel and to health, mental health, and
social services is critical to child well-being. This includes
supports for child migrants who have experienced vio-
lence during transit and at centers, including sexual
violence.

* A substantial increase in funding for health care and pro-
grams focusing on rehabilitation is required for the United
States to fulfill the substantive requirements of the right to
health and rehabilitation and promote the ability of child
migrants and their families to live productive lives of
dignity.

» Appropriate, regular, and full oversight by independent
monitors for detention centers in which children are held.

While these recommendations apply to a wide range of ac-
tors (e.g., ORR policy makers, the Office of Homeland
Security, officials in federal and state Health and Human
Services departments, lawyers, judges, and a range of health
care providers), social workers bear a particular onus to under-
stand and recognize such principles in their advocacy and prac-
tice. Thus, it is incumbent social work practitioners and educa-
tors to not only become informed about this issue, but also to
become involved in collective efforts to advocate for the rights
of migrant children. Social work scholar-practitioners, such as
Luis Zayas, have led the profession in terms of providing men-
tal health assessments and treatment, documentation of the ef-
fects of detention on children for the courts, and in their class-
rooms and in advocacy at local, state and national levels (Zayas
2015; Zayas and Bradlee 2014). Forming a well-defined net-
work of such social workers and educators across the country
could facilitate much wider recognition of and advocacy on this
and other related immigrant rights issues in the United States.

Whistle-blowers, such as Olivia Lopez, a social worker
formerly employed at Karnes County Residential Center in
Texas where migrant mothers and children were detained,
are crucial actors in promoting policy change. Lopez testified
about the treatment of detained migrants at a forum on family

7 Article 30 of the Migrant Workers Convention states that “Each child of
a migrant worker shall have the basic right of access to education on the
basis of equality of treatment with nationals of the State concerned.
Access to public pre-school educational institutions or schools shall not
be refused or limited by reason of the irregular situation with respect to
stay or employment of either parent or by reason of the irregularity of the
child’s stay in the State of employment.”



J. Hum. Rights Soc. Work (2016) 1:85-95

93

detention at the US House of Representatives (Lopez 2015).
Lopez exposed practices at Karnes, such as separating chil-
dren from their mothers, as amounting to child abuse
(Democracy Now! 2015, July 29). Yet, to effect widespread
change in this system that has largely failed migrant children
to date, a much broader investment by social workers and
professional institutions such as the Council on Social Work
Education and the National Association of Social Workers is
also needed. This would include partnering with legal and
immigrant rights groups, such as the American Immigration
Lawyers Association, at state and national levels to investigate
government failures to secure children’s rights; developing
rights-based practices within public and private institutions
serving migrant children (whether in detention or the child
welfare system); and legislative advocacy at state and national
levels. Recent calls for suspending or severely restricting the
admittance of refugees following violence attributed to terror-
ists, a few of whom were reported to have been refugees,
underscores the need for this advocacy.

To effect such change, we must imagine an entirely differ-
ent approach. This vision is summarized effectively in testi-
mony provided by Luis Zayas at a 2015 Congressional forum
on Family Detention. Zayas outlines an approach® grounded
in the human rights principles discussed above: “We need
village-like environments that resemble communities, not
prisons. They should be operated by capable licensed non-
profit social service and child welfare agencies using
evidence-based best practices. Staff should be counselors
and advisors, case managers and aides” (as cited in Seda
2015). He highlights that social workers should be involved
in “conducting psychosocial evaluations and assessing family
needs, and making connections to clinics, schools, churches,
non-profit groups, and government agencies in their destina-
tion cities.” Zayas also encourages engaging law students and
social work interns to lead groups to help mothers and chil-
dren to understand the US legal, school, and healthcare
systems.

What would it mean for social workers —practitioners and
educators—to take up Zayas’ call above? A small number of
collaborations between social work and law have been devel-
oped across the country.” This model could be expanded,
affording stronger collaborations between lawyers and social
workers (or interns from both professions) to help realize the
goal of timely, just, and effective integration within commu-
nities. Zayas’ testimony also resonates with best practices
learned at the University of Connecticut Law School’s

8 Excerpted from Congressional testimony by Dr. Luis Zayas (Dean,
School of Social Work, University of Texas at Austin) at the Family
Detention Forum on July 28, 2015 (See Seda 2015).

? Collaborations exist, for example, in Connecticut (at the University of
Connecticut), in Los Angeles (with Public Council Inc. and the Legal Aid
Foundation of Los Angeles), and in Chicago (the Young Center for
Immigrant Children’s Rights at the University of Chicago).

Asylum and Human Rights Clinic to foster interprofessional
teams that coordinate responses to asylum seckers’ situations.
Such teams include lawyers, social workers doing both micro
and macro practice activities, psychiatrists, and doctors, and
involve outreach to community-based organizations. We rec-
ommend as well, adapting this approach to immigration law
clinic settings and other community-based organizations
working on behalf of immigrant children’s rights, particularly
with respect to the right to rehabilitation and healthcare.

As a profession we must develop a socially responsive, just
child welfare system that supports the rights of undocumented
children rather than (knowingly or unwittingly) participating
in systems that violate their rights (Colvin 2014). Drawing
upon rights-based standards elaborated above, we call for
the fullest engagement by the social work profession in chal-
lenging current detention practices and developing adequate
resources and supports to realize the rights of migrant children
to health and well-being regardless of immigration status.
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