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Abstract
The UK Supreme Court held in Asset Land Plc v. FCA [2016] UKSC 17 that the 
land-banking scheme required authorization as a collective investment scheme in 
order to be sold to retail investors. This article critically analyses that decision in 
light of various approaches to regulating real estate investment trusts (‘REITs’) in 
the UK, Singapore, and Hong Kong, respectively. It considers the degree to which 
deference should be given to the views of the regulators, and the ramifications for 
other areas like initial coin offerings which regulators are increasingly seeing as 
securities requiring both prospectus disclosure for the token offering and intermedi-
ary regulation for its trading. It argues that the regulation of token offerings is both 
necessary and desirable. Regulation not only helps protect investors from fraudulent 
token issuers but also helps to fulfil other worthwhile goals, such as providing addi-
tional funding for small to medium-sized enterprises and financial inclusion.

Keywords Financial regulation · REITs · Token offering · Investor protection · SME 
financing · Comparative law

1 Introduction

This article sets out the decision of the UK Supreme Court in Asset Land Plc v. 
FCA1 where it was held that the land-banking scheme there required authorization as 
a collective investment scheme in order to be sold to retail investors. The HK defini-
tion is quite similar as to how authorization works in practice which is that, without 
it, schemes can only be offered to sophisticated investors. The position in Singapore, 
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however, was different in that until definitional changes came into effect in October 
2018 to remove the concurrent requirements of pooling and external management, 
land-banking schemes were kept outside the regulatory regime for collective invest-
ment schemes altogether. Amongst other things to be discussed are how much defer-
ence should be given to the views of the regulators, and its ramifications for other 
areas like initial coin offerings which regulators are increasingly seeing as securities 
requiring both prospectus disclosure for the token offering and intermediary regula-
tion for its trading. It appears, however, that interest in initial coin offering (‘ICO’) 
has waned slightly and it is suggested here that this was because regulators failed to 
respond quickly enough to prevent a lemons story arising. The Singapore experience 
with real estate investment trusts (‘REITs’) was that although they did not fall within 
the definition of a collective investment scheme in 2002, the definition was amended 
to bring them into the regulatory sphere and REITs now form 10% of the market 
capitalization of the Singapore Exchange. We will argue that regulation is necessary 
not only for investor protection but creates a form of regulatory ‘property’. Tokens 
can still be seen as representing a technology interest which even if not fully propri-
etary is a form of intermediate interest lying between contract and property. But this 
requires disclosure or some standardization of rules in order to decrease information 
costs associated with them. Regulation as a strategy can also fulfil other worthwhile 
goals, such as funding small and medium-sized enterprises (‘SMEs’) and financial 
inclusion, even if at the expense of some investor protection.

2  Land‑Banking Schemes

In Singapore, the Monetary Authority of Singapore traditionally held that land-
banking schemes were not considered collective investment schemes and conse-
quently fall outside the scope of the Securities and Futures Act (‘SFA’).2 For exam-
ple, in July 2010, the Monetary Authority of Singapore (‘MAS’) stated that:

Land-banking investments involve investors acquiring direct interests in real 
estate rather than in securities related to real estate and, as such, fall outside 
the scope of the SFA and [Financial Advisers Act].3

Being outside the collective investment scheme regime, like timeshares and club 
memberships, these could be sold generally to the investing public without the need 
to comply with the prospectus requirements of the SFA. Nor did the sales of such 
investments require any capital markets services licence to deal in capital markets 
products. This, however, kept these various schemes in the nether world, lacking 
regulation but also legitimacy with only some consumer protection legislation cov-
ering them. These difficulties have largely been removed by an amendment to the 
definition of collective investment schemes introduced by the Securities and Futures 
(Amendment) Act 2017 (‘SFAA’). This was passed in January 2017 but only came 

2 Cap 289, 2006 Rev Ed.
3 Lee Hanqing, ‘200 lost $6 m in land deals’, Straits Times, 14 May 2010.
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into force in October 2018. In particular, it amended the definition of ‘collective 
investment scheme’ to address the land-banking problem so that it is closer to the 
UK definition in the Financial Services and Markets Act 2000 in that it can have the 
characteristic of having contributions from and profits of investors pooled (which 
may not initially be the case with some ‘land-banking’ schemes since the attempt 
there is to separately allocate notional parcels of undivided land to the investor), or 
alternatively, the property managed by a manager for the investors (and not both as 
previously required under the Securities and Futures Act).4 Put differently, the col-
lective investment scheme does not have to be as collective as it previously was.

Presently, with some minor differences, a ‘collective investment scheme’ (‘CIS’) 
in the UK, HK and Singapore in effect means an arrangement in respect of any prop-
erty under which the participants do not have day to day control over the manage-
ment of the property, where either the property is managed as a whole by or on 
behalf of a manager or the contributions of the participants and the profits or income 
out of which payments are to be made to them are pooled; and which provide the 
participants with economic benefits. Scheme managers thus attempt to reduce their 
involvement and at the same time try to confer more day to day management powers 
to investors in order to maintain the idea that investors acquire direct interests in real 
estate. It is unlikely that any artificial technical specifications in the scheme in order 
to avoid regulation will work to allow these schemes to be sold to retail investors 
without authorization.

In Asset Land Investment Plc v. FCA,5 the UK Supreme Court unanimously 
upheld the decisions of the courts below in finding an archetypal land-banking 
scheme in the UK (where individual plots are sold to investors despite the land 
being restricted and on the understanding that a developer would be found to buy 
up the plots as a whole) as falling within the meaning of a CIS in section 235 of the 
Financial Services and Markets Act 2000. This meant that Asset Land was operating 
a regulated activity which required authorization under section 19 of the same Act. 
Asset Land had represented that they would seek planning permission to rezone the 
land for residential use during the sales process. In subsequent written documenta-
tion, such as the contract of sale, however, there was a representations clause which 
attempted to remove any prior misrepresentations. A letter would also be sent before 
the payment of the initial deposit which stated that Asset Land was not responsible 
for pursuing re-zoning or planning permission (this also appeared as a disclaimer 
in the contract of sale). At first instance,6 Smith J held that the non-reliance clause 
only covered statements of fact and not of future intention. The Court of Appeal7 did 
not address this point but instead held that the definition of a CIS captured ‘arrange-
ments’ which did not have to be formal nor legally binding, and in particular that 
there was no need for a mutual understanding. Such an arrangement arose at the 

4 Monetary Authority of Singapore (2014).
5 [2016] UKSC 17.
6 [2013] EWHC 178.
7 [2014] EWCA Civ 435.
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point when the oral representations were made, even if that arrangement ended or 
was varied by the subsequent documentation.

At its core, a CIS is a ‘collective investment where there is pooling of (a) contri-
butions and income/profits and/or (b) collective management’.8 More specifically, 
section 235 states that participants in the scheme must not have day to day control 
over the management of the property, and that the property must be managed as a 
whole by or on behalf of the operator of the scheme. Although the definition was 
challenged with respect to its various constituent parts, the main argument raised 
by Asset Land in the Supreme Court was that the relevant property here was the 
individual plots of land, over which the investors had control, and not the sites as a 
whole. This was rejected by Lord Carnwath who held that an arrangement did not 
have to be viewed objectively just from the operator’s viewpoint; that the relevant 
property for consideration was the entire site rather than each individual plot aggre-
gated together as in the case of a block of flats; and that management concerned the 
operation of the scheme rather than looking after the individual plots as a managing 
agent would. Earlier in the judgment, he had approved of Smith J’s approach,9 that 
management activity was seen as context-specific to the scheme—here it involved 
the promise to obtain planning permission, and then to find a developer for the entire 
site.

Lord Sumption preferred a narrower approach, even though he also agreed with 
Lord Carnwath (the other three judges agreed with both). He went through the his-
tory of collective investment scheme regulation and drew the distinction between 
unregulated activity involving sales of physical property like land, and regulated 
schemes involving not just land sales themselves (even with subsequent professional 
services provided to rezone the land, which would not be a Financial Services and 
Markets Act 2000 regulated activity) but arrangements which fall within the defini-
tion of a collective investment scheme. He found this to be present in Asset Land 
but only on the basis that the scheme was a collective investment scheme at the 
point when it was constituted (and not just later on because of the parties’ actions) 
because although the investors legally owned their own plots, the Andrew Smith J at 
first instance had found that their dominion was illusory as they could not sell their 
plots individually as this would have defeated the purpose of the scheme even as 
planned (value would be lost throughout by all the parties). Implicitly this accepted 
that a non-reliance clause cannot change the course of history, but only serves as an 
estoppel (contractual) to prevent an action for misrepresentation later on, and pos-
sibly an exclusion clause.10

As we have seen, Singapore has amended its definition of a CIS to look more 
like section 235 of the Financial Services and Markets Act 2000 in that pooling and 

9 Smith J in Asset Land [2013] EWHC 178, following David Richards J in In re Sky Land Consultants 
plc [2010] EWHC 399.
10 First Tower Trustees Limited & Intertrust Trustees Limited v. CDS (Superstores International) Ltd 
[2018] EWCA Civ 1396. See further, Loi and Low (2014). Cf. Loi (2015), cited in Chen v. Ng [2017] 
UKPC 27, para. 30 (Lord Neuberger and Lord Mance).

8 Financial Conduct Authority v. Capital Alternatives Ltd [2015] EWCA Civ 284, para. 24 per Christo-
pher Clarke LJ (appeal to the SC denied).
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collective management have become alternative requirements as in the UK. This 
would be consistent with Lord Sumption’s analysis of the CIS regime in the UK, 
where he thought that pooling and having someone else manage the property cov-
ered the same mischief where an operator manages other people’s money—they 
were ‘functionally equivalent’.11 This is important as it means that most funds can-
not escape CIS regulation, which may be a better way to police the industry than to 
regulate the underlying products that a CIS invests in.

MAS has also said, however, that collective investment schemes that require 
authorization will be restricted to investments in securities or other assets that are 
liquid, such as precious metals, or which have stable income, such as completed real 
estate.12 That will continue to distinguish regulated CISs from unregulated schemes 
involving timeshares and club memberships which are only subject to consumer pro-
tection rules. But given the slightly more liberal philosophical bent with regulators 
in Singapore, it may be that the position in HK is stricter even with a similar CIS 
wording. The Securities and Futures Commission of Hong Kong (‘SFC’) has said 
that all property funds are largely included and it is really only the sale of individual 
units without more that is outside the CIS definition. In 2013, the attempted Apex 
Horizon hotel room sale by Cheung Kong (Holdings) had to be withdrawn (with 
360 buyers having their deposits refunded) as the SFC saw that as an unauthorized 
CIS given that the operator continued to allocate guests to the rooms.13 Day to day 
management was still in the operator’s hands, and not the individual buyers. It may, 
however, be that the views of specific regulators should generally prevail regardless 
of how similar the definitions are due to the administrative deference accorded to 
them. It has been argued elsewhere that there is no need for courts to be cautious in 
reading modern financial statutes even if there are criminal consequences attending 
their breaches.14 This is especially so if regulators want to restrict schemes struc-
tured to defraud, but just as true if regulators in fact want to legitimize schemes by 
authorizing them when they may strictly speaking not fall within the definition of a 
collective investment scheme. The latter was experienced in Singapore with REITs.

3  Collective Investment Schemes and Singapore REITs

A few things need to be said about the Singapore definition at the outset. First, the 
CIS may need to provide economic benefits measured objectively in financial or 
monetary terms only. Second, closed-end funds are prima facie excluded from the 
definition of a collective investment scheme, which started out just covering unit 
trusts or mutual funds investing in underlying securities or futures contracts. Third, 
if it is a CIS and unauthorized, it cannot be offered to retail investors, although it 

11 Supra n. 1, para. 98.
12 See Monetary Authority of Singapore (2014) to address, amongst other things, land-banking.
13 Enoch Yiu, Peggy Sito and Joyce Ng, ‘Cheung Kong’s sales of Apex Horizon hotel suites cancelled 
over investment breach’, South China Morning Post, 13 May 2013.
14 Tjio (2015), pp 458–460.
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can be a restricted scheme that can only be offered to accredited investors. These are 
subject to minimal regulation by the MAS.

The collective investment scheme definition that was first introduced in 2002 with 
the Securities and Futures Act is much tighter than the previous definition of ‘inter-
ests’ in the Companies Act, which used alternative criteria that involved more open-
ended terms like ‘common enterprise’ and ‘investment contract’. Although these 
terms were not fully tested in the local courts,15 the width of it can be seen in the 
US, where in the leading case of SEC v. Howey16 it was held that an arrangement 
created by a land sale contract, warranty deed and service contract for a citrus grove 
development with contracts for cultivation, marketing and remitting of net proceeds 
was considered a security.17 Registration of the offered securities was required and 
the offer was prohibited as there was no registration statement. It is the element 
of it being an investment contract whereby a person invests money in a common 
enterprise and expects to make a profit, predominantly through the efforts of a pro-
moter or third party,18 which renders offers of such securities registrable, even if 
the underlying asset that is managed is not a security itself, and the units issued 
are non-redeemable. That the authorities in Singapore wanted to disassociate them-
selves from the possible development of the meaning of securities via investment 
contracts and still intend this was confirmed recently by the November 2018 update 
to the MAS Guide to Digital Token Offerings which said that ‘(t)he treatment of a 
token under the Howey Test is not a consideration for deciding whether a token is a 
product regulated under the SFA’.19

The definition of a collective investment scheme, which is somewhat similar to 
the definition in Schedule 1 of Hong Kong’s Securities and Futures Ordinance, as 
well as the meaning of ‘collective investment schemes’ under the UK’s Financial 
Services and Markets Act 2000, has concurrent requirements that require delegation 
to a manager or the pooling of monetary contributions and profits (thus effectively 
excluding timeshares and club memberships),20 and the sharing of what appears to 
be profits in pecuniary form (‘the profits or income from which payments are to be 
made to them are pooled’ and ‘profits, income, or other payments or returns’) rather 
than ‘profits, rent or interest’ as was the case in the definition of ‘interests’ under the 
now repealed section 107 of the Companies Act). The long list of exclusions also 
relate to schemes that generate such financial returns. It does appear from the begin-
ning that the authorities wanted to really only regulate unit trusts as CISs, which is 

20 See Monetary Authority of Singapore (2016) on the ‘scope of collective investment schemes’.

15 Cf. PP v. 888.com (S) Pte Ltd (PS 3383/99), where the District Court found that a franchise arrange-
ment created an interest under the then Companies Act s. 107. However, a specific exclusion for fran-
chises was added to s. 107 by the Companies (Amendment) Act 1998.
16 328 US 293 (1946), referred to in Australian Softwoods Forests Pty Ltd v. A-G (NSW) (1981) 148 
CLR 121, cf. Australian Securities Commission v. United Tree Farmers Pty Ltd [1997] FCA 479 (Finn J).
17 See Loss and Seligman (2004), p 246.
18 The fact that the return of each investor depends on their own efforts does not undermine the existence 
of a common enterprise, particularly in the case of vertical or pyramid schemes. In such schemes, there 
may not be any pooling as it may involve only one promoter and one investor.
19 Monetary Authority of Singapore (2017) and Monetary Authority of Singapore (2019), case study 7. 
Contrast The US Securities and Exchange Commission (2019).
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why there was a problem when the first REITs actually desired classification as a 
CIS in 2002 (as opposed to being completely unregulated even when sold to retail 
investors) as these fell within the express exclusion for ‘a closed-end fund consti-
tuted either as an entity or trust’.

That regulatory mindset linking CIS to open-end unit trusts has created a great 
deal of difficulty but could, however, have been maintained in other ways. In the 
UK, the Financial Services and Markets Act 2000 essentially forbids the public 
offering of unit or trading trusts that are not open-ended in nature, and these can 
only be marketed privately and to sophisticated investors.21 Closed-end companies 
are treated as shares, and closed-end trusts cannot be authorized or offered to the 
public.22 But redemption there was given a wider meaning—and it is stated under 
section 243(11) of the Financial Services and Markets Act 2000 in relation to the 
redemption formula in section 243(10):

But a scheme shall be treated as complying with subsection (10) if it requires 
the manager to ensure that a participant is able to sell his units on an invest-
ment exchange at a price not significantly different from that mentioned in that 
subsection.

The position in the UK, which the Securities and Futures Act collective invest-
ment scheme regime modelled itself on, was therefore both stricter and more flexible 
at the same time. A closed-end trust, though still considered a collective investment 
scheme as defined in the UK, would not be authorized as such, the consequence 
of which is that it cannot be offered to the public but only to a set of sophisticated 
investors. However, the meaning of redeemability is wider than is usually under-
stood, and permits that requirement to be met by a listing on the exchange. This 
could then allow the UK Financial Conduct Authority to treat the trust or company 
as open-ended,23 which would then permit its authorization and offer to the public.

In Singapore, however, closed-end trusts or companies were kept out of the defi-
nition of collective investment schemes altogether. While the latter is regulated 
when it offers shares to the public, the former was outside the regulatory reach of the 
Securities and Futures Act entirely, and could be offered to the public completely 
unregulated (and not to just accredited investors had it been an unauthorized CIS). 
This created some difficulties, particularly with the introduction of REITs into the 
capital markets. In Singapore, these are structured as trusts (mainly for tax reasons), 

21 The table of promotions which are permitted to be made were set out in the Financial Services (Pro-
motion of Unregulated Schemes) Regulations 1991, now Part III of the Financial Services and Markets 
Act (FSMA) (Promotions of Collective Investment Schemes) (Exemption) Regulations 2001.
22 In the UK, investment trusts are really investment companies that are closed-end companies that are 
precluded from, for example, holding too much of their investments in any one company, and with more 
liberal distribution rules than are applicable to industrial companies. In addition, the Listing Rules of the 
London Stock Exchange require certain additional disclosure by investment companies.
23 MAS and the Accounting and Corporate Regulatory Authority (‘ACRA’) are closely studying the 
adoption of an open-ended investment company (‘OEIC’) regime after having introduced the Singapore 
Variable Capital Companies Act for investment funds in November 2018, which came into effect on 14 
January 2020.
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and due to the illiquid nature of the underlying assets, the units that are issued or 
sold to investors are in effect not redeemable (the trust deeds generally state that 
they cannot be redeemed while the REIT is listed on an exchange). Given the exclu-
sion of closed-end funds from the definition of a collective investment scheme, 
they should have fallen outside the regulatory regime, and would not have required 
MAS’s approval as a collective investment scheme before they could be sold to the 
public. However, most issuers of REITs, and the investment bankers associated with 
them, in fact desired the regulatory safeguards as that increased investor confidence 
in the units being sold or marketed to the public. This is something that is true in 
perhaps more developed financial jurisdictions where institutional investors can only 
invest in regulated products (even where they are only lightly regulated).24 So with 
REITs, they were registered as CISs even though redemption was suspended and so 
could not legally have been considered open-end funds. Crucially, this was largely 
due to the efforts of the REITs (more accurately the persons who set them up).

What happened was that the definition of a ‘closed-end fund’, itself excepted 
from the CIS definition, was seen in practice to exclude these REITs, and this was 
then progressively amended since the mid-2000s so that it now reads:

‘closed-end fund’ means an arrangement referred to in paragraph (a) or (b) 
of the definition of ‘collective investment scheme’ under which units that are 
issued are exclusively or primarily non-redeemable at the election of the hold-
ers of units, but does not include—
(a) an arrangement referred to in paragraph (a) of that definition—

 (i) which is a trust;
 (ii)  which invests primarily in real estate and real estate-related assets speci-

fied by the Authority in the Code on Collective Investment Schemes; and
 (iii) all or any units of which are listed for quotation on an approved exchange;

But there is a new subsection (aa) inserted by the SFAA 2017 that effectively 
states that all funds operating for economic gain are not to be seen as closed-ended 
and hence will be collective investment schemes. This was actually introduced in a 
2013 amendment to the CIS definition by the Securities and Futures (Closed-End 
Fund) (Excluded Arrangements) Notification 2013. This means that the CIS exclu-
sion for a ‘closed-end fund’ is  itself subject to further exclusion if the fund is not 
carrying on an active business (i.e., holding passive investments). Specifically, MAS 

24 See e.g. Crypto Fund AG which obtained authorization as an asset manager from FINMA under the 
Swiss Collective Investment Schemes Act in October 2018. Some 40% of listed G3 bonds in the Asia 
Pacific are also listed on the Singapore Exchange so that institutional investors can purchase them. The 
listing process for wholesale bonds takes one day: see further Tjio (2019b).
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has prescribed the following criteria to determine whether a closed-end fund is 
deemed to be a CIS (which operated prospectively from July 1, 2013):

• all or most of the units issued under the arrangement cannot be redeemed upon 
the election of the holders of the units;

• the entity operates in accordance with an investment policy under which invest-
ments are made for the purpose of giving participants in the arrangement the 
benefit of the results of the investments, and not for the purpose of operating a 
business; and

• the arrangement has certain prescribed characteristics.

What now seems to have happened is that the CIS exclusion for closed-end funds 
highlighted above does not really exist anymore except for very few investment 
funds. This actually brings us to the position in HK where the SFC has made clear 
that it does not matter whether a CIS is open or closed-ended.25 Still, the influence 
in Singapore of that previous philosophy may explain why even security tokens, 
which are usually non-redeemable, may not be seen as a CIS in Singapore.

The creeping nature of regulation shows the careful approach of Singapore regu-
lators towards market development. There is a fear of overregulation until they see 
clear opportunistic behaviour. This has been the case with land-banking schemes. 
However, with REITs the story is inverted in that while they were not subject to reg-
ulation at the start, they desired it and MAS was then willing to provide it immedi-
ately to help grow a nascent industry. There is thus also a strategy of regulating early 
in order to create regulatory ‘property’ in the sense of legitimating a deliberate prac-
tice through signaling.26 This also indirectly helped overcome the fact that REITs 
in Singapore are probably non-charitable purpose trusts that traditional English law 
would have seen as invalid. Courts have slowly recognized the REIT as a separate 
legal entity as is the case with US business trusts, and this was partly due to regula-
tion and the application of those regulations in, for example, the restructuring con-
text where parallels are drawn with corporate schemes of arrangement.27 REITs now 
form 10% of the market capitalization of the Singapore stock exchange. The counter-
example is of holiday timeshares which still remain in a shadowy state outside the 
definition of a collective investment scheme altogether as MAS sees it. In contrast, 
it has been argued that US holiday timeshares have acquired some form of property 
status through a mix of state securities regulation, urban law and consumer legisla-
tion,28 unlike, say, timeshares in watches.29 However, should so much discretion be 

26 This may not be property in the Ainsworth sense, see below n. 47. For newer, intermediate ‘property’ 
like cryptocurrency, Kulms (2020) has highlighted the differences in the Anglo-American liberal/con-
tractarian approach with the civilian need for some legislative or regulatory backing. The adaptability of 
the common law is seen as a strength: UK Jurisdiction Taskforce (2019), para. 3.
27 See Tjio (2019a), the text accompanying fn. 66 discussing Re Croesus Retail Asset Management Pte 
Ltd [2017] 5 SLR 811.
28 See Pierce and Mann (1983), pp 37–42.
29 Merrill and Smith (2000), p 27, the text accompanying fn. 110.

25 Securities and Futures Commission of Hong Kong (2016).
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given to regulators and what would happen if they are challenged in court were they 
to attempt to provide property or quasi-property status through statutory interven-
tion to a form of technology interest?30

4  Judicial Deference to Financial Regulators

The Financial Conduct Authority (‘FCA’), and its predecessor the Financial Ser-
vices Authority, has by all accounts been very interventionist since the Global 
Financial Crisis,31 and it was said at first instance in Asset Land that ‘its bona fides 
cannot be questioned’.32 However, for this to work, courts may have to give regula-
tors (at least the more qualified ones) some leeway, and there are growing signs of 
this. In Financial Conduct Authority v. Capital Alternatives Ltd,33 which the English 
Court of Appeal decided after Asset Land (but permission to appeal was refused 
by the Supreme Court), Christopher Clarke LJ thought that ‘Courts are reluctant to 
disturb a settled interpretation and the practice based on it, and there was a pow-
erful presumption that the meaning that had been given to a phrase in issue by a 
regulatory body was the correct one’.34 This added a further gloss to the speech of 
Lord Phillips in Bloomsbury International Ltd v. Sea Fish Authority35 that Clarke 
LJ relied on where his Lordship only stated that there is ‘a powerful presumption 
that the meaning that has customarily been given to the phrase in issue is the correct 
one’.36 After a detailed examination of various guidance letters of the FCA that were 
referred to by defence counsel, however, Clarke LJ thought that they concerned dif-
ferent structures from the one under consideration there.37 In Asset Land,38 Gloster 
LJ may have gone even further in finding helpful a paper published by the Financial 
Markets Law Committee dated July 2008, ‘Issue 86—Operating a Collective Invest-
ment Scheme’, which had said that the definition of ‘arrangements’ is very wide and 

30 Weir (2015).
31 In Asset Land, supra n. 7, paras. 38–39, Gloster LJ noted that the FSA was actually aware in early 
2007 of the operator selling land to UK investors. After representations from its City solicitor, the FSA 
terminated investigations in November 2008 with a ‘no-action letter’, but later appointed investigators 
under the Financial Services and Markets Act 2000, s. 168(3) when complaints against the operator con-
tinued to file in.
32 Smith J in Asset Land, supra n. 6, para. 51, when rejecting the argument to set aside the claims on the 
basis that the FSA was in abuse of process in going back on its subsequent letter of 19 September 2012 
stating that they would not take the pre-November 2008 sales into consideration, ibid.
33 [2015] EWCA Civ 284.
34 Ibid., para. 68.
35 Bloomsbury International Ltd v. Sea Fish Authority [2011] UKSC 25; [2011] 1 WLR 1546, paras. 
55–59.
36 Ibid., para. 58.
37 See supra n. 33, paras. 33–68. Clarke LJ thought that the guidance was ‘rather guarded’ (at para. 66) 
and ‘vague on important matters’ (at para. 67). The Financial Services and Markets Act 2000, s. 157 pro-
vides that the FCA may give guidance consisting of such information and advice as it considers appropri-
ate with respect to, amongst other things, the operation of the Act and any rules promulgated under it.
38 See supra n. 7, para. 51. But see Bundle, Perkins and Minervini (2012), p 222, suggesting that the 
paper actually ‘highlighted many of the uncertainties discussed’ in that article.
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intended to be so, and which in that case guided her in finding such an arrangement 
that resulted in the establishment of a collective investment scheme. The Supreme 
Court while referring to this paper did not, however, comment on it and it may be 
that the approach in the UK is still more conservative as opposed to other developed 
jurisdictions, including other European countries.39 This may explain why the UK 
was one of the first countries in the world to adopt the financial regulatory sandbox, 
which in a sense bypasses Parliament. Singapore and Hong Kong followed not long 
after in their attempt at encouraging financial innovation without being hamstrung 
by extant legislation in ways in which perhaps some other jurisdictions are not.

In Singapore, courts may also be slightly jealous of their custodial role of inter-
preting statutes, which is the traditional approach. This may explain why section 321 
of the SFA had to be expressly introduced in 2002 to grant MAS the power to issue 
practice notes and no-action letters. It is, however, also acknowledged such no-
action letters do not bind the public prosecutor should it choose to bring a crimi-
nal prosecution, and the fact that the provision was thought necessary shows that 
the MAS could not otherwise issue no-action letters, which are frequently used in 
the US and Australia. Similarly, in HK, it was said in a securities licensing appeal 
from the Securities and Futures Appeals Tribunal in Ng Chiu Mui v. Securities and 
Futures Commission40 that:

It was submitted that the SFC’s interpretation was the correct one and the Tri-
bunal was wrong to have dismissed that interpretation as well as the footnoted 
commentary in the consultation paper presented to the Bills Committee as 
‘straws in the interpretative wind’.
But the SFC’s view can be of no relevance as a matter of law unless it is a tool 
of statutory interpretation. Since Mr  Grossman accepts that it is not such a 
tool, the Tribunal’s approach plainly was correct.

By contrast, in the context of judicial review, courts in the US,41 Canada,42 and 
to a lesser extent in Australia,43 accord regulators a zone of discretion in the exer-
cise of their administrative powers. The role of the court is to ensure that they stay 
within that zone, but not to attempt to second-guess their intentions.44 It may be 

39 See Hofmann (2019), p 551 discussing the case of CJEU C-493/17 Heinrich Weiss and  Others, 
ECLI:EU:C:2018:1000, where he said that ‘Weiss can be understood as the ECJ’s decision not to inter-
fere with the Eurosystem’s monetary policy operations for as long as the Eurosystem provides reasons 
that relate to its price stability objective’.
40 [2010] HKCA 150, paras. 26–27.
41 Chevron USA Inc v. National Resources Defence Council, Inc 467 US 837 (1984). Intervention by 
the courts is also constrained by the lack of capacity: see e.g., Gustafson v. Alloyd Co, Inc 513 US 561 
(1995). There is, however, a difference between regulatory guidance carrying a greater force of law and 
those that are less formal: Christensen v. Harris County 529 US 576 (2000).
42 United Brotherhood of Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd 
[1993] 2 SCR 316, 335; Pezim v. British Columbia (Superintendent of Brokers) [1994] 2 SCR 557, 591–
592. The amount of deference may depend on the standing of the regulator in question.
43 See e.g., Corporation of the City of Enfield v. Development Assessment Commission (2000) 169 ALR 
400 and now Minister for Immigration and Citizenship v. SZMDS [2010] HCA 16.
44 Monaghan (1983), pp 32–33.
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that this is the only way that financial markets can properly be regulated given the 
pace at which things change and the fact that the various participants in the market 
are actively trying to avoid regulation. There may be a balancing exercise for which 
courts are ill-suited where the application of open-ended standards may require a 
cost–benefit analysis.45 While the tide may have turned when it comes to seeing 
whether an investment arrangement involving underlying land or real property is a 
collective investment scheme, this may, however, not be because courts are prepared 
to defer to the regulatory expertise of the FCA/SFC/MAS. Rather, there has now 
evolved enough formal material to aid the courts in statutory interpretation when a 
land-banking matter comes up against highly technical objections raised by those 
with less of a stake in its proper regulation.

It is not clear if that is the case with cryptocurrency funds and initial coin offer-
ings due to their more recent nature. Further, regulators themselves are ambivalent 
about how and how far to regulate what are in effect virtual property schemes given 
their possibly greater contribution to the economy.46 At the moment, it is likely that 
some are issuing no-action letters in order to help guide Fintech participants, while 
others, like the US, are more stringent with ICOs. Without formal regulation, how-
ever, these tokens will find it hard to obtain general acceptance as an asset class. 
Courts have provided a threshold test before recognising something as property, 
requiring it to be ‘definable, identifiable by third parties, capable in its nature of 
assumption by third parties, and have some degree of permanence or stability’.47 
Unlike tangible property, however, it has been said that intangible property ‘only 
exists because the law says it does […] and, in principle, it is open to the parties to 
establish the extent of the debtor’s rights under the contract in any way they wish’.48 

45 It appears to be different where the views of the Government are sought as to whether a foreign ter-
ritory is considered a state: see Hsieh (2007) comparing Parent v. Singapore Airlines [2003] RJQ 1330 
(Superior Court, Quebec) and Civil Aeronautics Administration v. Singapore Airlines Ltd [2004] 1 
SLR(R) 570 (Court of Appeal, Singapore).
46 The Financial Action Task Force suggested that ‘countries should consider virtual assets as “prop-
erty”, “proceeds”, “funds”, “funds or other assets”, or other “corresponding value”’: see The Financial 
Action Task Force (2019), recommendation 1.
47 National Provincial Bank v. Ainsworth [1965] AC 1175, 1247–1248. This test was applied in Arm-
strong GmBH v. Winnington Networks [2012] EWHC 10 to determine if EU carbon credits constitute 
property, although more recently it was reaffirmed again that information is not property: Your Response 
Limited v. Datastream Media [2014] EWCA Civ 281. The test was said to be circular in Lee Kien Meng 
v. Cintamani Frank [2015] SGHC 109 but was seen to have been satisfied by cryptocurrencies in B2C2 
Ltd v. Quoine Pte Ltd [2019] SGHC (I) 03 (‘B2C2’). The UK Jurisdiction Taskforce (2019) concludes 
that cryptoassets bear ‘all of the indicia of property’ and should in principle be treated as property, UK 
Jurisdiction Taskforce (2019), para. 85. Both B2C2 and the UK Jurisdiction Taskforce (2019) have been 
cited with approval in a recent English High Court decision of AA v. Persons Unknown, Re Bitcoin 
[2019] EWHC 3556 (Comm), which held that cryptocurrencies are ‘a form of property capable of being 
the subject of a proprietary injunction’, paras. 58–61. See further Kulms (2020).
48 Calnan (2016), at 1.30 et seq. In Colonial Bank v. Whinney [1886] 11 App Cas 426, interpreting 
Blackstone’s Commentaries on the Laws of England (1765–1769), it was thought that personal property 
had to be either a chose in action or a chose in possession. This does not appear to be the case presently 
so that cryptoassets can be seen as property: UK Jurisdiction Taskforce (2019), paras. 15(c) and 70–86. 
Conversely, there are some who believe that a chose in action may not be fully proprietary, certainly 
where civil law is concerned.
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In addition, as Merrill and Smith have pointed out, a crucial distinction between in 
personam contract rights and in rem property rights is that contract law typically 
permits contractual parties to customize their rights and duties while property law 
requires that parties ‘adopt one of a limited number of standard forms that define 
the legal dimensions of their relationship’.49 Many types of legal relationships lie 
somewhere in between this contract/property interface.50 A possible example of 
such intermediate relationships is the one between cryptocurrency/token issuers and 
investors where the relationship is mediated by financial regulators.51 The key ques-
tion remains whether regulators should step into regulate what might otherwise be 
a purely contractual relationship between issuers and investors. At the moment, the 
ICO story appears to parallel more what has happened with timeshares in Singa-
pore as opposed to REITs. While it was correct to take a wait and see approach to 
token regulation, the time is perhaps right to regulate them, possibly as collective 
investment schemes, in order to fulfil goals of helping SMEs and financial inclusion 
that did not fully succeed with the earlier crowdfunding story.52 But token issuers, 
as was the case with Singapore REITs, must take the lead and work towards being 
regulated.

5  Cryptos and ICOs

It is unlikely that cryptocurrencies like Bitcoin and Ethereum, recently accepted by a 
Singapore court as proprietary interests,53 would be seen as a capital markets product 
as opposed to a currency or payment system that will be regulated by the new Pay-
ment Services Act 2019 in Singapore (passed in January 2019 but not yet in force).54 
It would be quite different with the Bitcoin futures contract now traded on the Chi-
cago Board Options Exchange which if it had a presence in Singapore would have 
been seen as a ‘futures contract’ under the Securities and Futures Act and with the 
coming into effect of the Securities and Futures (Amendment) Act 2017, a ‘deriva-
tives contract’.55 Many products can, however, overlap. Indeed many ICOs are today 
offered in exchange for cryptocurrency, so it is the virtual being built on the virtual. 

49 Merrill and Smith (2001), p 776.
50 Ibid., p 777.
51 Kershaw (2018), Ch. 15 argues that the US conception of property, unlike the UK, is Lockean in that 
it is about value through productive effort. While this may be harder to obtain, it is a wider concept than 
property as a thing. We take the view that much of the wider notions of property should be seen as inter-
mediate rights lying between contract and property as discussed in Merrill and Smith (2001).
52 See further, Hu (2015).
53 B2C2 Ltd v. Quoine Pte Ltd [2019] SGHC(I) 03. They could be the subject matter of a trust even if 
‘there may be some academic debate as to the precise nature of the property right’ (at para. 142). The 
parties in this case assumed that cryptocurrencies may be treated as property that may be held on trust 
and the court opined that it was right to do so (at para. 142).
54 See further below at the text accompanying n. 130.
55 The UK Financial Conduct Authority has issued a consultation paper suggesting an outright ban on 
the sale of derivatives based on cryptoassets to retail investors: CP19/22: Restricting the sale to retail 
clients of investment products that reference cryptoassets (3 July 2019).
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ICO issuers usually are or concern putative technology companies with no immedi-
ate working product. They are in this sense very much like a fund that says that it 
has not identified what companies to invest in which in Exeter Group Limited v. 
ASC56 was found to be insufficient disclosure for there to be a public offering in 
Australia, a country which Singapore modelled its reasonable investor prospectus 
disclosure standard from 1999 on. It was not enough for there to be full disclosure 
regarding the absence of any detailed plans on the part of the management of an 
investment fund which sought to raise funds from the public (in AUD2000 tranches) 
as to the types of companies it would invest in. There was nothing misleading in, 
or omitted from, the prospectus. Despite this, the Australian Securities Commis-
sion refused registration on the basis that a higher, not lower, standard of disclosure 
applied where a prospectus was targeted at small or retail investors.57

Consequently, most ICOs avoid or try to avoid prospectus disclosure in Singa-
pore as that is either too costly or they fear they cannot comply with it. The basis 
for using unregulated coins or tokens was a statement made by the MAS about 
2 years ago and Singapore has since become the third largest ICO jurisdiction in the 
world.58 Out of the worldwide 211 ICOs in 2017, 20% of that was in Singapore rais-
ing about US$790 million according to the Association of Cryptocurrency Enter-
prises and Startups, Singapore.

In November 2017, however, MAS issued a Guide to Digital Token Offerings.59 
This stated that ‘digital tokens that constitute capital markets products’ will have to 
comply with the offering requirements of the Securities and Futures Act, including 
the need to prepare a prospectus, although the offerors can avail themselves of the 
exclusions and exemptions there, the most important of which are offers to accred-
ited investors and the $5 million small offer exception.60 This statement concerned 
offers of digital tokens in the primary market that represent underlying securities, 
for which a great deal of concern has been voiced recently in terms of their financial 
risks,61 as well as their link to illegal activity.62

The Swiss Financial Market Supervisory Authority (FINMA) suggested that 
there are essentially three types of such tokens, payment tokens, utility tokens and 
asset tokens,63 with only the last being fully regulated. However, it also suggested 

56 [1998] 16 ACLC 1,382. It is unlikely that the common law imposed a duty to disclose; although some 
cases supported the position that if anything is said it cannot be misleading: New Brunswick and Canada 
Railway and Land Co v. Muggeridge (1860) 1 DR & SM 363. There were also judicial statements that 
refer to the duty of ‘utmost candour and honesty’ on the part of promoters who invite members of the 
public to invest in a company: Central Railway of Venezuala v. Kisch (1867) LR 2 HL 99 at 113 per Lord 
Chelmsford. This could be seen as the ‘Golden Rule’ that did not create a firm foothold: see Anonymous 
(1932). The old Companies Act s. 4(3) stated that ‘a statement included in a prospectus or statement in 
lieu of prospectus shall be deemed to be untrue if it is misleading in the form and context in which it is 
included’.
57 See also Fraser v. NRMA Holdings Ltd (1995) 55 FCR 452.
58 Yap (2019). See further Nestarcova (2018).
59 The guide was last updated on 5 April 2019, see Monetary Authority of Singapore (2019).
60 Sections 272A and 275 of the SFA.
61 See, e.g., Zetzsche et al. (2019).
62 Foley et al. (2019).
63 Swiss Financial Market Supervisory Authority FINMA (2018).
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that these categories are not mutually exclusive and can be in the form of a hybrid. 
If it has some characteristics of a capital markets product, that should be enough 
to require its regulation. Tokens could be caught by the CIS definition where the 
effect or purpose of the scheme is to obtain economic benefits given that the need 
for the collective nature of the scheme has been reduced by removing the pooling 
requirement. MAS has acknowledged this in its update to the Guide to Digital Offer-
ings in November 2018 but has also said that the SEC v. Howey test discussed ear-
lier does not apply in Singapore (this was not in the initial Guide). In contrast, the 
US Securities and Exchange Commission (SEC) has in fact been enforcing extant 
securities laws in that regard. Howey was used by the SEC in Munchee’s restaurant 
review application MUN token to argue that it was a security due to the expectations 
of a return even though it was argued that it was a utility token to be used within 
Munchee’s system and not to fund it.64 Perhaps this was because an ‘investment con-
tract’65 can be interpreted more widely than a CIS, and includes how ‘developed and 
operational’ and ‘immediately available to use’ the system is when the tokens are 
sold, and so most tokens in the US are seen as securities when this may not be the 
case in Singapore. We have, however, seen that the use of the term ‘arrangement’ 
in the CIS definition can be equally wide in the land-banking context. In HK, the 
SFC has used the CIS regime to stop the token offering of Black Cell Technology 
Limited, although it appears that not only were the ICO proceeds to be used to fund 
the development of a mobile application, but the token itself could be subsequently 
redeemed for equity in Black Cell.66 That later characteristic made the securities link 
unavoidable in its primary offering. Singapore has accepted this position too which 
seems to be the extent of their enforcement action thus far.67 The further use of the 
CIS regime to regulate ICOs has not been evident, partly, it was suggested above, 
because it was in the past linked to redeemable interests. It could, however, also be 
because the Guide to Digital Offerings also stated that one of the tests for whether 
an ICO has to be regulated is whether they have been targeted at Singapore inves-
tors, and most have been offered to overseas investors only.68 Further, as we have 
seen, in Singapore, the test of economic benefits appears to require the scheme to 
have the effect or purpose of providing investors with financial or monetary returns 
and this would exclude most utility tokens. The focus is also not on the investors’ 
expectations but on what the scheme has objectively promised.

At the same time, however, crypto funds may not be covered if the underlying 
asset is not securities or derivatives products as the MAS has made it clear that a 
CIS has to concern such capital markets products or, more recently, real estate. But, 

64 The US Securities and Exchange Commission (2017). See, however, Henderson and Raskin (2019).
65 The US Securities and Exchange Commission (2019), especially Pt 3. The focus there is more on the 
expectation of benefit as opposed to actual benefit: see McCullagh and Flood (2019), paras. 39-43. In 
Singapore, the CIS definition in the Securities and Futures Act requires the scheme to have the effect or 
purpose of returning economic benefit.
66 Securities and Futures Commission of Hong Kong (2018a).
67 Leong (2019).
68 See Monetary Authority of Singapore (2019), case study 4.
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as with equity crowdfunding, where the issuer is usually exempted from prospec-
tus requirements, perhaps the focus should be on fund regulation as the problems 
are usually with platform intermediaries set up to channel investor money to the 
issuers. The SEC was one of the first regulators to notice this and required special 
purpose vehicles or platforms set up for equity crowdfunding to be regulated as an 
investment company.69 It is likely that some of these platforms have moved over 
to become crypto funds investing in non-capital markets tokens where they seek 
to remain outside the regulatory regime altogether. We have seen, however, that 
there are funds that desire regulation as they cannot operate without it in Europe, 
where the focus is also more on their regulation as alternative investment funds.70 In 
November 2018, the SFC also said that investment funds based in Hong Kong that 
invest more than 10 percent of their gross portfolios in ‘virtual assets’, that are not 
securities or futures contracts, either directly or indirectly via intermediaries, will 
have to be licensed and registered to deal in securities and to provide fund manage-
ment.71 Only professional investors can invest in these crypto funds unless the port-
folio is a collective investment scheme authorized by the SFC.

The expansive approach taken recently in the land-banking cases and previously 
with REITs to the definition of a collective investment scheme should mean that 
most crypto funds, however, can be seen as CISs. The approach in the UK and Hong 
Kong is also that if the fund is not authorized you can still promote them to sophis-
ticated investors. Arguably a similar approach should be taken in Singapore so that 
the crypto fund, while not invested in underlying securities or derivatives contracts 
(or real estate), could be a collective investment scheme. While we suggest a lighter 
regulatory framework for token issuers, we do not suggest the same for crypto funds.

6  Regulatory Caution and Strategy72

While it may appear that MAS seemingly only reacts to overreaching behaviour in 
the financial markets after they occur, this may in fact be the correct way for regu-
lators to act. The market should be allowed to function as much as possible, and 
only where it has failed, and subsequently failed to adjust to find its own solutions 
and remedies, should regulators then step into correct the problem. This is not an 
excuse for the libertarian refrain that ‘this time is different’73; far from it. Regulators 
have to act in a temperate way, always looking closely at empirical evidence, and 

69 See the Job’s Act Title III (Regulation Crowdfunding), introduced in May 2016.
70 Under the Alternative Investment Fund Managers Directive (AIFMD) rules, although the tokens can 
also be seen as transferable securities under the Prospectus Directive 2003/71/EC, this Directive was 
repealed with effect from 21 July 2019 by the new Prospectus Regulation 2017/1129 [2017] OJ L 168/12.
71 Securities and Futures Commission of Hong Kong (2018b) and Securities and Futures Commission of 
Hong Kong (2018c).
72 This is about regulators using strategy rather than the regulated gaming the system: see Vejanovski 
(2010), pp 99–100.
73 Reinhart and Rogoff (2009). Mark Carney, Governor of the Bank of England, called this phrase ‘the 
four most expensive words in the English language’: remarks at The Harvard Club UK Southwark Cathe-
dral dinner, 21 September 2015.
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challenging their own views. Although said in an infinitely different context, they 
may well have to constantly remind themselves of ‘the spirit which is not too sure 
that it is right’.74 The statement by Ravi Menon, MD of MAS, on 15 March 2018 is 
in this vein. He said that ‘MAS assesses that the nature and scale of crypto token 
activities in Singapore do not currently pose a significant risk to financial stability. 
But this situation could change, and so we are closely watching this space’.75 Wil-
liam Coen, Secretary General of the Basel Committee on Banking Supervision, in a 
speech sounding very much like what Alan Greenspan used to say also thought that 
‘[o]ur job as regulators and supervisors is not to prevent future crises, but to reduce 
their likelihood, and perhaps more importantly, their impact on the real economy’.76

From an academic perspective, it appears that regulators are cautious about coins 
and crypto funds but ‘politicians like looser regulation’.77 One reason for this may 
be that they fear missing out on the next big growth story, particularly given the 
slowdown in economic growth alongside recovery in bank bonuses since the Global 
Financial Crisis. That there is leftover SME guilt can also be seen in the bank capital 
exceptions for loans to small and medium-sized enterprises.78 The Organisation for 
Economic Co-operation and Development (OECD) has reported on the potential of 
ICOs for SME financing although it believes these should be ‘appropriately regu-
lated and supervised’.79 The young are also struggling for jobs all over the world 
as retirement ages have been pushed back, and SMEs, as we shall see, employ dis-
proportionately more people in relation to their position in the economic landscape. 
Another explanation is that there has been a fundamental shift in long-term busi-
ness cycles so that the world’s economy has been unable to start afresh partly due 
to the failure of states to address the over-financialization of their economies.80 The 
problem is that these investments in technology, or more accurately in the hope that 
technology will lead to tangible growth, may not work.81 Even if they do not pose 

74 Learned Hand, ‘I am an American Day’ (Central Park, New York City, 21 May 1944).
75 Speech by Ravi Menon, MD of MAS, ‘Crypto Tokens—the Good, the Bad, and the Ugly’, The 
Money 20/20, 15 March 2018, https:// www. bis. org/ review/ r1803 21c. htm (accessed 29 August 2019).
76 Speech by William Coen, ‘Looking ahead by looking back’, 20th International Conference of Bank-
ing Supervisors, 28 November 2018, https:// www. bis. org/ speec hes/ sp181 128. htm (accessed 29 August 
2019).
77 Boone and Johnson (2010), p 246.
78 See e.g. the SME Supporting Factor recognised in Art. 501 of the European Banking Authority Capi-
tal Requirements Regulation which provides a reduction of capital requirements for loans to SMEs intro-
duced in January 2014. See also European Banking Authority (2016). According to Deloitte (2015), 
Digital Banking for Small and Medium-sized Enterprises, October 2015, SMEs contribute between 30 
and 60% of the GDP and employ between 60 and 90% of the workforce across the five countries of Indo-
nesia, Malaysia, Philippines, Singapore and Thailand. Yet 40% of Singapore SMEs cannot obtain bank 
financing. See also Walker (2018).
79 OECD (2019), p 7.
80 Mazzucato (2018), Chpts 4–6.
81 Mason (2015) referring to 50–60-year Kondratieff cycles, and the contradictions within present tech-
nological innovation which prevents it from starting the 5th long wave when growth in the previous 
waves was precipitated by technological change. He recommends the socialization of finance and monop-
olies where these cannot be broken up, which reinforces the points made here about real businesses and 
SMEs. Mazzucato, ibid., at p 188, also points out that in ‘the world of innovation […] “wealth creation” 
is not all it is claimed to be’.

https://www.bis.org/review/r180321c.htm
https://www.bis.org/speeches/sp181128.htm
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financial stability risks, the investors, many of whom may well be from that younger 
generation, can see that the world does not need more than 1500 cryptocurrencies 
when there are fewer than 200 real currencies. Still, the jury is out on whether they 
should be regulated as securities, which is unlike the case with land-banking, where 
there is almost universal recognition now that the starting point is that they are col-
lective investment schemes. Only countries like Malaysia82 have clearly come out to 
say that all tokens are securities from January 2019 although the practice in the US 
is also to subject even many utility tokens to securities regulation.

We have so far been too focused on the fraud story. Ideally, securities laws should 
be able to distinguish industrial-based entities requiring fundraising from financial 
ones. Where the former may have sound economic reasons for a hands-off or purely 
disclosure-based approach, or perhaps even less, the latter requires more merit regu-
lation as it creates less real economic benefit given the amount of externalised sys-
temic risk created. In addition, a company running a business has to be in exist-
ence for a while before it can raise funds from the public, largely because the latter 
can often be reached only through a listing on a securities exchange, which would 
usually have requirements for operating and profit track records. Financial instru-
ments can, however, be sold without much prior structure in place, and the banks 
and financial institutions can easily reach the public directly and off exchanges. Put 
differently, regulation could operate on a risk-adjusted basis. The problem with not 
doing so with tokens and crypto funds is that bad money may well have chased out 
the good.

MAS’s approach to the CIS and requiring it to be linked to investments in securi-
ties, derivatives contracts and real estate before regulating them is perhaps a belated 
attempt at trying to prevent there being too many of such funds. Other tokens and 
crypto funds which have a purpose other than as a wealth management device 
were thus supposed to be helped or encouraged by their lack of prospectus, inter-
mediary and platform regulation. But one important ‘other relevant consideration’ 
should have been that this purpose be reflected in some kind of existing business or 
functionality.83

7  SME Financing

It has been argued that investor protection can be somewhat sacrificed for capital 
formation.84 But we cannot be neutral about where we want capital to gravitate to as 
more recently it has been said that there are good corporate purposes that transcend 

82 Securities Commission, Capital Markets and Services (Prescription of Securities) (Digital Currency 
and Digital Token) Order 2019.
83 The US Securities and Exchange Commission (2019), Pt 3.
84 Langevoort (2016), pp 16–17. While Singapore does not specify investor protection as one of its 
objectives of organized markets (s. 5 SFA), it is interesting that the new CEO of the UK Financial Con-
duct Authority said in July 2016 that it was time to put the phrase caveat emptor back on the agenda 
to counter what may be seen to be too much consumer protection: Andrew Bailey, Financial Conduct 
Authority 2016 annual public meeting, 19 July 2016.
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short-sighted profit maximization.85 But for that to happen, there has to be some 
merit decision taken by the regulator as to how and where it wants capital to be 
formed. There are SMEs actually making things out there and employing people 
that require capital. The number of SMEs in Singapore has increased steadily from 
242,900 in 2014 to 262,600 in 2018, consistently accounting for 99% of all enter-
prises in Singapore.86 During this period, SMEs continue to employ about 72% of 
all workers in Singapore and contribute almost half of the nominal added value of 
all enterprises each year.87 Nevertheless, many SMEs appear to experience difficulty 
in obtaining financing for their business. A study conducted by Visa and Deloitte 
in 2015 found that 40% of the SMEs were unserved by financial institutions and 
that another 8% were underserved.88 Moreover, 72% of the SMEs ‘require[d] funds 
to better manage their working capital and mitigate cash flow problems’.89 Another 
SME survey conducted by DP Information in 2017 concluded that financing posed 
the biggest challenge for SMEs: about 35% of the SMEs surveyed faced finance-
related issues, up from 22% in 2016 and 14% in 2015.90 The five main finance-
related issues reportedly suffered by those SMEs were (1) delayed payment from 
customers (81% in 2017; 14% in 2016), (2) high interest rates for bank loans (29% 
in 2017; 46% in 2016), (3) suppliers tightening credit access (22% in 2017; 34% in 
2016), (4) the need for more collateral for financing (9% in 2017; 19% in 2016), and 
(5) inability to renew financing (5% in 2017; 7% in 2016).91 While another survey 
conducted by the then SPRING Singapore (now known as Enterprise Singapore) in 
2017 painted a rosier picture, it did acknowledge that micro companies (i.e., compa-
nies with revenue below S$1 million) faced lower approval rates when they sought 
debt financing.92

An important reason why SMEs, especially micro companies, have difficulty 
obtaining external financing is that they are (and rightly so) perceived as high-risk 
businesses. According to a study by NUS Enterprise, only about one fifth of young 
start-ups surveyed were self-sustaining and more than half of them were not cash-
positive.93 An estimated seven to eight out of ten new businesses formed in Sin-
gapore would cease operations within the year of their conception.94 As a result, 
SMEs, especially start-ups, are not ideal clients for banks and other financial insti-
tutions, which are inherently risk-averse. Indeed, one of the reasons why micro 

85 Mayers (2018).
86 Department of Statistics, ‘Topline Estimates for All Enterprises and SMEs, Annual’, https:// www. 
table build er. sings tat. gov. sg/ publi cfaci ng/ creat eData Table. action? refId= 15808 (accessed 29 August 
2019).
87 Ibid.
88 Visa and Deloitte (2015).
89 Ibid.
90 DP Information Group (2017), pp 5–6.
91 Ibid.
92 According to this survey, among the 13% of SMEs that sought external financing in the past year, 90% 
were successful in obtaining debt financing, SPRING Singapore (2017).
93 Tegos (2017).
94 Ministry of Trade and Industry Singapore (2012).

https://www.tablebuilder.singstat.gov.sg/publicfacing/createDataTable.action?refId=15808
https://www.tablebuilder.singstat.gov.sg/publicfacing/createDataTable.action?refId=15808
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companies are less successful at obtaining debt financing is due to their ‘weaker 
business performance’.95 Moreover, debt financing often comes with an obligation 
to make periodic repayments, which start-ups are likely to struggle with while trying 
to work out their business model. Even more established SMEs are likely to experi-
ence cash flow problems from time to time as a result of delayed payments from 
customers.96 Indeed, concern over a company’s ability to make loan repayments rep-
resents a significant reason why financial institutions are reluctant to lend to micro 
companies.97 Additionally, start-ups often do not own many assets (such as land or 
work products) that can serve as collateral to obtain bank loans.98 Without collateral, 
a company can be expected to pay interest rates as high as 10% per month, which 
can greatly exacerbate its cash flow problems.99 In light of the foregoing, it is not 
surprising that one expert concludes that start-ups with less than 3 years of opera-
tions are simply ‘not within the banks’ risk appetite’.100

In addition to banks and other financial institutions, SMEs may also obtain fund-
ing from a number of government programmes, ranging from start-up grants, co-
investment programmes, and government-assisted loans. Nevertheless, as one of the 
authors has argued elsewhere, these programmes often pursue distinct policy objec-
tives or focus on specific industries (e.g., the high-tech industry) and, as a result, 
come with various restrictions and eligibility requirements.101 Such programmes 
therefore cannot and are not intended to serve the needs of all worthwhile start-ups. 
Similarly, venture capital and private equity firms tend to focus on companies with 
high-growth potential and typically only invest within their areas of expertise.102 As 
some industry watchers have observed, bank loans remain ‘the most popular form of 
external financing across SMEs of different sizes, industries and stages of develop-
ment in Singapore’.103 And yet it remains elusive.

Alternative financing solutions such as crowdfunding provide additional sources 
of funding for SMEs. Broadly speaking, there are four types of crowdfunding: dona-
tion-based, reward-based, debt and equity crowdfunding.104 Crowdfunding is a rela-
tively nascent industry in Singapore, the success of which remains to be seen. How-
ever, a number of features of the current crowdfunding industry are likely to limit 
its usefulness to start-ups. Firstly, both debt and equity crowdfunding are regulated 
by the MAS, which relies to a large extent on crowdfunding platforms to safeguard 
investor interests. These platforms are required to be licensed and are expected to 
perform various duties, such as conducting due diligence on fundraisers, instituting 

95 SPRING Singapore (2017), p 1.
96 DP Information Group (2017), p 7. Shiao (2018a).
97 SPRING Singapore (2017), pp 1–2.
98 Indeed, finance companies have reportedly been able to extend more loans to SMEs as MAS relaxed 
its rules for those companies to offer unsecured loans in 2017. Ang (2018).
99 Shiao (2018b).
100 Ibid.
101 Hu (2015).
102 Ibid., pp 53–54.
103 Shiao (2018b).
104 For a brief description of crowdfunding, see Hu (2015).
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policies to handle fundraisers’ defaults, and so on.105 These platforms in turn pass 
a considerable amount of these regulatory costs to investors and/or fundraisers. For 
instance, Funding Societies, one of the leading debt crowdfunding platforms in Sin-
gapore, charges a ‘nominal’ service fee of 18% of interest earned to cover its opera-
tions costs.106 As a result, start-ups may not find it considerably easier or cheaper to 
obtain funding through crowdfunding platforms. For example, the interest rates at 
Funding Societies can vary from 9% per annum for secured loans to 16% for unse-
cured ones.107 Fundnel, another Singapore-based crowdfunding platform registered 
with the MAS, is reportedly ‘very stringent’ when screening potential fundraisers.108 
Secondly, while equity crowdfunding may be more attractive than debt crowdfund-
ing to start-ups without a proven track record or a steady cash flow, it is problematic 
from an investor perspective since it provides investors with very limited exit oppor-
tunity. Shares in private companies are generally highly illiquid; the chances of a 
start-up being bought out by a VC/PE firm or being taken public are quite low. In the 
absence of a secondary market, investors are likely to be stuck with the same start-
up for years without any meaningful ways to liquidate their holdings. Thirdly, while 
reward-based crowdfunding does not involve an offer of securities and is therefore 
not regulated by the MAS, it comes with its own limitations. It works better as a 
one-off campaign to attract early adopters to novel products or services, rather than 
a long-term way to fund the operations costs of a sustained business. Additionally, 
reward-based crowdfunding campaigns may have difficulty attracting investors 
who are unable to enjoy the products/services offered due to geographical or other 
constraints.

Token offering is sometimes considered a form of crowdfunding since it also 
allows issuers to raise a small amount of money from a large number of people. The 
main difference is that instead of directly receiving goods/services (in the case of 
reward-based crowdfunding) or shares in a company (in the case of equity crowd-
funding), investors receive tokens, which can represent a wide variety of rights, such 
as a right to (1) goods/services provided by a start-up (sometimes referred to as ‘util-
ity’ tokens), (2) a percentage of a start-up’s profit (sometimes referred to as ‘asset’ 
or ‘security’ tokens), (3) charitable services, or a combination of the above.109

One may argue that token offering has potential to solve some of the problems 
faced by the current crowdfunding industry and to provide additional sources of 
funding for SMEs. To begin with, similar to reward-based equity crowdfunding, 
utility tokens do not amount to capital markets products110 and therefore should 

105 See Monetary Authority of Singapore (2018).
106 Funding Societies, ‘What Fees Do You Charge?’, http:// help. fundi ngsoc ieties. com/ artic les/ 700496- 
what- fees- do- you- charge (accessed 14 June 2019).
107 Shiao (2018b).
108 Poh (2018).
109 Some tokens might not represent a legal right to anything, which is problematic from an investor 
perspective.
110 Such as shares, debentures, or units in a business trust. See Nestarcova (2018).

http://help.fundingsocieties.com/articles/700496-what-fees-do-you-charge
http://help.fundingsocieties.com/articles/700496-what-fees-do-you-charge
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not be subject to securities regulation.111 More importantly, both utility and secu-
rity tokens are potentially tradable. Indeed, token exchanges (such as TokenMarket 
and tZero) have emerged to provide a secondary market for both types of tokens.112 
The improved liquidity is likely to render utility tokens more attractive than reward-
based crowdfunding to investors who are interested in a start-up’s business but find 
themselves unable to personally enjoy the company’s goods or services. For the 
same reason, security tokens may attract a greater number of investors than equity 
crowdfunding where they provide an exit strategy for investors who would other-
wise be stuck with highly illiquid shares in a start-up.

8  Token Regulation and Information Costs

Nevertheless, some form of regulation is both necessary and desirable to enable 
SMEs to truly benefit from token offerings. Such regulation serves at least three 
main purposes. Firstly, it helps protect investors from fraudulent token issuers. There 
is invariably significant information asymmetry between token issuers and inves-
tors.113 A number of ICOs have turned out to be Ponzi schemes in disguise.114 The 
MAS is clearly aware of and has warned investors of various risks associated with 
token offerings, including ‘highly speculative valuation, heightened risk of fraud 
and lack of a proven track record’.115

Secondly, regulation, if properly designed, has potential to help worthwhile busi-
nesses to distinguish themselves from the crowd. At the moment, even if a worthy 
start-up seeks to issue tokens to finance its business, it is likely to be crowded out by 
too many token issuers with nothing more than a white paper for their putative tech-
nology or business plans. While these were not immediately fraudulent, the reality 
was that the funds raised went towards paying salaries and bonuses to persons who 
sold hope through ‘puffery’116 until the money dried up. Any existing SME or even 
putative one with real business plans simply could not show that they were not a 
lemon. We now see a waning interest in these Fintech instruments around the world 
from the middle of 2018. Some of this may reflect weak issuers being kept out by 
increased regulation.117 But it is very likely that stronger ones too are coming into a 
more sceptical market given past experience. The REIT story in Singapore stands in 
stark contrast to this where we have seen that closed-end schemes were initially not 
seen as CISs and could be sold without authorization but needed regulatory sanc-
tion for them to in fact work. Something similar should be done with tokens. REITs 

111 See Monetary Authority of Singapore (2019), in which the MAS provides guidance on which types 
of tokens should amount to capital markets products.
112 See TokenMarket, https:// token market. net/ resea rch- tokens (accessed 30 August 2019). TZERO, 
https:// www. tzero. com/ (accessed 30 August 2019).
113 See Lin and Nestarcova (2019).
114 Singapore Government (2019).
115 Leong (2019).
116 Langevoort (2016), pp 57–60.
117 McCullagh and Flood (2019), paras. 8–9.

https://tokenmarket.net/research-tokens
https://www.tzero.com/
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lobbied the state to provide them with the regulation that they desired, and have 
reaped what they sowed.

Needless to say, regulation does not and cannot guarantee the success of any 
token issuer. But imposing some disclosure and reporting requirements can help 
identify businesses that have genuine business plans, which are likely to contribute 
to the real economy. It will also provide some confidence to investors even if there 
is no assurance or even promise of financial gain. As with the case of crowdfund-
ing, there is invariably a balance to be struck: too much regulation can render token 
offering too costly to benefit SMEs which are often cash-strapped; too little regula-
tion may not achieve the desired effect of identifying worthwhile businesses.

Thirdly, regulation is likely to benefit the token industry by establishing a set of 
standardized rules that apply to tokens, thereby reducing the information costs that 
investors and other interested parties have to incur when dealing with tokens. As 
Merrill and Smith have posited, when a right impinges upon a large and open-ended 
class of third persons, ‘legal rules must be designed so as to minimize the informa-
tion-cost burden imposed on a great many persons beyond those who are responsible 
for setting up the right’.118 This in turn suggests that ‘standardized rights will be 
strongly encouraged’.119 The rights represented by tokens are likely to affect a large 
and indefinite number of persons. Since a main benefit of tokens is that they are 
tradable, numerous people have a potential interest in understanding what precise 
rights a token represents. These people include: (1) any person who buys and sells 
a token120; (2) any person who provides funding to a token issuer (since he has to 
know whether he ranks higher or lower than those who hold tokens); (3) any person 
who deals with token holders (e.g., he might want to know whether tokens are assets 
over which he can take security121); or (4) any person who should know that it can-
not take, or interfere with the relationships behind, the token.122

Given that a large and indefinite number of people are potentially affected by 
tokens, some standardization is desirable with respect to the rights that tokens rep-
resent. While those people still have to process information about the rights and 
corresponding duties associated with each token on offer, the information cost that 
each person must incur can be conserved in a number of ways. Examples of such 
cost conserving methods suggested by Merrill and Smith include (a) ensuring that 
the duties relating to a resource in question apply irrespective of the identity of the 
owner, (b) ‘making the duties uniform’, (c) ‘restricting the duties to a short list of 
negative obligations, easily defined and understood by all’, and so on.123 It is beyond 

118 Merrill and Smith (2001), p 802.
119 Ibid.
120 One might want to know, for example, whether tokens are negotiable or documents of title (when 
they represent rights to other assets). Cryptoassets are probably neither negotiable nor documents of title 
at the moment, but might become so in the future through mercantile usage, UK Jurisdiction Taskforce 
(2019), paras. 117–124.
121 The UK Jurisdiction Taskforce takes the view that cryptoassets are property over which some types 
of security can be granted, UK Jurisdiction Taskforce (2019), para. 17.
122 See Kulms (2020), Part 2b.
123 Merrill and Smith (2001), p 794.
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the scope of this article to provide a comprehensive analysis of how the rights and 
obligations associated with tokens can or should be standardized, particularly as 
there is no clear definition of what a token is. But one may argue that information 
costs can be reduced significantly if we were to have standardized rules regarding 
(a) a limited combination of rights and duties that can attach to different types of 
tokens124; and (b) the priority rules regarding tokens and other persons having an 
interest in the assets of a token issuer or token holder.

Finally, as Merrill and Smith have acknowledged, standardized rules can be sup-
plied by either market players or the government.125 There have been recent argu-
ments that the industry can itself create codes or governance rules as a form of self-
regulation.126 Nevertheless, the government may have an advantage in ‘setting up 
focal points in order for parties desiring conventions to attain them more quickly 
and cheaply’.127 This is particularly the case where the number of parties affected 
by a right is both large and unspecified, which makes coordination among those par-
ties more difficult. As such, financial regulators such as the MAS might be better 
positioned to supply such standardized rules. In any case, self-regulation was said to 
have been an ‘abject failure’ in the Global Financial Crisis.128

One possible way to regulate securities tokens is to treat token offerings, token 
funds, and possibly token exchanges129 as collective investment schemes. Conse-
quently, authorization by the MAS is required before such tokens or units in token 
funds can be subscribed or transferred by the public. Without formal authorization, 
only sophisticated investors can buy them as a form of restricted CIS. As suggested 
earlier, there does not have to be a lot of regulation—the CIS regime and the Codes 
supporting it can be flexible (much as property funds were introduced without the 
need for, for example, the liquidity requirements mandated for unit trusts and mutual 
funds). Alternatively, light touch regulation of token offerings may be provided 
through the Payment Services Act, which can potentially cover both utility and secu-
rity tokens. As defined, a licensable ‘digital payment token service’ includes ‘deal-
ing in’ digital payment tokens, which includes ‘selling of that digital payment token 
in exchange for any money or any other digital payment token (whether of the same 
or a different type)’. While the intention is to cover intermediaries rather than issu-
ers, it may be that with enough continuity in issuing tokens, an issuer could be seen 

124 It is important to clarify the precise rights that can attach to tokens to avoid unnecessary confusion 
and guesswork. In the context of discussing whether carbon credit is property, Low and Lin also high-
light the need to clarify the precise rights that attach to it, Low and Lin (2015), p 384.
125 Merrill and Smith (2001), pp 796–797.
126 McCullagh and Flood (2019), paras. 70–74; Johnson and Yi (2019). See also Gek (2019).
127 Merrill and Smith (2001), p 797.
128 Eliot Spitzer, in Congressional hearings before the US House of Representatives, Sub-committee on 
Capital Markets, Insurance and Government-Sponsored Enterprises, Committee on Financial Services, 
Mutual Funds: Who’s Looking Out for Investors (4 November 2003) quoted in Monks (2008), p 166.
129 Arguably a different set of regulations should apply to token exchanges. For example, they may be 
regulated as market operators instead of CISs. We also argued above that a lighter touch regime should 
only apply to token offerings and not token funds.
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to be dealing in them as well.130 Most tokens have a payment, as well as a securities, 
characteristic, and it is possible with hybrids to subject them to the lighter regulatory 
regime. As with the Singapore REIT story, here the goal is to find a way to regulate 
token offerings in order to lend credibility to them, and so pragmatism should drive 
the process. We did, however, argue above that light touch regulation is more appo-
site for token issuers than for crypto funds, and certainly not for token exchanges. 
But regulators across jurisdictions still have the discretion as to the kinds of token 
issuers that they may want to authorize or permit with some utilizing merit regula-
tion to favour real economy businesses and others not distinguishing such businesses 
from financialized ones.

9  Conclusion

Ultimately, the best way forward is to regulate tokens or coins as well as crypto 
funds regardless of the underlying assets they invest in. This may not be the precise 
moment for all regulators to do so as it might still be possible for the non-interven-
tionist approach to work with tokens and funds that do not involve securities, deriva-
tives contracts or real estate (as is the MAS approach). But it is just around the cor-
ner if investors continue to ignore or flee the market. The disclosure of information 
or the standardization of rules associated with such regulation will reify them some-
what so that they are increasingly seen as intermediate interests even if not fully pro-
prietary. This will allow them to be used as collateral themselves for loans, and also 
facilitate secondary trading. It will also serve the regulatory strategy of channeling 
funds into productive uses or even just good social purposes by SMEs and start-ups 
and also help with financial inclusion.
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