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Abstract

Refugee protection depends, minimally, on the identification of agents capable of
discharging international obligations in this area of international law. Commonly
discussed “agents of justice” include states, IOs, and NGOs. This article focuses on
a different set of actors: subnational units (cities, states, and provinces in federal
States) and the legal mechanisms they may use to discharge international obliga-
tions in the area of refugee protection. I advance three distinct theoretical models
for understanding subnational units’ responsibilities vis-a-vis international law:
(1) derived delegated responsibilities; (2) derived back-up responsibilities; and (3)
assumed responsibilities. I conclude by sketching some ways in which subnational
units could play an even more salient role in the promotion of international law.

Keywords Subnational units - Refugee - Responsibility - Cities - Federal state -
Immigration - Human rights - Sanctuary - International law

Human rights begin ... [i]n small places, close to home .... Unless these rights
have meaning there, they have little meaning anywhere. Without concerted cit-
izen action to uphold them close to home, we shall look in vain for progress in
the larger world.

— Eleanor Roosevelt

There has been extensive philosophical debate about the requirements of interna-
tional justice. Yet virtually anyone would agree that minimally international justice
requires the protection of asylum-seekers, as outlined by international conventions
and treaties. Identifying agents capable of discharging such international obligations
arising from international law becomes thus crucial (O’Neill 2001).

States and their national governments have commonly been regarded as agents of
international justice; agents who can promote compliance with the aforementioned
international obligations (O’Neill 2001; Pogge 2002). International organizations
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(I0s) and even non-governmental organizations (NGOs) also play an important role,
especially when State capacity is low or inexistent (e.g., Keck and Sikkink 1998;
Rubenstein 2015). This article focuses on yet another category of agents that can
promote international justice by ensuring compliance with international law: subna-
tional units (cities, states, and provinces in federal States, autonomous regions, and
municipalities in non-federal ones).! Its aim is to examine how subnational units can
advance international justice by promoting the respect of international law.

Drawing on legal discussions that normative political theorists largely neglect
and taking the USA as its primary case study, the article proposes three theoreti-
cal models for understanding the responsibility subnational units have as well as the
strategies they can pursue to promote international law. I discuss what these respon-
sibilities and strategies entail in the case of one area of international law: refugee
protection. I understand refugee protection to require at a minimum non-refoulement
and the fulfillment of the most basic human rights for refugees.” The implementa-
tion of human rights treaties is thus crucial for refugee protection.

The significant autonomy that self-determining subnational units enjoy in many
areas—such as law enforcement, education, housing, healthcare, and social wel-
fare—makes such units capable of fulfilling international obligations in the area of
migration. Morally as well, local communities should have a say in migration policy
insofar as the costs and benefits of receiving and integrating migrants are felt pri-
marily at the local level. Local institutions, such as state legislatures or municipal
councils, enable local communities to make binding collective decisions in matters
that concern them; these matters sometimes include refugee protection, as I point
out here.

The article builds on existing normative arguments about the role of subnational
units. Normative political theorists already generally assume that all individuals and
groups (subnational units included) have moral duties to protect asylum-seekers
(see, e.g., Nickel 1993; Alston 2005; Brock 2020). Much less discussed and the-
orized, however, are the legal mechanisms by which they (and particularly subna-
tional units) can do so.> Looking at the real-world constraints that block or hinder
the performance of such duties, as well as the legal opportunity structures that create
possibilities for discharging them, is thus an equally important task. In systematizing
the various mechanisms that allow subnational units to promote compliance with
international law, this discussion aims to ultimately help political theorists better
anchor their normative arguments in present-day legal realities.

I Henceforth, when I talk of “states” in that context, I refer to subnational units like California. The
same word capitalized (“States”) will be used to refer to nation states in the international law sense.

2 According to the principle of non-refoulement, countries should ensure that refugees are not returned
to a place where they may face harm or serious rights violations. This is a well-enshrined principle of
international law, present in the 1967 Protocol Relating to the Status of Refugees, ratified by 147 States
including the USA.

3 Lawyers draw a distinction between the normative and the operating systems of international law—
between prescriptive norms and the actual mechanisms and processes meant to enforce them (Ku et al.
2019, p. 115). While political theorists typically focus on the former, this article examines the latter.
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The article conceptually distinguishes three models for understanding subna-
tional units’ relationship to international law: (1) derived delegated responsibilities;
(2) derived back-up responsibilities; and (3) assumed responsibilities. The first two
types of responsibilities pertain primarily to international obligations incurred as a
result of treaties signed and ratified by the national level. The third applies to treaties
that have not been signed, or have not been ratified (or have been ratified subject to
major reservations). This model could in principle extend to other non-treaty-based
international obligations, such as those imposed by customary law, but those will
not be discussed here.

In discharging derived responsibilities, subnational units can employ either a
positive or a negative strategy for doing so. Under the positive one strategy, subna-
tional units may adopt local or provincial legislation consistent with international
law or become parties to international agreements (if not treaties) aiming to promote
it. Under the negative strategy, subnational units may refuse to enforce any orders
coming from the national level that clash with the country’s existing international
commitments. Sanctuary for asylum-seekers, a practice that has received much press
attention over the last years, is a good example.

While the discussion will focus primarily on international commitments to pro-
tect asylum-seekers by upholding non-refoulement and respecting their basic human
rights, the analysis put forward here could extend to international commitments in
other areas as well. Climate change and environmental protection, areas where sub-
national units have been actively involved of late, also serve as a good illustration of
the different types of responsibilities and mechanisms that enable subnational units
to advance international law.

Although having far wider application, the theoretical models of responsibility
proposed here are inspired and exemplified by the USA, whose complex federal-
ist structure interestingly acts as a two-edged sword in the area of refugee protec-
tion. This complexity makes the USA a particularly interesting but also challenging
case. This case is worth special attention also because, as the most important world
power, the USA can set an example for other federal States around the world through
its own record.

Subnational Capacity: Reserved Powers

Because refugee protection falls in the area of international affairs, it is worth having
a brief look at the legal mechanisms that may allow (or prevent) subnational units to
play any role in this area. All three approaches to subnational protection of refugees
that I shall be discussing hinge on subnational units having the legal capacity to
do so. In the US system that legal capacity derives from the constitutional sources
that I shall be discussing in this section.

The US states enjoy exclusive reserved powers in many domains. As we will see
in the “Derived Responsibilities: the Delegated Responsibility Model” and “Derived
Responsibilities: the Back-up Responsibility Model” sections, these exclusive pow-
ers enable subnational units to pursue both negative (sanctuary) and positive strate-
gies to protect refugees. Effectively, according to the Tenth Amendment, all powers
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that have not been expressly delegated by the US constitution to the federal level,
nor prohibited by it to the states, belong to the states. The Tenth Amendment ensures
thus that the states retain the residuum of unenumerated powers, while Congress and
the President can exercise only the powers explicitly vested in them by the constitu-
tion (Glennon and Sloane 2016, pp. 16-21). Similarly, the states’ own constitutions
might provide exclusive powers for cities such that they retain some autonomy vis-a-
vis the state they are a part of.

Foreign affairs powers are mainly vested in Congress and the President, and states
are clearly prohibited from doing certain things in the area of foreign affairs.* Impor-
tantly, however, the US constitution does not prohibit the states from taking any action
that might affect foreign affairs. Nor does it clearly state that the federal government’s
foreign affairs powers are exclusive (Glennon and Sloane 2016, chs. 2, 4; Strauss
2014, p. 426; Henkin 1996, pp. 150-1). Furthermore, it does not say what states may
do “until or unless” the federal government prohibits certain activities through trea-
ties (Glennon and Sloane 2016, p. 88). This leaves plenty of room for states to act
when the federal level has not adopted any clear policy, ratified any relevant treaty or
adopted any implementing legislation for a ratified, non-self-executing treaty.

With the expansion of the scope of international treaties (human rights treaties
being a case in point), the foreign affairs powers of the federal level are increas-
ingly intersecting with the reserved powers of states. At the same time, subnational
units have and are increasingly using their own powers in areas that may directly or
obliquely impact on foreign affairs (Glennon and Sloane 2016, ch. 2).

The US states’ reserved powers matter crucially to their capacity to promote or
thwart international law. Thus, in principle, a treaty may be deemed unconstitutional
and may fail to preempt state law if it encroaches on the state’s Tenth Amendment
powers (Glennon and Sloane 2016, pp. 190—4, 308-9). Implementing legislation
adopted by Congress to make a non-self-executing treaty enforceable by courts may
similarly be deemed unconstitutional if it interferes with the states’ reserved powers.
And states can play some role in foreign affairs as long as state law does not conflict
with—and thus is not preempted by—federal law including international treaties.
At the same time, the Tenth Amendment limits the federal government’s capacity in
some areas of international affairs, like immigration, as discussed in the “Derived
Responsibilities: the Back-Up Responsibility Model” section.

Some states sought to use their powers to restrict or afford undocumented
migrants access to education or employment (Glennon and Sloane 2016, p. 73).
This is unsurprising. Immigration in particular illustrates the complexity that
federalism creates in the area of international affairs. While the “federal gov-
ernment enjoys potentially plenary power .... it has not, expressly or implicitly,
‘occupied the field’ to preempt state regulation of immigration. Nor, as a practi-
cal matter, could it probably do so. The simple fact is that the federal government

4 Article 1, Sect. 10 of the US Constitution clearly mentions, e.g., that states cannot enter treaties, an
alliance or confederation, impose any duties on imports or exports, “keep troops or ships of war in time
of peace,” “enter into any agreement or compact” with another country or foreign power or engage in war
“unless actually invaded.”
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lacks sufficient resources—financial, temporal, law-enforcement personnel, and
so forth—to handle immigration entirely on its own .... federal government has
left major aspects of immigration regulation to the states” (Glennon and Sloane
2016, p. 301). Importantly, while the federal government has significant powers
in the area of immigration, its capacity to enforce federal laws and policies can be
thwarted by states, as we will see below.

Generally, state laws cannot be preempted if the federal level has not
taken any legal action on a matter.” One exception is the dormant foreign
affairs doctrine (introduced by the Supreme Court in Zschernig v. Miller)
according to which the federal level can preempt state law in foreign affairs
even in the absence of any federal law. Yet, support for this doctrine has
been feeble over time (Glennon and Sloane 2016, ch. 2; Strauss 2014, p.
428), and courts have most often sided with states (e.g., Blythe v. Hinckley,
Clark v. Allen; Barclays Bank PLC v. Franchise Tax Board of California)
claiming that if there is no relevant treaty or policy, states retain the right to
legislate on matters affecting foreign affairs using their reserved powers. In
2003, Zschernig was invoked again in a case that appeared to set new lim-
its to states’ capacity of acting in the area of international affairs. A Cali-
fornian law was struck down by the Supreme Court in the absence of any
federal law or treaty and merely on the basis of a conflict with an executive
policy interest (Strauss 2014, p. 434).” The scope of conflict preemption has
thus been expanded.

The decision has been widely debated and criticized on multiple grounds (e.g.,
Glennon and Sloane 2016, pp. 129-46).% Debates over its strength and standing are
beyond the scope of this article and orthogonal to its purpose. Despite their ever-
changing balance, international affairs are bound to clash with federalism (Strauss
2014, p. 420). But the mixed bag of court decisions shows that while over the years
states have successfully legislated in the area of foreign affairs, in the future, any
given decision by a state is vulnerable to being struck down by the Supreme Court.
But this may be unlikely considering the long-time record of Supreme Court deci-
sions (mostly against the dormant foreign affairs doctrine), as well as the Court’s

5 Express, conflict, obstacle, and field preemption (the dormant foreign affairs doctrine falling under this
category) are all doctrines by which a local law that may bear on foreign affairs may be preempted by the
federal government.

% Some courts sought to decide these matters by distinguishing between incidental and non-incidental
effects or direct, manifest, and substantial and indirect effects of local law on foreign affairs (Glennon
and Sloane 2016, pp. 115-6).

7 American Insurance Association v. Garamendi 539 U.S. 396.

8 One critique points to the unconstitutional power grab that would ensue if the said decision would
become settled: “To look to the courts to invent some test for invalidating state or city measures absent
congressional action requires courts to exercise powers that, again, properly belong to political branches,
and call for judicial standards that cannot be articulated and applied clearly. ... the risk of judicial over-
reaching seems greater than the risk of state or local overreaching” (Glennon and Sloane 2016, p. 142).
A similar critique has been raised against letting courts decide if a treaty is self-executing or not (Sloss
2015, p. 1691).
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decision to defend states’ police powers in other iconic cases like Medellin.” Fur-
thermore, while Garamendi has expanded conflict preemption, it has also narrowed
the dormant foreign affairs doctrine stating that it cannot be invoked if states used
their traditional police powers under the Tenth Amendment and the federal govern-
ment has not acted.'” This means that, if there is a gap in foreign policy, states are
actually welcome to fill it as long as they are using their exclusive, traditional state
police powers (Strauss 2014, p. 452). This position is fairly similar to that enjoyed
by subnational units in other federal states like Switzerland and Canada (Glennon
and Sloane 2016, pp. 362-6).

In a nutshell, the states’ police powers are what allows them to promote
international law. As we will see below, they enable these subnational units to
play a role in refugee protection through either a negative (sanctuary) or a posi-
tive strategy.

The Derived Responsibilities of Subnational Units

What may justify subnational units promoting compliance with international law,
where they have the capacity to do so?

Insofar as international law binds a State, it also indirectly legally binds
all of its subnational units, even if the national level is the only one that is
accountable internationally. This is an argument for thinking that international
responsibilities do trickle down to the subnational level and that subnational
units have, as members of the State, derived duties to act on them.

While State practice might vary (in some States international treaties have the
same status as the Constitution, in others they are superior to it (Mendez 2013,
ch.1)), within the US domestic legal system, international law has the status of
federal law. Just like federal law, it is superior to domestic state law and thus
binding on subnational units. The Supremacy Clause of Article VI of the Con-
stitution clearly subordinates subnational, state law to the US’ treaty obligations;
“all treaties shall be the Supreme Law of the Land; and the judges in every state
shall be bound thereby, anything in the Constitution or Laws of any state to the
contrary notwithstanding” (US Constitution, art. 6, §2. See further Tribe 1988,

° In Medellin v. Texas, the Supreme Court limited again the reach of Garamendi’s conflict preemption,
deciding that a presidential memorandum did not preempt the Texas Court of Appeal’s decision (Strauss
2014, p. 435).

10 Thus, Garamendi in fact narrows down the cases where a state law can be invalidated in the absence
of a conflict, limiting the reach of the dormant foreign affairs doctrine. In suggesting a balancing test,
the Court advised that we should look first at whether the state is “legislating in an area within its tra-
ditional capacity” (Strauss 2014, p. 435). Only if the state law affects traditional affairs in “more than
some incidental or indirect way,” and the state acts beyond its traditional responsibility does the dormant
foreign affairs doctrine apply. If the state is using its traditional police powers and there is no explicit
conflict with federal policy, the state law remains valid even if it affects foreign affairs (ibid). Many court
decisions have in fact applied the same reasoning (see Strauss 2014, pp. 437-58 for a discussion). Thus,
while Garamendi has kept Zschernig alive, it has also restricted its application only to cases where states
act outside of their traditional powers (ibid., p. 450).
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p. 226).'1 12 This means that the states cannot adopt legislation contrary to treaty
obligations. Indeed, as Federalist no. 22 and 42 explain, by ensuring that treaty
obligations will override conflicting state laws in state courts, the Founding
Fathers wanted to prevent states from violating treaty obligations (American Law
Institute 2018, p. 75; Kaufman 2012, p. 119). There is thus a clear sense in which
subnational units are legally bound, at least indirectly, by the international com-
mitments undertaken by the federal level.'?

We may also argue that subnational units are also bound by treaties, politically
and legally more generally, as members of the collective agent that is the USA. Trea-
ties are negotiated and concluded the president; the Senate must then give its advice
and consent to their ratification by the president. As part of a political union, the
states must honor the obligations that were undertaken by the union. Any obligation
incurred by a collective agent (the union), thereby, trickles down to bind its individ-
ual member states. This view is clearly articulated in the Supreme Court’s assertion
that when it comes to international negotiations and compacts, all states speak with
one voice, that of the USA (United States v. Belmont, 301, U.S 324, 331 (1937). The
US Congress has also clearly declared that “states have an obligation through the
federal system to implement international human rights obligations undertaken at
the federal level.”!*

! While according to the Constitution, all treaties have the status of federal law, there is usually a dis-
tinction between self-executing and non-self-executing treaties (or provisions of treaties). The distinction
is in fact an innovation of the US Supreme Court, being introduced by Chief Justice John Marshall in
1829. Only self-executing treaties that “operate on their own” tend to preempt and displace state or local
law in cases of conflict; only they tend to bind state and local courts. If a treaty is non-self-executing (i.e.,
it requires domestic implementing legislation), and such legislation has not been adopted, it may not be
enforced by domestic courts. This means that courts would first have to assess whether a treaty or a treaty
provision is self-executing or not. That being said, (mostly before the mid-twentieth century, but also
after) courts have frequently deemed treaties to supersede state or local law without addressing the ques-
tion of self-execution, solely on the basis of the Supremacy Clause (American Law Institute 2018, pp.
75-77). They have also sometimes chosen to give consideration and uphold non-self-executing treaties
while acknowledging that they are not bound to do so (ibid., p. 80).

12 This distinction is however hard to square with the US constitution according to which all treaties
are the Supreme Law of the Land and bind judges. It is thus clear that the Founders wanted all treaties
to be self-executing (Ku et al. 2019, p. 103). Non-self-executing treaties are problematic insofar as they
represent a category of federal law that is in fact not binding on domestic courts (Sloss 2016, pp. 299,
304). While non-self-executing treaties prevent domestic courts from entertaining causes of action aris-
ing under those treaties, they can still be used as a “nonbinding interpretive aid or source of persuasive
authority in discerning meaning under independent private causes of action” (Melish 2009, p. 428).

13 At the very least, they are legally and internally “bound” in the sense that they are constrained by
these international obligations; there may be things they cannot do in virtue of them—e.g., adopt con-
flicting legislation. Yet, per my discussion below, subnational units may even sometimes be mandated to
positively act on these obligations, that is, to do something to promote the discharge of these obligations
(where the ratified treaties are non-self-executing, they are not accompanied by federal implementing
legislation, and pertain to areas where subnational units have reserved powers under the Constitution).

4 Davis 2008, p. 434, emphasis added citing 138 Cong. Rec 8071 (1992);140 Cong. Rec 14,326 (1994)
and 136 Cong. Rec S17486 (1990) all stating that the states and local governments “shall” implement
treaty obligations in their areas of jurisdiction. See also ibid., p. 437. See also Kaufman 2012, p. 104.
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Furthermore, the president can ratify treaties only after they are given the advice
and consent of the Senate, assembling elected representatives from all constituent
states. The consent of the US states is crucial to whether the country incurs an inter-
national obligation to obey a treaty or not. Most states, through their political repre-
sentatives, must have clearly committed to those treaty obligations when the Senate
passed a resolution of consent to ratification of the treaty. In virtue of this process of
democratic authorization, we may also argue that ratified treaties procedurally bind
those states.

All constituent states have, of course, also committed to the US Constitution—
and the Supremacy Clause contained within it which provides that treaties trump
state law—when they ratified the Constitution. This means the states have also con-
sented to the status of treaties as federal law.

Cities and municipalities were not directly involved in these processes, to be sure.
But as “creatures of their states,” they are also derivatively bound by the commit-
ments of the states of which they are subsidiaries.> And the same would, of course,
be true of municipalities in unitary States. We can thus reasonably suppose that sub-
national units do share in the national level’s international commitments. Politically
and legally, we could argue that they are bound by them.

Derived Responsibilities: the Delegated Responsibility Model

Above, I argued that subnational units have derived responsibilities to promote the
international obligations that the State has undertaken through ratified treaties. We
can think of two models for understanding those derived responsibilities: delegated
and back-up responsibilities.

If a treaty is non-self-executing, then, by definition, further implementing leg-
islation is required to give it domestic legal effect. A State ratifying a non-self-
executing treaty commits to implement that treaty domestically. But if under that
State’s constitution such legislation unavoidably falls within the “reserved powers”
of subnational units, then the State’s constitution dictates that only subnational units
can adopt the implementing legislation required to meet the State’s treaty obliga-
tion. While the subnational units’ responsibility to act derives from the State’s treaty
obligation, it is of a delegated kind. The delegation in question comes not from any
specific act of Congress but rather from the State constitution, which reserves for
the subnational units certain powers that may be needed for treaty implementation.
Thus, the delegation of subnational units to act in some area comes from the consti-
tution, while the mandate to act comes from the State’s ratification of some interna-
tional treaty mandating such action.

In the case of the US states, this framework of interpretation is not unfit for
understanding the responsibilities that they bear in the area of refugee protection.
Protecting refugees requires not just non-refoulement but ensuring that their most
basic human rights will be fulfilled. Yet, many human rights treaties that have been

15 Unless home rule provisions of their state exempt them, as discussed below.
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ratified by the USA are non-self-executing. While human rights law is meant to cre-
ate entitlements for individuals, if a human right treaty is non-self-executing and no
executing, implementing legislation has been adopted, then courts cannot use these
treaties as decision rules. In other words, the treaties are not enforceable by courts as
they create no private rights of action (American Law Institute 2018, p. 75).

Many human rights treaties have not been executed by the US Congress in an
explicit deference to federalism. Even when it has agreed to a treaty’s ratification,
the US Senate'® has sometimes declined to adopt any federal implementing legisla-
tion invoking the exclusive, traditional powers of states (Kaufman 2012, p. 120)."
Importantly, both executive and legislative branches have encouraged the local
implementation of human rights treaties (Davis 2008, p. 412). Thus, the Child Sup-
port Convention has been largely implemented through the adoption of a uniform
state law drafted with the help of the Uniform Law Commission, which was then
adopted by every US state (Ku et al. 2019, p. 130).

In ratifying the International Covenant on Civil and Political Rights (ICCPR), the
Senate also clearly declared that the states independently control the implementation
of these treaty obligations (Ku 2004, p. 521; Kaufman 2012, p. 119). The ratification
of the Convention against Torture and Other Cruel, Inhuman, or Degrading Treat-
ment or Punishment (CAT) and the Convention on the Elimination of All Forms of
Racial Discrimination (CERD) contained similar acknowledgments (Ku 2004, pp.
521-3, 525).!® Meanwhile with respect to the ICCPR, the president also explicitly
pointed out that the federal government will “remove any federal prohibition to the
abilities of the constituent states to meet their obligations in this regard” (Kaufman
2012, p. 120, emphasis added).

The federal government has also called for local action in the Medellin case,
pointing out to the International Court of Justice that, because the USA is a federal
republic, the federal government “does not have the legal power to stop” the execu-
tion of foreign nationals even if it would put the USA in breach of its international
obligations (Ku 2004, p. 462)."

16 Other federal States, like Canada, face similar constraints. Even if the federal government has the
right to enter a treaty, it does not automatically have a right to implement it, “if its subject matter falls
within provincial jurisdiction” (Morrissette 2012, p. 584 cited in Ku et al. 2019, p. 135).

'7 In a report submitted to the United Nations Human Rights Committee, the federal government pointed
out that its authority did not extent to “matters such as education, public health, business organization,
work conditions, marriage and divorce, the care of children, and the exercise of ordinary police power,”
which are under the control of states and cities (Davis 2008, p. 438). In another report, the government
stressed again that subnational units “play a critical role in the implementation of human rights treaties to
which the United States is party” (Kaufman 2012, p. 113). This is the case not just for human rights trea-
ties but for other types of treaties as well (Ku 2004, pp. 478-98, 502).

18 The Supreme Court had deemed at one point (in Missouri v. Holland (1920)), that Congress can ratify
and adopt implementing legislation in areas beyond those specially conferred on Congress by the Consti-
tution, and that the treaty power is not subject to the limitations of the Tenth Amendment (Powell 2001,
p- 265). But concerns about federalism began to emerge especially in the late 1950s and have grown
steadily ever since (see Powell 2001, p. 267).

19 Furthermore, “the Solicitor General stated in his brief to the Supreme Court that the ‘federal system
imposes limits on the federal government’s ability to interfere with the criminal justice systems of the
states’” (Ku 2004, p. 513). See similarly ibid., p. 496.
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While state legislatures have in particular been singled out as bearing responsibil-
ities in the area of treaty implementation, some scholars argue that state governors
should also shoulder these responsibilities: “when the federal government ratifies a
treaty or declares adherence to a norm of customary law that implicates state func-
tions or interests, state governors are responsible for implementing those treaty obli-
gations” (Ku 2004, p. 461).

To be sure, at least some types of non-self-executing treaties may be implemented
in different, alternative ways: they could either be implemented through federal leg-
islation or through local law by subnational units. In such a case, where the imple-
mentation of a treaty does not uniquely depend on the subnational units’ reserved
powers, the derived responsibilities of subnational units cannot be thought as being
of a “delegated” sort. Instead, they might be better thought of as being “back-up”
responsibilities (discussed next) that arise only when the federal level has failed to
act on its treaty commitments and adopt federal implementing legislation. In that
case, states can move in and fill the gap in implementation, but they would do so in
response to the failure of Congress to execute the treaty when it can do so, rather
than because the states are the primary bearers of responsibility for implementing
those treaties.”’ Instead, if the state has a delegated responsibility—that is, a treaty
can be executed only through local implementing legislation adopted by the states in
virtue of their reserved powers—then this responsibility kicks in immediately upon
the ratification of a treaty, provided that the federal government has failed to act on
its treaty commitments.

Subnational units having derived delegated responsibilities puts Congress’
own inaction in a different light. It denotes less a failure or refusal of the fed-
eral level to act on its international commitments, and more the fact that the
states, not the federal level, should be the first bearers of responsibility for treaty
implementation.

Reasons for adopting such a distribution of legal competences might be found
in the distribution of practical competences. Often it is best to implement trea-
ties at the lowest possible level. A principle of subsidiarity may thus support local
treaty implementation (Aust 2020). Human rights treaties are a good example.?! For
instance, social services by their nature are better delivered by the level of govern-
ment that is “closest” to the potential recipients. The rights to health or education
of refugees also depend heavily on ensuring their access to the local services of the
state or city sheltering them.

20 This responsibility model seems to have been invoked by Chief Justice Stevens in Medellin: “some-
times states must shoulder the primary responsibility for protecting the honor and integrity of the nation”
by complying within treaties (Stevens, J, concurring in Medellin v. Texas, 128 S. Ct. 1346, 1374 (2008),
emphasis added).

21" A national, “State-centric” version of the principle of subsidiarity (Fgllesdal 2014; Carozza 2016, p.
62) is of course already accepted in human rights law, through the recognition that States have the pri-
mary duty to implement and defend international law through domestic legislation and their own courts
(Besson 2016; Melish 2009). But in the case of federal States, this duty may in fact move one level down
to subnational units like states and cities. That is a common understanding of “subsidiarity” in federal
systems (Fgllesdal 2014).
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Derived Responsibilities: the Back-Up Responsibility Model

The second model of derived responsibility for subnational units is one of back-up
responsibility. If we understand subnational units’ derived responsibilities as of a
back-up sort, then they kick in only because the federal level has failed to act on
its international commitments when it had capacity to do so constitutionally. Then,
subnational units have a back-up duty to act so as to ensure that the effects of these
failures are mitigated at the local level. Depending on the source of the failure—
either executive orders that clash with these obligations or a failure of Congress to
execute (i.e., pass implementing legislation for) non-self-executing treaties—subna-
tional units can adopt either the negative (sanctuary) or the positive strategy (domes-
tic incorporation) discussed below.

In contrast to the previous model of delegated responsibility, where subnational
units would have an immediate, primary duty to domestically incorporate a treaty
through implementing legislation, under the back-up model they would do so only
when the said treaty could have been implemented otherwise by Congress but Con-
gress failed to do so.

A.The Negative Strategy: Sanctuary

If the federal government adopts any policy in breach of international law, subna-
tional units can refuse to enforce such regulations locally. Just as soldiers can refuse
to obey their superiors’ orders if they contravene international humanitarian law, so
too, we might argue, subnational units can use their exclusive powers to circumvent
orders from the federal level that contravene treaty-based international obligations
that have not been intentionally and explicitly repudiated by Congress.

Sanctuary offered to asylum-seekers is a good illustration of this negative strategy
for discharging derived back-up responsibilities in the area of refugee protection.?
By refusing to collaborate with federal agencies to deport asylum-seekers, within
the powers assigned to them constitutionally, subnational can prevent the deporta-
tion of asylum-seekers to dangerous places that would constitute refoulement. Sanc-
tuary cities and sanctuary states can thus effectively act as spaces devoted to the
promotion of international law.

Many cities declared themselves sanctuaries in a push-back against President
Trump’s anti-migrant statements and policies. Chicago, Philadelphia, and Seattle,
through their mayors, declared themselves ready to take in Syrian refugees despite
the national government’s reluctance to do so (Vyse 2019). And while some US
states have, with more or less success, forbidden sanctuary cities within their ter-
ritory,23 others, like California, Colorado, Illinois, Massachusetts, New Mexico,
New Jersey, Oregon, and Vermont, claim the status of “sanctuary” for their entire

22 The term “sanctuary” can take different meanings (see Villazor 2008), but here, I focus on this par-
ticular aspect of sanctuary policies.

23 Yet, the city of Birmingham, Alabama, has declared in 2017 that it will not enforce federal immigra-
tion law and will not require proof of citizenship for business licenses (Watkins 2017).
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territory. Outside of these eight sanctuary states, 87 counties or municipalities claim
sanctuary status (Hudak et al. 2019).

Generally, sanctuary cities or states are jurisdictions that enjoy significant territo-
rially-specific discretion in enforcing federal law. This means they can rely on differ-
ent legal instruments to escape any orders from the higher level that might conflict
with international law. In the USA, states and municipalities might avail themselves
of two different legal doctrines to pursue sanctuary policies.

A1. Anti-commandeering

States may refuse to enforce federal orders on the ground that such orders violate
the anti-commandeering doctrine.** Rooted in the Tenth Amendment, the doctrine
holds that “‘even where Congress has the authority under the Constitution to pass
laws requiring or prohibiting certain acts, it lacks the power directly to compel the
states to require or prohibit those acts’ on behalf of the federal government” (San-
tamaria 2020). Thus even if the federal government may preempt state and local laws
through its legislation, federalism prevents the national level from “commandeer-
ing” the resources of the states to enforce national laws and policies on the ground.?
Thus, the anti-sanctuary orders of the Trump administration that demanded or pro-
hibited particular actions from states’ officials in order to enforce immigration law
(or conditioned local funding on compliance with these orders) were deemed uncon-
stitutional by many courts.?®

A2.Home Rule

Municipalities in general are legally “creatures” of the state and operate under the
authority granted by it. As such, municipalities too can appeal to the anti-comman-
deering doctrine to resist the anti-sanctuary efforts of the federal government (see
Gulasekaram et al. 2019, p. 847 citing Country of Santa Clara v. Trump, 275 F.
Supp. 3d 1196, 1215-16; City of Philadelphia, 280 F. Supp at 651; City of Chicago,
264 F. Supp. 3d at 949). If, however, that avenue is blocked because their state has
adopted its own anti-sanctuary legislation (as Alabama, Mississippi, North Carolina,
Indiana, Tennessee, Iowa have in the past),?’ the municipalities may nonetheless

2 E.g, State of OR v. Trump No. 18-cv-01959 D. Or; City and County of San Francisco v. Sessions
Nos. 17-cv-4642, 17-cv-4701 N.D Cal.; City and County of Philadelphia v. Sessions N. 17-cv-3894 E. D.
Pa. cited in Santamaria 2020.

25 The Supreme Court has already struck down a federal law as unconstitutional on these grounds in NY
v. USA, 505 US 144 (1992), and expanded what “commandeering” means in Printz v. USA, 521 U.S.
898 (1997) (Santamaria 2020).

26 Anti-commandeering has recently been expanded by the Supreme Court “to cover not only federal
mandates for affirmative state or local action but also federal efforts to prohibit states and localities from
taking specific actions” (Gulasekaram, Su, and Villazor 2019, p. 853).

2T For a discussion of these anti-sanctuary measures, see Gulasenkaram, Su, and Villazor 2019, pp. 848—
50.
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appeal to a different legal doctrine: the doctrine of (municipal) home rule, which
structures the municipalities’ relationship to their states.?

The power of states over their localities may also be limited by the states’ own
constitutions or laws. The autonomy municipalities can enjoy under home rule will
vary.” But when it comes to immigration policy, which relies heavily on local par-
ticipation in enforcement, home rule could limit states’ capacity to impose anti-
sanctuary policies on their municipalities.*

B. The Positive Strategy: Domestic Legal Incorporation

If the source of the failure to act on international commitments stems from Con-
gress’s failure to adopt implementing legislation for non-self-executing treaties
when it can do so (i.e., when a treaty could be implemented without resorting to the
powers reserved for the states under the Tenth Amendment—see my discussion in
the “Derived Responsibilities: the Delegated Responsibility Model” section), sub-
national units may adopt a positive strategy to discharge their back-up responsibility.
State legislatures could then adopt implementing legislation, incorporating ratified
treaties into domestic law and thereby giving them full effect in the states’ courts,
even when Congress has declined to do so.>! And cities could incorporate treaty
commitments into their charters and codes of practice of their local services.*? This
is precisely how some legal scholars envisage the responsibilities of subnational
units: “where Congress has failed to take this action [passing implementing legisla-
tion] (or believes it unnecessary), the states are responsible for carrying out those
treaty obligations, usually through legislation” (Ku 2004, p. 462). It is thus primarily

28 Forty-five of the fifty US states have adopted some form of home rule (Gulasenkaram, Su and Villa-
zor 2019, p. 857, fn. 115).

2 Typically, it includes the power to enact local regulations without the need for further authorization
from their states, to determine their governmental structure, as well as the roles and responsibilities of
their local officials. In some US states (e.g., California and Colorado) home rule may even grant local
laws immunity from being preempted by state law. And more than a dozen states’ constitutions prohibit
“unfunded mandates” that expand the responsibilities of local officials without providing funds to dis-
charge them (Gulasenkaram, Su and Villazor 2019, pp. 857-8).

30" At least insofar as anti-sanctuary policies constrain the ability of local governments to oversee their
officials, to use municipal resources, and to regulate their administrative structure. For a discussion,
see Gulasenkaram, Su, and Villazor 2019, pp. 860-73. Depending on the home rule provisions of each
state, a court might interpret home rule as “state anti-commandeering.” This was the case in Missouri
and Ohio (ibid., p. 861). Missouri’s constitution specifically bars it from “creating or fixing the powers,
duties ... of any municipal office or employment.” In Ohio, courts held that under the state’s home rule
amendment “the powers, duties, and functions of municipal officers, are matters of local government,
which may not be influenced or controlled by (state) laws.” This means the state cannot dictate how the
city selects its police chief or regulates its police force. Furthermore, more than a dozen US states are
also prevented by their own constitutions from imposing unfunded mandates on their cities (Dinan 2018,
pp. 45-7), quite similarly to how the national government is prevented from doing the same thing to the
states (ibid., p. 865).

31 This positive strategy is suggested by Davis 2008, p. 416.

32 For a defense of this role for subnational units, see Ku et al. 2019; Ku 2004.
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through treaty implementation that subnational units’ derived international responsi-
bilities come to the fore.

Of course, where it would be within its powers to do so, one would first look to
the national legislature for the adoption of implementing legislation. Implementing
legislation passed by Congress would preempt any legislation that would adopted by
the states, thereby preventing them from acting on their derived obligations.** How-
ever, the USA and other federal countries have often declined to take the lead. They
entered reservations to treaties in order to encourage subnational units to play some
role in treaty implementation. Other times, some leeway was explicitly included in
the federal legislation that Congress adopted.

Cities can also follow a positive strategy in the area of refugee protection. Many
municipalities have incorporated the Universal Declaration of Human Rights into
their local laws. This is the case of New York, Chicago, San Francisco, Cincinnati,
Chapel Hill, Madison, Portland, Los Angeles, Berkeley, and Washington (Kauf-
man 2012, pp. 128-35). In other cases, principles underlying human rights law were
incorporated into local charters, just without any explicit reference to those treaties
(Gonzalez 2016).

There are numerous cases of subnational implementation of treaty obligations.
As a result, subnational implementation has been touted as one good way of clos-
ing the gap between the “normative” and the “operating” systems of international
law—that is, between its formal, prescriptive commitments, and their realization
(Ku et al. 2019, pp. 108, 117). Take for example, consular protection and the now
famous Medellin case.>* While the International Court of Justice (ICJ) deemed the
USA in breach of Article 36 of the Vienna Convention on Consular Relations, the
Supreme Court argued that the state of Texas was not obliged to enforce the ICJ’s
judgements since such judgements are not federal law. Yet this enforcement gap of
international obligations created by the Supreme Court’s decision, which could in
principle be rectified by Congress, was tackled locally by some US states. Califor-
nia, Illinois, and Oregon chose to implement Article 36 through state or local law
(Ku et al. 2019, p. 111).

In light of this, some scholars argue that the US states in fact “control compli-
ance with international law,” fulfilling “US responsibilities under both customary
international law and treaties” (Ku 2004. p. 461).% For them, the states are not just
obliged to obey international law qua federal law. Instead, they say, current practice
shows that the states “feel obligated to obey international law as ‘international law’”’

33 There are, of course, some areas where the federal government cannot preempt subnational units even
when exercising its foreign affairs powers, as discussed in section II. For example, the Darfur Peace and
Accountability Act passed by Congress could not preempt the Illinois Pension Code prohibiting invest-
ments in the government of Sudan and in companies doing business there because the state was using its
traditional police powers (Davis 2008, pp. 430-1). For a discussion of other similar decisions, see Strauss
2014, pp. 439-45.

 Medellin v. Texas, 552 U.S. 491 (2008).

3 Indeed Ku (2004) goes as far as to say that they have such duties even when the treaties are self-
executing, that is, even when in theory they should be enforceable by courts without any implementing
legislation. This might be premised on the view that the successful fulfillment of these treaties requires
the participation of local authorities.
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(Ku 2004, pp. 498, 525). Some judges have endorsed this view as well. For exam-
ple, one Oklahoma judge declared in a concurring opinion that that state has “an
independent international obligation” to respect the rights of a prisoner under the
Vienna Convention (Davis 2008, pp. 419-20, emphasis added; see also American
Law Institute 2018, pp. 79-80).

The theoretical framework developed here for understanding subnational units’
responsibilities may to some extent support the view that states “control compli-
ance” with treaties. If they have delegated responsibilities, a model that could apply
at least to some non-self-executing treaties, then we could say that states control
compliance insofar as the treaty can only be implemented domestically through the
action of subnational units. On the other hand, the second model of back-up respon-
sibility also supports this assessment insofar as, on this model, the states are the last
resort for ensuring compliance with treaties when Congress has failed to do so by its
own means.

Assumed Responsibilities: Toward a More Independent Role
for Subnational Units

Above, I discussed how subnational units can promote international law by acting
according to either a delegated or a back-up model of derived responsibility. As a
reminder, derived responsibilities, I argued, exist vis-a-vis treaties that have been
signed and ratified (The Derived Responsibilities of Subnational Units section). But
even when the federal level has not signed and ratified (or has ratified with sub-
stantial reservations) and thus is not (fully) committed to any given international
treaty or convention, subnational units may still be able to themselves adhere to
those international norms within their own jurisdictions.*® In other words, they can
promote international law also by acting according to a model of assumed responsi-
bility. This is the third model of subnational unit responsibility to which I now turn.

There are various ways in which subnational units can promote international
law by assuming responsibilities for unratified treaties, treaties that have not been
signed, or treaties that have been ratified subject to extensive reservations. As we
saw in the “Subnational Capacity: Reserved Powers” section, provided there is no
federal law or policy that may clash with local law, provided states are using their
traditional police powers, and provided the effect on foreign affairs is minimal, they
can effectively legislate in the area of international affairs.

While they cannot legally join a treaty or convention as signatory parties (the
treaty power being reserved for the federal government), subnational units in the
USA (and elsewhere) can nonetheless incorporate into their own state and municipal
law treaties that have not been ratified or have not even been signed. They may even
negotiate their own agreements with other foreign governments, regions, or cities.

3% See, e.g., Ku et al. 2019, p. 106; Ku 2004 who similarly acknowledge that states and local govern-
ments can “‘adopt’ international obligations even though the federal government has not ratified those
treaties or otherwise accepted their obligations as binding.”
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This is the positive strategy they can pursue to discharge assumed responsibilities.
Alternatively (or in addition to it), subnational units can pursue a negative strategy:
they may circumvent (within their own jurisdictions) treaty reservations, incorporat-
ing into their own law the norms the Senate has explicitly refused to commit to.

The USA has refused to ratify several human rights treaties pointing to the limits
imposed by federalism (Burroughs 2006, pp. 412-3). This is the case, for exam-
ple, of the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) and the Convention on the Rights of Persons with Disabilities.
Despite being signed in 1995, the Convention on the Rights of the Child has not
even been sent to the Senate, making the USA the only country in the world not
to have ratified it—largely due to the constraints of federalism (Ku et al. 2019, p.
112). Despite this, the gap in human rights protection has been closed through local
action.

Thus, in pursuing the positive strategy, some states have incorporated these
human rights norms into their domestic law and constitutions. For example, article
1 of the California Constitution partially incorporates the International Convention
on the Elimination of All Forms of Racial Discrimination (US Human Rights Net-
work’s CERD Working Groups 2008, pp. 17-8), a convention that the USA has rati-
fied only subject to great many reservations (Watson 2020). The California Senate
and Assembly even passed legislation requiring state and city officials to prepare
periodic reports for the U.N Committees overseeing the treaty (Kaufman 2012, p.
130).37 Hawaii, Rhode Island and South Carolina have, on the other hand, endorsed
the principles of the Convention on the Rights of the Child (Ku et al. 2019, p. 113).

Similarly, municipalities can incorporate unratified treaties into their municipal
law. San Francisco has, for example, famously adopted the Convention on the Elimi-
nation of All Forms of Discrimination against Women (CEDAW) through a munici-
pal ordinance in 1998 (US Human Rights Network’s CERD Working Groups 2008,
p. 13). Other cities have joined the Cities for CEDAW initiative that aims to incor-
porate principles of gender equity and the obligations of CEDAW into city govern-
ance and local policy (Ku et al. 2019, p. 113). Many other cities have either passed
CEDAW ordinances or CEDAW resolutions affirming support for CEDAW princi-
ples.’® Other unratified treaties received a similar treatment. Austin, Chicago, and
Savannah embraced the principles of the Convention on the Rights of the Child (Ku
etal. 2019, p. 113).%

The subnational implementation of unratified treaties is also a way of putting
pressure on the Senate to ratify a certain treaty in the future. The Cities for CEDAW
initiative aimed to do just that (Powell 2001, p. 279). The strategy has yielded results
in the past. Take, for example, the Hague Convention on the International Recovery

37 The same reporting was required for the ICCPR and CAT.

3 Among them, Los Angeles, Berkeley, Cincinnati, Honolulu, Miami—Dade County, and Pittsburgh (Ku
etal. 2019, p. 113).

3% Besides human rights, another area where cities have been active is that of environmental law. Salt
Lake City and Seattle have committed to respecting the Kyoto Protocol dealing with climate change
despite the federal government’s refusal to ratify it (Frug and Barron 2006, p. 28).
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of Child Support and other Forms of Family Maintenance.*’ It was ratified in 2016
only after each US state adopted a common set of standards complying with the sub-
stantive obligations of that Convention, essentially implementing them locally (Ku
et al. 2019, pp. 139-41).

The Future of Local Internationalism

As we saw, subnational units already have means to effectively promote interna-
tional law. In light of these legal instruments, it would not be unreasonable for politi-
cal theorists to focus more on how local agents (as opposed to nation States) can
advance cosmopolitan agendas. This section completes our foray into the question
of how subnational units can be active agents in the area of refugee protection by
upholding international law. It briefly entertains two reform proposals: (1) an expan-
sion of the powers that subnational units enjoy and (2) making subnational units for-
mal makers as well as takers of international law. In the future an increased role for
subnational units might be a good way of bridging the justice gaps that arise from
the failure of national governments to act.

A. Proposal 1: Extended Powers

While there is much that subnational units can already do, their ability to promote
human rights has limits. The reason is that some important powers are exclusively
in the hands of the national government. For example, the US states and cities do
not have power to control national borders. Even if a state like California “opens” its
borders to asylum-seekers, asylum-seekers may not be able to take advantage of this
if US border agents block them from entering the USA and arriving in California.
Of course, we may argue that there are good reasons why subnational units
should have a say in federal immigration policy. If subnational units are willing to
take in refugees and other migrants, they should be allowed to do so. After all, the
local communities where asylum-seekers settle will be the most affected by their
presence; in virtue of this, these communities deserve to have a say on whether
such people are allowed to enter and stay in their state or city. Immigrants will also
require access to healthcare and education, which will often be provided through
local income, sales, and property taxation. If subnational units are prepared to take
in these people and bear the costs of their protection, then the national government
has good reason to allow these people access, at least on condition that they do not
move elsewhere without the agreement of the other subnational unit to which they
are moving. In order words, we could argue that subnational units should be allowed
to “vouch” for these migrants even if the national government is opposed to their
presence. While some provinces and cities might be unwilling to open their doors,
at least such a policy would allow those provinces and cities that want to welcome

40" Other treaties have had a similar trajectory (see Ku 2004, pp. 504—5, discussing the Uniform Probate
Code).
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refugees to do so. This would be preferable to a situation where the national gov-
ernment closes its borders completely to asylum-seekers or takes in only a small
number of them (smaller than the number of migrants that would be accommo-
dated through the alternative proposal where subnational units have a say in these
matters).41

A1.The Canadian Model

Canada has recognized something similar through its program of private sponsor-
ship of refugees.*” The Canadian government admitted a substantial number of refu-
gees but also allowed Canadian citizens—alone, in partnerships, or through asso-
ciations—to sponsor additional numbers of refugees. The citizens, partnerships,
and local associations sponsoring these refugees are responsible for their integra-
tion. They must offer social, residential, and financial support, as well as food and
clothing (Immigration, Refugees, and Citizenship Canada 2017). A similar program
could be adopted (in the USA but also elsewhere) by which subnational units can
apply to the federal government and request that they be granted the right to receive
and protect a certain number of refugees.

B. Proposal 2: Formally Recognized International Responsibilities

The option of formally acknowledging subnational units as makers and takers of
international law is more fanciful, and perhaps less palatable. After all, the standard
view within international law has always been that States, and only States alone, can
be makers and takers of (i.e., held accountable by) such law.

This classic view does not however completely stands the empirical test. Not
only has international law occasionally recognized cities as legal persons without
recognizing them as States (The International City of Tangiers and the Free City of
Danzig are well-known examples).** In some areas, international law is also already
creeping in to regulate the activity of subnational units (Frug and Barron 2006;
Blank 2006). It is doing so by imposing constrains on the exclusive local powers that
subnational units rightly enjoy, as if these units (not just the State they are a part of)
were formal subjects of international law (Frug and Barron 2006, p. 21).

The decisions of international arbitration tribunals in particular have directly
impacted urban government in areas that have commonly been under subnational
units’ exclusive control: local land use and waste treatment (Frug and Barron 2006,
pp. 40-51). International trade and investment agreements are also increasingly

41" At the same time, letting subunits decide might be second-best to the case where the national govern-
ment decides to open its door to a very large number of asylum-seekers. But the federal government
might be apprehensive to take on such a commitment precisely because the burden would, in practice,
ultimately be felt by the states and cities themselves. Without extensive governmental funding, such
measures might even look like a case of unfunded mandates (see fn. 29, 30).

42 See Lenard 2016 for a discussion.

43 Furthermore, the “dependent states” of a federation are also acknowledged as sometimes being capa-
ble (e.g., in Switzerland and Germany) of entering binding international treaties (Crawford 2019, p. 107).

@ Springer



Local Agents of International Justice? On the Role of Subnational... 407

encroaching on subnational units’ powers, especially those pertaining to their rela-
tionships to foreign investors (ibid., pp. 36, 38). What these decisions highlight
is that subnational units are in fact bound by international regulations and denied
certain actions even when they are compliant with their State’s federal and consti-
tutional law. Subnational units themselves have become more aware that they are
“increasingly obligated under trade rules and policies,” as the California Senate
itself remarked (ibid., p. 39). There is thus a clear sense in which subnational units
are already treated by the international system as “takers” of international law, hav-
ing their local powers subjected to the decisions of international arbitration courts.

At present, subnational units’ liability under international law is of course wholly
derivative from their national governments’—not their own—direct liability under
international law. There is still some way to go before international law formally
asserts full authority over subnational units directly, as subjects of international law
in their own right. Despite this, some states and cities are already trying to assert
such a status while being active players in global governance.

California, for example, has already independently joined United Nations’ efforts
in some areas, irrespective of the federal level’s commitment. It has concluded
various international climate pacts with heads of state and mayors from around the
world in an effort to fight back against the federal government’s withdrawal from the
Paris Agreement (Davenport and Nagourney 2017; Green and Jackel 2017). Coun-
tries like Canada and Mexico have already started acting on the policies prescribed
by these pacts with California, in an effort to establish a carbon-cutting program,
and California has approached China in hopes of a similar agreement. Also, Califor-
nia’s governor has attended the climate change meetings at the United Nations, par-
ticipating in efforts to implement the Paris Agreement “with or without the US.”**

The obvious next step would be to allow subnational units to formally join inter-
national treaties and conventions (albeit perhaps not on the same par with States).
Where such subunits have the capacity to act autonomously and effectively within
their own constitutional system, such a formal recognition would merely acknowl-
edge a fait accompli: these units’ past and present efforts of promoting international
law.

Some might object to this proposal on the ground that, by definition, public inter-
national law is international law by and for States and States only. But that is so
purely as a matter of convention. There is no principled reason, internal to interna-
tional law, why subnational units should not be takers of such law. For an example of
how superordinate and subordinate units can both be parties to binding international
agreements, consider the case of the European Union: both the EU and its mem-
ber States can enter into treaties with other States. Public international law does not
explain why subunits should generally be prevented from “operating as independent
actors in the international legal system,” “nor does it acknowledge that the interna-
tional legal system might have an interest in reforming the legal status of cities” or
other subnational units (Frug and Barron 2006, p. 15).

4 «We may not represent Washington, but we will represent the wide swath of American people who
will keep the faith on this,” he argued (Davenport and Nagourney 2017).
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The most straightforward way for subnational units to become makers and takers
of international law would be to formally recognize the agreements that they con-
clude as public international law. As we saw, both states and cities have lately been
very active in concluding voluntary global agreements across international borders.
But at present those “global agreements” are sharply distinguished from interna-
tional treaties; they do not give rise to any formal international obligations.*> Were
subunits to be acknowledged as makers and takers of international law, such agree-
ments would acquire a different international legal standing, as “hard law” rather
than the “soft law” that they presently constitute (Abbott and Snidal 2000).

Would such formal recognition make a huge difference?*® International treaties
are often not particularly “hard” law either, lacking any strong enforcement mecha-
nisms; and much of the most valuable international cooperation and coordination
comes through “soft law” mechanisms anyway (Swiney 2020). Furthermore, many
of the soft-law agreements already being concluded among subnational units are
substantively fairly impressive (at least on paper). Still, insofar as those agreements
are purely “declaratory,” they can easily amount to “cheap talk.”*’ Subnational units
being able to enter into agreements that are binding under international law might
help to separate the wheat from the chaff in this respect, helping identify which sub-
national units are in earnest and which are not. This would make international coop-
eration and coordination easier.

To be sure, the question of formally acknowledging subnational units in inter-
national law deserves a separate discussion. Here, I merely wanted to draw atten-
tion to its sheer possibility. As we saw, subnational units already enjoy extensive
autonomy and have legal instruments to pursue partially independent agendas on
the international stage. A formally recognized role and responsibility for subnational
units in the area of immigration and refugee protection may be hard to dismiss out
of hand. If further empowering subnational units can bridge gaps in international
law enforcement (as we have reason to believe), then subnational units should be
allowed to participate more in international governance—if not on a par with nation
States, then as a trusty second-best.
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