
has existed about whether the administra-
tion of fluids and nutrition through a feed-
ing tube is a medical treatment or “ordi-
nary care.” Acknowledging the emotional
significance of food, ethicists [1, 2] and
United States justices (Cruzan v. Director)
have concluded, however, that the use of a
feeding tube is equivalent to breathing with
a ventilator and hence can be withdrawn
even if it leads to the death of the individu-
al.

Functioning under the existing ethical
and legal landscape regarding the with-
drawal of feeding tubes from incompetent
individuals, a Florida court granted
Michael Schiavo’s request to have his
wife’s feeding tube removed. However, her
parents and siblings contested the court’s
decision, stating that Terri had never made
any statements regarding end-of-life treat-
ments. Her parents also claimed that their
daughter was in a “minimally conscious
state” and could probably still think and
act, because, they claimed, she groaned
and appeared to follow them when they
were in her room. In the United States, al-
though state laws usually specify a hierar-
chy of decision makers, others can dispute
the decisions regarding end-of-life treat-
ments and the alleged evidence of the pa-
tient’s wishes. When such disputes occur,
the courts have the authority to render final
judgments involving incompetent individu-
als.

Consequently, for the next 6 years the
Florida courts wrestled with two issues in
determining whether the woman’s husband
could discontinue her artificial nutrition
and hydration and let her die. The first in-
volved the basis of the woman’s wishes re-
garding the removal of the feeding tube.
Although she had never completed an ad-
vance directive stating her wishes, Flori-
da’s so-called right-to-die law allows ver-
bal testimony regarding the desires of
someone to forgo life-sustaining proce-
dures in the absence of written statements.
All of the lower courts in Florida that ruled
in the case accepted her husband’s state-
ments as “clear and convincing” evidence
that the woman would elect to cease life-
prolonging procedures if she were compe-
tent to make her own decision. Despite this
ruling supporting Mr. Schiavo’s verbal ac-
counting of his wife’s wishes, the public
controversy surrounding the case height-
ened the importance of completing ad-
vance directives stating one’s preferences
for end-of-life treatments, including tube
feedings, especially to the residents of
Florida.

The second issue in this case involved
the medical condition of the patient. After
hearing from several experts who had ex-
amined her, the Florida courts found clear
and convincing evidence that she was in a

“persistent vegetative state” without any
hope of recovery. Based on these determi-
nations involving the accuracy of the pa-
tient’s wishes and her medical condition
the Florida courts ruled that the husband
was the appropriate decision maker for his
wife. Subsequently, in October 2003, Mr.
Schiavo directed the removal of his wife’s
feeding tube.

However, the Republican-controlled
Florida Legislature, at the urging of reli-
gious conservatives, stepped in and passed
what has been known as “Terri’s Law”
granting the Governor of Florida, Jeb
Bush, the authority to reinsert the feeding
tube in a patient who has not completed
advance directives, even if the person’s
spouse requests its removal. The Governor
then ordered the reinsertion of the feeding
tube. During the next year the Florida
courts struggled with the issue of whether
the legislative branch of the state govern-
ment could overrule judicial decisions.

A cornerstone of American democracy,
the “separation of powers,” recognizes
three separate branches of government: ex-
ecutive, legislature, and judiciary, each
with its own powers and responsibilities.
When any of these branches strays from its
role in the constitutional structure, its ac-
tions can violate the separation of powers
doctrine. The framers of the United States
Constitution, well aware of the extensive
power exercised by the Parliament of the
United Kingdom, recognized the need to
establish a judiciary independent of the
legislative branch. It was the desire to pre-
vent legislative bodies from using their
power to interfere with court judgments
that led to the separation of powers doc-
trine being established at the founding of
the United States government.

In September 2004 the seven Justices
of Florida’s Supreme Court, the highest
court in the state, decided that the Florida
Constitution prohibited the state legislature
from interfering with the judgments of
state courts. Consequently the Supreme
Court ruled unanimously that “Terri’s
Law” violated the separation of powers
doctrine guaranteed by the state’s Constitu-
tion because it was “an unconstitutional
encroachment on the power that has been
reserved for the independent judiciary”
(Jeb Bush, Governor of Florida et al. vs.
Michael Schiavo, Guardian of Theresa
Schiavo, Supreme Court of Florida, no.
SC04-925, September 23, 2004); available
at: http://www.flcourts.org/pubinfo/sum-
maries/briefs/04/04-925/Filed_09-23-
2004_Opinion.pdf)

Disputes involving right-to-die cases
have historically been settled by the courts,
and hence the action of Florida’s legisla-
ture, if upheld, would have set a dangerous
precedent that would override an estab-
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Decisions regarding life-sustaining treat-
ments at the end-of-life frequently raise is-
sues regarding who is authorized to decide
for incapacitated persons, and what deci-
sion-making standards should guide such
decisions. A recent case in the United
States exemplifies these issues, but it also
raises the additional issue of who is to ad-
judicate disputes that occur between family
members regarding these end-of-life is-
sues: the state legislature or the state judi-
ciary.

The case involved Terri Schiavo, a resi-
dent of Florida who suffered permanent
brain damage following a cardiac arrest in
1990 when she was 27 years old. Several
years later Michael Schiavo, Terri’s hus-
band and court-appointed guardian, accept-
ed that his wife was in a persistent vegeta-
tive state and would never recover. Conse-
quently he petitioned the guardianship
court to authorize the removal of his wife’s
feeding tube. He claimed that his wife had
told him that she would never want to be
kept alive artificially if there were no hope
for recovery.

Since the 1976 case involving Karen
Ann Quinlan (re Quinlan, 1976, 70 N.J.
10:355, A.2d647), a young woman in a
persistent vegetative state, courts in the
United States have established that individ-
uals have a right to have life-sustaining
treatments withheld. Furthermore, such a
right is not lost if individuals are incompe-
tent because surrogates are allowed to ex-
ercise this right for others. It is permissi-
ble, however, for individual states to regu-
late such a “right-to-die” for incompetent
patients by establishing the type of evi-
dence (e.g., “clear and convincing” evi-
dence) needed to form the basis of a deci-
sion to withdraw life-sustaining treatments
(Cruzan v. Director, 1990, Missouri De-
partment of Health, 497 US, 110 S. Ct,
2841). Such a procedural safeguard assures
that the action of the surrogate conforms as
best as possible to the desires expressed by
the patient while competent. Controversy
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lished process in such controversial cases
in the United States. This process, stated
succinctly, is that courts decide particular
cases, whereas legislatures enact general
laws. Essentially, the judiciary, rather than
the legislature, is the appropriate entity to
be the trier of facts involving controversial
disputes at the end of life.

Governor Bush, however, has asked the
Florida Supreme Court to reexamine its de-
cision in order to give the woman’s parents
another chance to demonstrate that their

daughter would have chosen life-saving
medical care and rehabilitation. It seems,
unfortunately, that Terri’s right to decide
her own medical treatment, as established
by the procedures of the legal system, has
been delayed once again.
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