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1 Introduction

What marks the international labour protection of the past two decades has been the
upsurge of transnational labour standards outside the formal scheme of the
ILO. Labour standards are increasingly to be found in free trade agreements, invest-
ment arrangements, policy documents of international financial institutions (IFIs),
and social missions of multinational corporations. Recognizably, a growing body of
labour standards has been nested into transnational settings such as the human rights
regimes, trade or investment agreements, development finance, or corporate social
responsibility.! The promotion of labour standards has suddenly become a fashion-
able cause to pursue. Like it or not, mushrooming transnational labour standards
leads to fragmentation, conflicts and competition, both normative and institutional.

While remaining the intellectual centre and normative champion for interna-
tional labour protection, the ILO no longer enjoys a monopolistic position. As the
leading institution in setting and promoting international labour standards, the ILO
with its law-making activities has been long appreciated by states, trade unions and
other international organizations. However, the making of labour standards has
become decentralized. The ILO itself has slowed down its pace of producing

!'See generally Hepple (2005) and Craig and Lynk (2006).
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international labour conventions in recent years. This is in sharp contrast to the pro-
liferation of labour standards outside the ILO. Along with the diffusion of transna-
tional labour standards comes the issue of fragmentation of normativity. The ILO’s
standards, however authoritative, are not necessarily superior to those formulated in
transnational settings. This is aptly described as “competition between mandates
and objectives”.?

In the post-national constellation, labour protection has been mainstreamed as a
powerful language for governance and distribution, and international actors have
strategically presented themselves as actors of labour governance. The enactment
and enforcement of those transnational labour standards are largely self-standing.
They are useful supplements, as well as strong competitors, to the international
labour conventions and to the existing ILO supervisory mechanisms. They open
new paths of global labour governance. These new developments have led to the
emergence of transnational labour law as a pertinent field of research.?

This chapter examines the possible role of the ILO in the face of fragmentation
of labour standards. It starts with a historical account of the institutional transforma-
tion of the ILO in the aftermath of the Cold War. Section 2 highlights how the proc-
lamation of fundamental labour rights has equipped the ILO with a managerial
vocabulary. Then Sect. 3 traces the trajectory of the diffusion of labour standards in
transnational settings, notably in trade agreements and international financial poli-
cies. Section 4 examines the relationship between transnational labour standards
and ILO standards against a background of institutional competition between regu-
latory authorities. Section 5 further examines how the fragmentation of labour stan-
dards may lead to the institutional politics of substantive labour standards. Section
6 concludes with some critical reflection on the possible strategies the ILO might
employ to promote greater consistency and coherence of labour standards in
globalization.

2 Coining Fundamental Labour Rights: Inventing
a Managerial Vocabulary

The ILO had experienced a bitter institutional transformation in a quest for rele-
vance in the post-Cold War world order.* Internally, the usefulness of the ILO was
put into question by its Western members as well as the employers’ group. Once
conceived as an institution of anti-communism,® with the collapse of the former

2Maupain (2013), p. 18.

3See, for example, Blackett and Trebilcock (2015).

4Michel Hansenne, who served as Director-General of the ILO from 1989 to 1999, in his several
reports to the international labour conference, openly reflected upon various challenges the orga-
nization was facing in the post-Cold War era. See, for example, ILO (1994).

>This opinion is unambiguously testified by J. Ernest Wilkins, then the Assistant Secretary of
Labor for International Labor Affairs with the Eisenhower administration before the Senate of the
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Soviet Union the ILO was suddenly seen as being “costly and archaic”, and “ill-
suited to an era in which the role of labor unions is vastly diminished”.® The employ-
ers’ group turned hostile towards the making of international labour standards as
well as the operation of ILO supervisory mechanisms.” Internationally, the policy-
making of economic and financial institutions, taking structural adjustment as an
example, was observed to have a larger bearing than the ILO on the conditions of
workers.® The ILO was simply side-lined in the regulatory vocation of economic
globalization.’ It is useful to recall an internal observation by an ILO official in 1994
that the ILO was facing the challenges of “competing organizations”, “competing
standards”, and ultimately, “competing visions”.!

Ironically, it was the unresolvable labour/trade debates that reinstated the ILO
to the forefront of international policy-making in the mid-1990s. The proposal by
the United States at the Uruguay Round to include “internationally recognized
labour rights”!! was strongly resisted by developing countries. Yet the labour/
trade debates continued both within and outside the newly established WTO. While
the Marrakesh Agreement of 1994 did not include a labour clause, the North
American Agreement on Labor Cooperation came into effect on 1 January 1994
as a side deal to the North American Free Trade Agreement. An 1995 OECD study
on core workers’ rights and international trade suggested that the negative impact
of labour rights enforcement on economic competitiveness was unfounded.'? At
the same time, Asian-Pacific countries and developing countries were increas-
ingly concerned over the possibility of labour standards being used for trade pro-
tectionist purposes. This led to the decision at the Singapore Ministerial
Conference in 1996 to relocate the labour issue back to the ILO. In pronouncing
their commitment to “internationally recognized core labour standards”, the WTO
members expressly acknowledged the ILO as being “the competent body to set

and deal with these standards”."

United States in 1957. See United States Senate (1957), p. 19.

®Quoted from a letter by Jesse Helms, Chairman of the US Senate Foreign Relations Committee
sent to Pete V. Domenici, Chairman of the US Senate Budget Committee, dated 26 April 1995. The
letter is reproduced in United States Senate (1995), pp. 333-338.

"The crisis of tripartism with the ILO continues to this day. See La Hovary (2018).

8The ILO tried to initiate institutional dialogue with the World Bank and the IMF as early as the
late 1980s. As part of its efforts, the ILO, in cooperation with other parts of the UN system and the
Bretton Woods institutions, organized a High-level Meeting on Employment and Structural
Adjustment in November 1987, yielding no concrete result.

?See ILO (1994), pp. 16-17.
1"Swepston (1994).

I GATT (1987).

ZOECD (1996).

BWTO (1996) Singapore Ministerial Declaration adopted on 13 December 1996, Ministerial
Conference, Singapore, 9—13 December 1996. Available at: https://www.wto.org/english/thewto_e/
minist_e/min96_e/wtodec_e.htm. Accessed 6 May 2020.


https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm
https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm
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The ILO itself worked proactively to revitalize its institutional role in the face of
globalization. As early as June 1994, the Governing Body of the ILO set up the
Working Party on the Social Dimensions of the Liberalization of International
Trade.!* The ILO vigilantly followed the involvement of other international organi-
zations in labour issues. In collaborating with the Secretariat of the United Nations,
the ILO was substantially involved in preparation for the 1995 World Summit for
Social Development. The Copenhagen Declaration and Programme of Action not
only affirmed the leading role of the ILO in labour standards, but also for the first
time in history formally pronounced the term “basic rights of workers”."> From the
perspective of the ILO, the 1995 World Summit and the 1996 WTO Declaration
imbued the ILO with a renewed sense of political meaning and relevance. Seeing
the call as an historic opportunity, the then Director-General Michel Hansenne in
his 1997 report to the International Labour Conference immediately proposed that
the ILO should adopt a declaration pronouncing a list of fundamental labour rights,
be selective and strategic in standard-setting, and, most importantly, set the “social
rules of the game of globalization™.'¢

In 1998 the International Labour Conference had before it the agenda of adopt-
ing a declaration on fundamental labour rights. Yet the clash of governmental posi-
tions continued from the WTO to the ILO. A Committee on the Declaration of
Principles was established by the Conference to reconcile the differences among
different groups. The industrialized market economy countries were the active pro-
ponents of the declaration. It was asserted that fundamental labour rights were “uni-
versal, not relative”, “absolute, not conditional”, while their promotion constituted
“a universal commitment irrespective of the economic, social or cultural conditions
of any member State”.!” Moreover, enforcement of those labour standards would
not rule out the possibility of recourse to trade measures in addition to the ILO’s
existing mechanisms.'® This position was strongly countered by the Asia Pacific
Group as well as many developing countries. They were deeply concerned that the
WTO might incorporate labour standards and therefore highlighted the ILO as
being “the sole competent international organization mandated to set and deal with
labour standards”. The measures to realize fundamental labour rights should be
strictly “promotional and not complaints-based”, and not introduce “unilateral or
multilateral trade measures”."

After lengthy debate, the Declaration on Fundamental Principles and Rights at
Work was adopted by the International Labour Conference on 18 June 1998. The
Declaration embodies, for the first time in the ILO’s history, a set of labour rights

14See ILO (1994) Governing Body Working Party on the Social Dimensions of the Liberalization
of World Trade (GB.261/WP/SLD/1), Governing Body, 261st Session, Geneva, 1994.

SUN (1995).

'*TLO (1997), p. 26.

'7As opined by the government member of Canada, see ILO (1998), p. 20/13.

18 See the opinion of the government member of the United States, ibid., p. 20/108.

1 See the opinion of the government member of Japan, speaking on behalf of the Asia and Pacific
group, ibid., pp. 20/5-6.
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characterized by fundamentals, i.e., freedom of association and collective bargain-
ing, prohibition of forced labour, prohibition of child labour, and non-discrimina-
tion in respect of employment and occupation.?* Moreover, the Declaration
highlights the universality of fundamental labour rights as they emanate from the
ILO constitution. States “have an obligation, arising from the very fact of member-
ship in the Organization, to respect, to promote and to realize” those fundamental
principles and rights. It was to the satisfaction of developing countries that the
Declaration also states that “labour standards should not be used for protectionist
trade purposes”.

The Declaration is a self-proclamation of the ILO’s constitutional authority on
labour regulation in the division of labour among international organizations. By
incarnating a set of fundamental labour rights the ILO had successfully reinvigo-
rated its international foothold in globalization.?! The concept of fundamental labour
rights is not primarily addressed to member states, as the Declaration—being “a
political statement of a non-binding nature”—does not establish new obligations on
ILO members. The genuine audience for the 1998 Declaration, actual or potential,
goes beyond ILO constituents, but would reach all relevant international actors such
as international trade or financial institutions. The Declaration has enabled the ILO
to associate itself with a set of managerial vocabulary, and to have a fair share in
regulatory competition in deepening globalization. In this sense, the Declaration is
indeed a step towards revitalization, not retreat.”

The adoption of the 1998 Declaration also marks a profound institutional trans-
formation of the ILO.? Since then, the ILO has reformed its traditional approach to
international labour standard-setting. The ILO is no longer obsessed with making
hard international labour conventions. The number of labour conventions produced
by the ILO has steadily declined over the past two decades. The ILO also increas-
ingly uses declarations, recommendations and other soft documents for its norma-
tive activities. In addition to setting standards for states, the ILO increasingly
addresses international organizations, social partners and others. The ILO does not
only provide the forum for states to debate and formulate labour standards, but has
also turned itself into a developmental organization to promote labour standards.?* The

20The core labour rights enshrined in the Declaration are embodied in and endorsed by eight ILO
fundamental conventions, chronologically, the Forced Labour Convention, adopted 28 June 1930
(No. 29); the Freedom of Association and Protection of the Right to Organize Convention, adopted
9 July 1948 (No. 87); the Right to Organize and Collective Bargaining Convention, adopted 1 July
1949 (No. 98); the Equal Remuneration Convention, adopted 29 June 1951 (No. 100); the Abolition
of Forced Labour Convention, adopted 25 June 1957 (No. 105); the Discrimination (Employment
and Occupation) Convention, adopted 25 June 1958 (No. 111); the Minimum Age Convention,
adopted 26 June 1973 (No. 138); and the Worst Forms of Child Labour Convention, adopted 17
June 1999 (No. 182).

21 See de Wet (2010).

22See Maupain (2005).

“For a useful account of the origin, history and reality of the 1998 Declaration from an insider’s
perspective, see Tapiola (2018).

2 See Standing (2008).
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ILO has transformed from a relatively closed inter-state institution to a dynamic
global actor.

With the adoption of the 1998 Declaration and its follow-up, the ILO embarked
upon fundamental labour rights advocacy. This includes two strategies. One front is
the campaign with the member states for universal ratification of ILO fundamental
labour conventions, a recognizable success if measured by the growth in the number
of treaty ratifications. On the other front, the ILO has initiated dialogues on the pos-
sible integration of labour standards with international organizations whose work
may have significant labour ramifications, including international financial institu-
tions. A growing international recognition of fundamental labour rights was
observed as of the beginning of the new millennium.

Since then, the leading role of the ILO in labour issues receives broad recogni-
tion from other international organizations. In 2008 the ILO further adopted its
Declaration on Social Justice for a Fair Globalization, asserting the ILO’s “respon-
sibility to examine and consider all international economic and financial policies in
the light of the fundamental objective of social justice”.? Inter-agency cooperation
between the ILO and international financial institutions, despite their continued dif-
ferences in terms of approaches to labour, was further deepened after the 2008 eco-
nomic crisis.?

3 The Proliferation of Labour Standards: The Rise
of Transnationalism

As the ILO endeavoured to reinvigorate its role in international labour regulation, an
observable trend has been the global diffusion of labour standards in transnational
settings. Indeed, the recognition and enforcement of labour standards in transna-
tional settings can hardly find its role in the traditional procedures of ILO standard-
setting practice. The process started with the signing of the North American
Agreement on Labor Cooperation by Canada, the United States, and Mexico on 14
September 1993.2” While the level of protection defers largely to national labour law
and cooperation was provided for exchanges of information, technical assistance
and consultations, the Agreement nevertheless established a dispute settlement pro-
cedure for dealing with “persistent patterns of failure” to effectively enforce techni-
cal labour standards on occupational safety and health, child labour and minimum

ILO, Declaration on Social Justice for a Fair Globalization. Adopted by the International Labour
Conference, 97th Session, Geneva, 10 June 2008.

2The Summit of G20 at London in April 2009 requested the ILO to assess the labour impact of the
actions taken and advise on further measures. See G20 Leaders’ Statement, The Global Plan for
Recovery and Reform, 2 April 2009. Available at: https://www.treasury.gov/resource-center/inter-
national/g7-g20/Documents/London%20April%202009%20Leaders %20final-communique.pdf.
Accessed 6 May 2020.

?’For an early account, see Compa (1995).


https://www.treasury.gov/resource-center/international/g7-g20/Documents/London%20April%202009%20Leaders%20final-communique.pdf
https://www.treasury.gov/resource-center/international/g7-g20/Documents/London%20April%202009%20Leaders%20final-communique.pdf
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wage.”® Backed by the possibility of trade sanctions, a third-party mechanism as
such was not only progressive and innovative, but also seen by many as aggressive
and intrusive.

The second treaty of the United States that referred to labour waited until its free
trade agreement (FTA) with Jordan in 2000. The labour chapter of this FTA is suc-
cinct. It made express reference to the commitment of the parties to the 1998 ILO
Declaration. In terms of substantive protection, it covers “internationally recognized
labor rights” and parties are under a specific obligation not to “encourage trade by
relaxing domestic labor laws”.? As the US Trade Act of 2002 requires the govern-
ment to pursue promotion and enforcement of international labour rights, almost all
subsequent FTAs concluded by the United States incorporate a labour chapter.
Examples include the United States-Singapore Free Trade Agreement of 2003, the
United States-Central America Free Trade Agreement of 2004, and a number of oth-
ers. The most ambitious labour chapter was probably the Trans-Pacific Partnership
Agreement of 2016 under the Obama administration,*® although the signature of the
United States was shortly withdrawn with the change of administration.

Since 2008, states have been more receptive towards the inclusion of a labour
provision in FTAs. The number of FTAs with a labour provision has grown rapidly.
According to the ILO, by 2016 there were “a total of 77 trade agreements with
labour provisions, involving 136 economies”.*! Notably the United States, Canada,
and the European Union have been the most active promoters in this regard. It is
also observed by the ILO that the majority of labour provisions are to be found in
agreements between developed and developing countries, accounting for 70.1% of
the total number of FTAs with a labour provision.** Yet most FTAs on labour relates
to information, cooperation and technical assistance. The application of dispute
settlement procedure to the enforcement of labour standards is still rare, and often
only if and to the extent that violation of labour standards has directly affected trade
between the parties.*

Outside trade agreements, a parallel development has been the changing attitude
of IFIs and their growing engagement with labour protection. The incorporation of
labour protection into the work of IFIs has been a fairly recent phenomenon. The
change of position is largely a response to growing external pressure wrought on

28 Canada-Mexico-United States: North American Agreement on Labor Cooperation. In: American
Society of International Law (1993) International Legal Materials 32(6): 1499-1518.

United States (U.S.)-Jordan: Agreement Between The United States of America and the
Hashemite Kingdom of Jordan on the Establishment of a Free Trade Area. In: American Society of
International Law (2002) International Legal Materials 41(1): pp. 63-85.

O Trans-Pacific Partnership Agreement, 4 February 2016.

3 International Labour Office (2016) Third Item on the Agenda — labour-related provisions in trade
agreements: recent trends and relevance to the ILO (GB.328/POL/3), Governing Body, 328th
Session, Geneva, 27 October—10 November 2016.

2ILO (2017), p. 12.
3 See Bolle (2016).
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IFIs. The neo-liberal prescriptions of IFIs met with doubts from borrowing coun-
tries and were increasingly challenged among scholars in 2000s. Pressure from the
trade unions in large shareholders, such as the American Federation of Labor and
Congress of Industrial Organization (AFL-CIO),* also plays an influential role in
pressing for the policy changes of the World Bank and the International Monetary
Fund (IMF).

Labour protection started to enter into the work of IFIs only after the 2000s. This
was pioneered by a modest reference to core labour standards in the social protec-
tion strategy of the Asian Development Bank (ADB) in 2001. The ADB committed
to ensuring that its procurement of goods and services, contractors, subcontractors
and consultants would be in compliance with core labour standards.* Full recogni-
tion of labour standards had to wait until the adoption of Performance Standards on
Social and Environmental Sustainability by the International Finance Corporation
(IFC) in 2006.%¢ Labour and working conditions are featured as a self-standing per-
formance standard under the IFC. This was the first time a significant IFI had given
its full endorsement to labour standards in an operational policy.

The successful incorporation of labour standards by the IFC is largely attribut-
able to the fact that the IFC engages exclusively in private sectors. Those potential
clients who gain access to the IFC are usually economically better-off, administra-
tively well-organized companies. These IFC policy requirements are often in align-
ment with existing corporate policies on social responsibility and their
implementation does not raise insurmountable difficulties from the perspective of a
company. Moreover, in essence, the labour policy of the IFC usually goes little
beyond requiring companies to comply with existing national laws where they oper-
ate. The scenario would get much more complicated if an IFI which engages princi-
pally in public lending tries to extend its policy to labour issues.

The example set by the IFC was quickly followed by the European Bank for
Reconstruction and Development (EBRD) in 2008.*” The EBRD adopted its first
environmental policy in 1991.%% A renewed version of the Environmental and Social
Policy was adopted in 2008, with labour and working conditions inserted as a sepa-
rate standard.”* The EBRD acknowledges its due diligence obligation not to finance
projects in contravention of the host country’s international legal obligations on
environmental protection and human rights. At the same time, the European
Investment Bank (EIB) in 2009 adopted Environmental and Social Principles and

3*The AFL-CIO has repeatedly requested the World Bank and IMF to commit to international
labour standards. See, for example, AFL—CIO (1998); AFL—CIO (2000).

3 ADB (2003), pp. 15-16.

STFC (2006).

The EBRD expressly acknowledged that its policy review is partly driven by the adoption of
performance standards by the IFC in 2006. See EBRD (2008a), p. 42.

1t is to be noticed that in the previous version of the Environmental Policy of 2003, the EBRD
had already addressed “worker protection issues” including occupational health and safety, harm-
ful child labour, forced labour and discriminatory practices. See EBRD (2003).

¥EBRD (2008b).
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Standards and expressly acknowledged ILO core labour standards.*’ The EIB policy
applies to both public and private sectors, albeit the ensuing obligations of clients in
different sectors do differ in nature.*!

The precedents set by the IFC, the EBRD and the EIB were inspiring and encour-
aged other IFIs. Since then, there has been a growing acceptance of labour standards
among IFIs. Of course, a number of IFIs have refrained from instituting a labour
policy so far—the IMF and the International Fund for Agricultural Development
(IFAD) being prominent examples. As for those IFIs that incorporate labour stan-
dards, there are roughly two categories. In some cases, a comprehensive framework
for labour protection has been pursued. For example, in 2013 the African
Development Bank (AfDB) Group*? adopted its Integrated Safeguards System.* Its
policy on labour protection is also comprehensive and is close to that of the IFC and
of the EBRD. Another high profile case was the adoption by the World Bank of its
Environmental and Social Framework in 2016 after several years of consultation
and debates. In those cases, labour protection is established as a highly elaborate,
substantive, and self-standing standard.

In some other cases, a succinct version of an environmental and social policy is
enacted with a brief reference to labour standards. An example here might be the
Sustainability Policy of the Nordic Investment Bank (NIB) adopted on 1 September
2011, with the NIB requiring its clients to respect the four core labour rights and to
provide safe and healthy working conditions.** The Black Sea Trade and
Development Bank (BSTDB) also upgraded its Environmental and Social Policy in
2013 and openly committed to “respect for human rights in a working environ-
ment”, as embodied in ILO core labour standards.** In 2016 the New Development
Bank (NDB) adopted its Environmental and Social Framework which sets occupa-
tional health and safety at the centre of labour protection.*s And in the same year, the
Asian Infrastructure Investment Bank (AIIB) approved its Environmental and
Social Framework and prescribed labour standards for both public and private sec-
tors. In addition, projects involving use of forced labour or child labour are expressly
listed on the AIIB’s list of exclusions from financing.*’

It is safe to summarize that the development of international labour protection
during recent decades is characterized by the proliferation of labour standards in
transnational settings. The body of transnational labour standards is not monolithic,
but rather amorphous. It is not a single set of uniform labour standards, but an

“EIB (2013), pp. 18-19.
“Tbid, p. 15.

“The African Development Bank Group includes the African Development Bank (AfDB) and
African Development Fund (AfDF).

43 African Development Bank Group (2013).
#“NIB (2012).

4 See BSTDB (2014).

“NDB (2016).

YTATIB (2016).



106 Y. Chen

aggregation of various sets of independent labour standards practised in transna-
tional settings. To group all those standards under the label of transnational labour
standards risks reduction and oversimplification of the richness, diversity and
nuances of labour standards in transnational settings. Yet, they share the sentiment
that labour standards may grow and develop outside the ILO conventions, and may
not rely on the ILO for their implementation.

One should not overlook the heterogeneity and richness of those transnational
labour standards. Yet, some core elements may be observed. Firstly, the ILO con-
ventions and standards, prominently the 1998 Declaration, have been the cen-
trepiece of the normative project of transnational labour standards. Most of them
have made express reference to the 1998 Declaration.*® In most cases, all four cat-
egories of fundamental labour rights are acknowledged. Yet, it is still not very clear
from a normative perspective whether this reference would endow those fundamen-
tal labour rights with an additional layer of normativity. It is also interesting to
observe that the substantive labour rights covered by the FTAs and IFIs are in grow-
ing convergence.

Secondly, those transnational labour standards usually go beyond the purview of
fundamental labour rights. Typically, these may involve safe working conditions.
This is the least politically sensitive and morally uncontested part of labour stan-
dards. It is among the first cluster of labour standards received by the IFIs. The
World Bank’s current standards on occupational health and safety are extensive.
They require, among others things, identification of potential hazards, preventive
and protective measures, preparedness for and responses to emergencies, and effec-
tive remedies for occupational injuries, deaths, disability and disease. Other stan-
dards may involve workers’ rights related to hours of work, minimum wages,
overtime compensation and benefits,* social security,”® and the protection of
migrant workers.”!

Thirdly, these transnational labour standards are designed with autonomous
mechanisms of enforcement. In the case of FTAs, labour standards are enforceable
through cooperation, technical assistance and labour consultation, or even by
recourse to dispute settlement procedures or unilateral trade sanctions. In 2014 the
United States brought the first labour dispute case against Guatemala, utilizing the
dispute settlement procedure under the Dominican Republic-Central America-
United States Free Trade Agreement, yet failed to establish the failure of Guatemala’s
enforcement of its labour law in a sustained or recurring manner according to the

“$International Labour Office (2016) Third Item on the Agenda — labour-related provisions in trade
agreements: recent trends and relevance to the ILO (GB.328/POL/3), Governing Body, 328th
Session, Geneva, 27 October—10 November 2016; Agusti-Panareda et al. (2014).

“International Labour Office (2016) Third Item on the Agenda — labour-related provisions in trade
agreements: recent trends and relevance to the ILO (GB.328/POL/3), Governing Body, 328th
Session, Geneva, 27 October—10 November 2016, p. 54.

See EBRD (2008b).

3ISee EIB (2013), p. 70.
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final report of the arbitration panel in 2017.3 In the case of IFIs, labour standards
are enforceable through a variety of means and procedures, including prior plans or
commitments of the borrower, a project-specific on-site grievance mechanism,
independent labour inspection, or an IFI complaint mechanism. This means that
these transnational labour standards are not only independent from the ILO, but also
may be more effective than ILO supervisory mechanisms.

In the course of diffusion of labour standards, the ILO has played an indispens-
able role. It has been not unusual that the ILO gets involved or is consulted in the
labour provisions of FTAs. The ILO itself has confirmed that “trade partners have
requested the ILO’s advice through technical assistance on various questions related
to labour standards and practices”.>® This applies even more so in the case of IFI
labour standards. For example, the EBRD actively resorted to ILO expertise when
designing its labour standards. In 2006, a thematic meeting on labour issues was
hosted by the ILO where EBRD staff met with representatives from trade unions,
employers, and ILO experts.** Another prominent example can be found in the for-
mulation of the Environmental and Social Framework of the World Bank. The
World Bank has organized three labour expert meetings respectively in Jakarta
(2013), London (2015) and Washington (2015).% In all these meetings, ILO repre-
sentatives were present.

Inter-agency learning is also an important factor accounting for the spread of
labour standards in the case of IFIs. The Multilateral Finance Institutions Working
Group on the Environment (MFI-WGE) was initiated in the 1990s and serves as a
useful platform for senior IFI managers to discuss and coordinate policies towards
environmental and social issues. As social issues are increasingly included in safe-
guards policy, this working group was recently renamed as the Multilateral Finance
Institutions Working Group on Environmental and Social Standards (MFI-WGESS).
This working group is rather informal but has been instrumental for institutional
learning on environmental and social standards. For example, the African
Development Bank expressly acknowledged that its earlier drafts of safeguards
policies “have been reviewed by the IFC, World Bank, Asian Development Bank
and other members of the MFI Working Group on the Environment (MFI-WGE)”.%
The World Bank also expressly acknowledged that its labour standards are “derived
from provisions of other MDBs [multilateral development banks]”.>

52 Arbitral Panel established pursuant to Chapter 20 of the CAFTA-DR (2017).

S International Labour Office (2016) Third Item on the Agenda — labour-related provisions in trade
agreements: recent trends and relevance to the ILO (GB.328/POL/3), Governing Body, 328th
Session, Geneva, 27 October—10 November 2016.

3 See EBRD (2006), p. 11.

3 See World Bank (2013, 2015a, b).

% See the statement in African Development Bank Group (2013), Acknowledgements.
’World Bank (2014a), p. 11.
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4 1In Relation to ILO Standards: The Ambivalence
of Transnational Labour Standards

An interesting aspect of transnational labour standards is their relationship with ILO
standards. More specifically, when transnational labour standards give concrete
expressions to core labour standards, should reference be to the ILO fundamental
labour conventions and the ILO Declaration on Fundamental Principles and Rights
at Work of 1998, or should transnational labour standards simply embody the sub-
stance of the core labour standards without resorting or referring to specific ILO
documents?

The practice has been diverse. Some IFIs tend to make a full reference to the ILO
fundamental labour conventions. This is the case for the IFC’s Performance
Standards of 2006. The IFC expressly acknowledges that its labour standards “have
been in part guided by a number of international conventions negotiated through the
ILO and the UN”. A further reference to all eight ILO fundamental labour conven-
tions was detailed in a footnote.”® The same applies more or less to the EBRD’s
Environmental and Social Policy of 2008, and to the AfDB Group’s Integrated
Safeguards System of 2013. Some other IFIs with a relevant succinct policy docu-
ment may avoid explicit reference to the ILO conventions, as in the case of the
NIB’s Sustainability Guidelines of 2012. Another way of looking at the matter is by
examining the portfolios and activities of the IFIs. Those IFIs engaged more, or
exclusively, with the private sector are more inclined to refer to the ILO conven-
tions. On the contrary, those engaged more with the public sector are more cautious
in referring to the ILO conventions.

It seems that FTAs are more receptive towards referring to the ILO Declaration
and fundamental labour rights. Most recent FTAs with labour provisions have made
reference to the 1998 Declaration. It has been customary for Canada to refer to the
1998 Declaration in its FTAs with labour provision. Yet, the degree of integration
varies under different FTAs, as do the legal effects of the ILO Declaration.> For
example, the North American Free Trade Agreement of 2018 makes repeated refer-
ence to the 1998 Declaration.” In the EU-Canada Comprehensive Economic and
Trade Agreement of 2016, the agreement actually calls upon the states to “make
continued and sustained efforts to ratify the fundamental ILO Conventions if they
have not yet done so0”.°!

To refer or not to refer to ILO standards is not just a matter of formality or theo-
retical interest. Rather, this will largely affect the normative operation of transna-
tional labour standards, as well as their foundational authority. Are transnational
labour standards simply to be understood as no more than a transposed expression
of established ILO labour standards, or rather, does their authority derive from the

BTFC (2012), Performance Standard 2 Labor and Working Conditions, para 2.

¥ Agusti-Panareda et al. (2014).

% North American Free Trade Agreement, 30 November 2018.

¢'EU-Canada Comprehensive Economic and Trade Agreement, 30 October 2016.
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labour provisions themselves and as such constitute a set of labour standards sui
generis? And if there should arise differences of opinion on certain labour stan-
dards, would the IFIs or trade partners have to resort to the ILO conventions and
relevant jurisprudence to search for a correct interpretation, or would the IFIs or
trade partners be entitled to develop their own institutional standards and
jurisprudence?

When the World Bank drafted its labour standards, a number of Western coun-
tries requested the World Bank to link its labour standards to the ILO conventions.®
The United States urged the Bank to incorporate reference to the ILO Declaration
on the Fundamental Principles and Rights at Work.®* The ILO also actively lobbied
for the inclusion of the ILO conventions. An obvious advantage of reference to the
ILO conventions is that the very content of IFI labour standards has a reliable source
and solid ground. To borrow the ILO standards could avoid re-opening many debates
that were already concluded at the time of drafting ILO conventions. At the end of
the day, since IFIs are not specialized in labour protection, it may be desirable to
heed the knowledge and expertise of the ILO. Moreover, as the ILO standards are
internationally recognized, it may also be conducive to a uniform application of
labour standards.

Yet, the proposal to incorporate the ILO conventions in World Bank social poli-
cies was viewed with much vigilance among developing countries. The major con-
cern is that this might amount to a de facto imposition of the ILO conventions and
bypass ratification procedures.’ In other words, the ILO fundamental labour con-
ventions may be enforced through World Bank policies against a borrowing country
even if the country has not acceded to all the ILO fundamental conventions. The
traditional ILO approach to the promotion of labour standards relies upon voluntary
ratification of labour conventions by states. And to ratify, or not to ratify, a treaty is
always an essential feature of the sovereign prerogative. However, if the ILO con-
ventions are referred to in the labour standards of the IFIs, then sovereign borrowers
are obliged to implement those labour standards in the role of clients irrespective of
their non-ratification. World Bank labour standards would be equivalent to a coerced
application of the ILO conventions. It is therefore in the consultation phase that
China suggested the Bank confine itself to reference to general principles, but not to
the ILO conventions.®

At the same time, there is another important aspect to the matter. It would not
only have normative relevance on the operation of transnational labour standards,
but also has strong implications for the relationship between international actors
and the ILO. It is in the interest of the ILO to develop a body of ILO-centred labour

©2See for an example, World Bank (2014b).

World Bank (2015¢).

%“For example, the ADB considers the core labour standards as automatically applicable.
“Internationally recognized labor standards, when ratified, are also part of the legislative frame-
work of a DMC. With regard to the Core Labor Standards, no explicit ratification is needed for
them to be part of the legislative framework of a country.” See ADB (2003), p. 15.

World Bank (2015d).
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standards at the global level. A reference to the ILO and its work would naturally
reinforce the authority of the ILO in labour matters. To a certain extent, a strength-
ened role for the ILO is also in the interest of the international community in gen-
eral. The emergence of autonomous labour standards outside the ILO system could
possibly divert and compete with the ILO and its standard-setting authority.

Seen in this light, one may gain a better appreciation of the institutional rivalry
between the World Bank and the ILO. The World Bank in its Environmental and
Social Framework decided against direct reference to any ILO instruments. In
explaining its decision, the World Bank made it very clear that it is exactly the
autonomy of labour standards and of the Bank that animates such a political
decision:

It is Management’s view that the requirement for both World Bank and Borrower to comply
with the ES [Environmental and Social] Framework should be self-standing, and should not
require reference to external sources to make this judgment.®”’

The ILO was profoundly disappointed at this decision. Immediately after the
World Bank published its Environmental and Social Framework, the ILO publicly
pronounced its dissatisfaction. It stated that “from the outset the ILO expressed
concern with Bank Management’s decision to exclude direct references to ILO core
labour conventions from the ESF [Environmental and Social Framework].”®®

The case of the World Bank makes a good example that highlights the autono-
mous status of transnational labour standards. The legal validity of these labour
standards does not depend on the ILO conventions or other normative documents.
Nor is the substance of those transnational labour standards defined or constrained
by the ILO conventions. Transnational labour standards constitute a set of indepen-
dent, self-contained labour standards with distinct sources, procedures and mecha-
nisms, in parallel to the traditional concept of international labour law centred on
and formulated by the ILO. Although these labour standards do strengthen labour
protection at global and transnational levels, they are necessarily associated with the
ILO standards. In this sense, even though the substance of transnational labour stan-
dards might be identical to those in ILO standards, they are capable of supplement-
ing, or even competing with, ILO standards. They are not at all simply a repetition
of existing standards.

The difference between the World Bank and the ILO is not concerned with actual
labour standards, but about who is entitled to prescribe labour protection in an
increasingly globalized world. While the authority of the ILO is highly acknowl-
edged, the World Bank has refused to concede the ILO a monopolized say on labour
standards. Putting it differently, the ILO does not have higher authority than the
World Bank in speaking to labour standards. It can be expected that close

®The attitude of the World Bank towards external institutions has been consistently conservative.
A known example is World Bank’s explicit rejection of the binding force of the resolution of the
United Nations (UN) Security Council acting under the Chapter VII of the UN Charter.

”World Bank (2015e).
STLO (2016).
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cooperation between the World Bank and the ILO will increase and grow steadily in
the future. Meanwhile, with assistance from the ILO, the World Bank is likely to
develop its own expertise and knowledge in labour protection in connection with its
own labour policy and project implementation.

5 Institutional Politics of Labour Standards

Even though core labour standards receive broad endorsement, their substance and
actual enforcement exhibit profound differences in practice. For example, it is
noticed that different countries have very different approaches to the workers’ right
of unionization. There was, and probably still is, hesitation among IFIs to include
freedom of association and collective bargaining, which is considered a highly
political and sensitive issue in borrowing countries. Even for those rights of a seem-
ingly less political nature, such as the prohibition of child labour, the matter may
also be received with divergent attitudes in different cultures.

Freedom of association is probably the most politically sensitive right of work-
ers. For many countries, freedom of association lies at the heart of labour protection.
And freedom of association is deeply embedded in the liberal political tradition.
Labour protection through institutionalized unionization of labour has functioned in
a highly effective manner in countries like Sweden and Finland.® Yet in some other
countries the right to organize is not purely a matter of labour protection and its
exercise is restricted by law or in practice.”” This may include prior approval or
registration of the formation of trade unions, and other forms of restriction. The dif-
ference of positions among states towards the right to organize is also demonstrated
by the fact that a number of countries have not ratified the Freedom of Association
and Protection of the Right to Organize Convention (No. 87) or the Right to Organize
and Collective Bargaining Convention (No. 98). Out of the eight ILO fundamental
conventions, these two conventions have received the least number of
ratifications.”!

The initial attitude of IFIs towards freedom of association has also been deeply
cautious. The labour rights tackled by IFIs used to have a limited spectrum with a
special focus on safe working conditions and prohibition of child or forced labour.
An explicit reference to freedom of association was often absent. As observed by

% See for example Fahlbeck and Mulder (2009), pp. 16-18.

0See the observations of the ILO in its global report on the freedom of association, in ILO
(2008), p. 11.

7By the end of May 2020, 155 countries had ratified the ILO Convention No. 87. See ILO (n.d.-a).
167 countries have ratified ILO Convention No. 98. See ILO (n.d.-b). These numbers are much
lower than other 6 ILO fundamental conventions. In contrast, the Worst Forms of Child Labour
Convention (No. 182) has received 186 ratifications so far.
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Francis Maupin, the former legal counsel of the ILO, “freedom of association and
collective bargaining continue to be regarded as civil rights which [World] Bank
activities might facilitate, but it still believes that it is not in its mandate to actively
promote them, and even less so where they might interfere with economic
performance”.” This is partly due to the economic perspective of seeing trade
unions negatively as free riders.”” Moreover, many developing countries where the
IFIs operate hold a conservative position towards freedom of association, and those
IFIs engaging with public sectors are barred from interfering in the internal affairs
of the borrowing sovereigns. This was still the case when the World Bank proposed
its first draft of the Environmental and Social Framework in 2014. In its standard on
labour and working conditions, the World Bank refrained from mentioning freedom
of association among its objectives, instead adopting a deferential attitude to the
borrowing country. It expressly limited its support to freedom of association, that is,
only if the national laws of the borrowing country recognize it.”*

This cautious approach by the World Bank met with fierce criticism from labour
NGOs and experts, the ILO and developed countries.” The main arguments are
summarized as follows. To start with, all core labour standards are indivisible and
as a whole they constitute the floor of protection for workers. There is no reason to
segregate freedom of association from other standards. Secondly, freedom of asso-
ciation and collective bargaining are political rights by nature, as indeed are other
core labour standards. Freedom of association cannot justifiably be excluded on the
grounds of its political nature. Thirdly, the silence of the World Bank might be con-
strued as being permissive of suppressive or retaliatory measures against workers
seeking to exercise freedom of association. Fourthly, the obligation to promote core
labour standards arises from states’ membership in the ILO. As such, neither the
World Bank nor the states themselves should refuse to implement freedom of asso-
ciation on the basis of national laws.”

The World Bank quickly yielded to this pressure after the first round of consulta-
tion. The Bank switched to the opposite position in the second draft of the
Environmental and Social Framework and provided unqualified support to freedom
of association as part of its labour policy. This radical change of position generated
great concern among developing countries. The primary concern was the unquali-
fied nature of the World Bank statement. It is suggested by countries such as China
that the exercise of freedom of association and collective bargaining should be in
accordance with the national laws of borrowing countries.”” Some also suggest that
the arrangement concerning freedom of association and collective bargaining should

2Maupain (2013), p. 78.

731t used to be the mainstream opinion of the World Bank, see Murphy (2014), pp. 405 and 417.
7World Bank (2014c¢).

75 See World Bank (2015f).

7°TTUC/Global Unions (2014), pp. 2-3.

"TFor the opinions of China, see World Bank (2015g).
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be expressed so as not to frustrate project implementation.” In response, the World
Bank decided to qualify its wording to “support the principles of freedom of asso-
ciation and collective bargaining of project workers in a manner consistent with
national law”.” This formula entered the final text of the World Bank’s Environmental
and Social Policy in 2016. Yet, this formula does not satisfy the ILO and trade
unions, who see this as a concession from the internationally accepted standards.

One may further suggest that the challenge for IFIs in terms of incorporating
labour standards is not only institutional, but also intellectual and philosophical.
The most difficult part is how to integrate labour protection into the mainstream
economic theories of IFIs. Typically, an economic perspective treats labour as a fac-
tor of production and is usually in favour of flexibility of labour markets and deregu-
lation of social protection.

The controversies surrounding the World Bank publication “Doing Business”
provide another illustrative example of embedded neoliberal economic thoughts
among IFIs.®! “Doing Business” is a flagship publication of the World Bank,
launched in 2004, aiming to measure the business environment across the world
with quantitative indicators. In its early years, the “Employing Workers” indicator
largely measured rigidity of hiring and firing workers and their employment condi-
tions. Its underpinning philosophy is that rigid labour regulation leads to unemploy-
ment in formal sectors, and ultimately reduction in productivity growth.®
Accordingly, the more regulatory and protective a country’s labour regulations are,
the lower the ranking it receives.*> And among the recommended reform measures
are introduction of part-time and fixed-term employment contracts, and reduction of
the minimum wage for young workers.3*

This provoked fierce protests from the ILO, trade unions and labour law scholars
in general.® The ILO criticized the methodological flaws of the Employing Workers
indicator and expressed the concern that the ranking system would “discourage
countries from ratifying and abiding by international labour Conventions and
Recommendations”.® The international trade unions are profoundly concerned with
the fundamental bias against labour regulation of the Employing Workers indica-
tor. They condemned in particular the fact that the World Bank, in using the

8World Bank (2016a), p. 4.
World Bank (2016b), p. 22.

8The qualification of “in a manner consistent with national law” was harshly criticized by the ILO
for the reason that the formula as such “undercuts the universal principles adhered to by the ILO’s
187 member states and jeopardizes the purpose of having such an objective”. See ILO (2016).

81 For the ongoing controversy regarding the publication, see Murphy (2014).
82See World Bank (2003), p. 29.

$0n the politics of knowledge behind the ranking and a case study of the Doing Business
Indicators, see Davis et al. (2012).

8 See World Bank (2003), p. 30.
8 See Kryvoi (2009), pp. 47-59.
% See International Labour Office (2007).
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indicators, was eliminating workers’ protection.®” In response, the World Bank con-
ceded a more balanced approach to labour protection, committed to a better align-
ment with ILO core labour standards,® and subsequently broadened the spectrum of
measurement to include protective elements such as job quality. As of 2011, “Doing
Business” has removed labour regulation from the measuring criteria of ranking.
Instead, labour regulation is included in the publication only as a referential annex.

Both examples referred to above fully illustrate that labour standards, when
transplanted in transnational settings, are constrained and affected by institutional
philosophy, culture and norms. Transnational labour standards live different norma-
tive lives of their own. They may borrow the ILO standards at their convenience, but
are not reluctant to challenge ILO’s claim of normative superiority. The politics of
labour standards is not only normative and institutional, but also ideological and
philosophical.

6 The Future of the ILO: Leadership in Intellectuality
and Normativity

When established in 1919, the ILO was undoubtedly the only regulatory authority
for labour and social life at that time. Entering into the new millennium, the interna-
tional regulation of labour has turned out to be a crowded field. In addition to the
proliferation of normative standards, there is also competition for regulatory compe-
tence, and struggle for institutional ideologies. This generates the risk of legal
uncertainty, the possibility of forum shopping, as well as inflation of labour rhetoric.

The proliferation of labour standards does not necessarily by itself promise a
world of better labour protection. The actual effect of transnational labour standards
usually does not offset the adverse impact caused by international economic
arrangements. Labour provisions in FTAs could be incorporated to appease antici-
pated criticism and used to legitimize FTAs,* but may not be able to deliver the
aspirations promised on paper. They are even more radically criticised as an instru-
ment of “mutually assured non-compliance”.”® While adoption of the labour stan-
dards by the World Bank was applauded, the limited scope of application among
other things also raised doubts as to its practical effectiveness.”’ Concern was also
expressed that the challenge for IFIs in fully incorporating labour standards are

$7TTUC/Global Unions (2007).

8 See World Bank (2009), pp. 22-23; World Bank (2010), p. 94.
% See Santos (2019), pp. 140-174.

% See Tham and Ewing (2020).

I See, for example, Ebert (2018).
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philosophical, constitutional and cultural.”> There is indeed a danger of “economisa-
tion of core labour rights”.%?

The foremost challenge ahead for the ILO is less about fragmentation of norms,
but more about the philosophy of and approach to labour. The difference between a
neoliberal approach and a rights-based approach is indeed structural. Another tell-
ing example is the attitude of IFIs towards trade unions. The trade unions are con-
sidered to be free riders in the view of the World Bank.>* The IMF is reported to hold
the same opinion.” In essence, trade unions are difficult to analyze in economic
terms of efficiency and productivity. In the 2017 evaluation of the IMF on its social
policy, some IMF staff members were reported to have felt that the IMF and ILO
staffs “did not speak the same language”.*

To fully integrate labour protection in economic globalization would require a
profound change in economic thinking to reconceptualize labour protection as an
inherent good. Labour should be approached not purely as a factor of production in
economic terms, but also as one of the very foundational values upon which eco-
nomic activities are based. In other words, trade arrangement and financial institu-
tions have to embed labour protection into their economic work from their
foundational philosophy, that is to say, what are the elements of a sound economy
and where the boundary of economic activities lies.”” This in practice would mean
modifying or even rewriting the philosophy of mainstream economic theory, which
is a formidable task, if not an impossible one. It would also require the ILO to
engage boldly not just in setting labour standards, but in formulating competing
economic and social theories against those currently accepted.

At the technical level, the ILO also bears a special responsibility to promote
coherence of and genuine respect for labour standards at the global level. First of all,
the ILO may wish to further strengthen its normative grip on fundamental labour
rights. What the ILO did in its 1998 Declaration was to emphasize the universality
of those rights by linking them to the ILO membership of states. Yet this universal
approach has the shortcomings of being soft and vague. It places undue emphasis on
principles rather than rights, and is also detached from the international labour con-
ventions.”® It has been increasingly felt that a reference to the 1998 Declaration does
little to clarify the rights as set out in labour provisions.” It may be time for the ILO
to review its soft law approach and reconsider the possibility of adopting a

92 See Chen (2018).

%3 See Breining-Kaufmann (2007).

% See Murphy (2014), pp. 405 and 417.
% See Ebert (2015).

%IMF (2017), p. 30.

“"For example, the integration of environmental protection in the policy of the World Bank is
greatly facilitated by the publication of “Development and the Environment™ in 1992, which “pre-
sented environmental issues in a language that economists (inside and outside the Bank) could
understand”. See Wade (1997), pp. 712-713.

% See Alston (2004).

% See, for examples, Ushakova (2018); also Tham and Ewing (2020).
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comprehensive fundamental labour rights convention. This convention could be
open to states and international organizations alike for accession.

Secondly, at the inter-agency level the ILO might also be more actively engaged
in the enforcement of transnational labour standards. Some trade agreements actu-
ally conceive such a role for the ILO. For example, the EU-Canada Comprehensive
Economic and Trade Agreement stipulates that, when the dispute settlement proce-
dure is resorted to for settling issues related to fundamental labour rights, “the Panel
of Experts should seek information from the ILO, including any pertinent available
interpretative guidance, findings or decisions adopted by the ILO”.!® This is a self-
conscious effort to promote greater legal certainty in the field. It is also recognized
in the North American Free Trade Agreement of 2008 that in the dialogue procedure
the parties may request the ILO for independent verification of compliance.'”!
Proliferation of labour standards does not necessarily lead to normative fragmenta-
tion and institutional confrontation.!* International actors are generally cautious to
not overrule one another’s standards too lightly.

Thirdly, the existing supervisory mechanism of the ILO, which evaluates the
performance of member states under ratified ILO conventions, could also provide a
useful reference as to the observance of ILO standards by states under other com-
mitments. The Committee of Experts on the Application of Conventions and
Recommendations may also “serve as a source of guidance” when it comes to the
interpretation of labour provisions.'® It is acknowledged in FTAs that trade partners
“may establish cooperative arrangements with the ILO and other competent interna-
tional or regional organisations to draw on their expertise and resources”.!%*

Proliferation of labour standards has brought many challenges to the door of the
ILO. The ILO should endeavour to reinstate itself as a central institution for eco-
nomic and social theories as well as for labour standards. Its intellectual capability
is as essential as its normative mandate. It is important for the ILO to perform a
legal-diplomatic role in promoting convergence of normative understandings about
labour, economy and society among different institutions. In doing so, stressing the
social dimension of globalization would, one may hope, lead to the revitalization of
not only the ILO but workers at large in the economic and political life of the world.

IWEU-Canada Comprehensive Economic and Trade Agreement, 30 October 2016.
1%"North American Free Trade Agreement, 30 November 2018.

12 For example, in the US-Guatemala labour arbitration, the arbitration panel expressly refers to
the ILO 1998 Declaration to ascertain the meaning of right to strike. See Arbitral Panel established
pursuant to Chapter 20 of the CAFTA-DR (2017).

103 Agusti-Panareda et al. (2014).
104See for example, EU-Canada Comprehensive Economic and Trade Agreement, 30 October 2016.
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