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Global environmental problems – climate change being a major one – pose challenges to state-controlled international governance in many ways. One of the inherent limitations of present international law – particularly from the viewpoint of indigenous peoples – relates to international decision-making concerning the environment. The focus of this article is the rights and role of indigenous peoples in this context.
The problem of climate change, particularly in relation to Arctic indigenous peoples has been taken as a special case. The aim of this article is to show how impacts of climate change threaten many fundamental human rights of indigenous peoples, particularly in the Arctic area. However, as will be discussed, traditional human rights mechanisms are not necessarily capable of offering effective protection of the rights of indigenous peoples against global environmental interference such as climate change. For this reason, the aim of this article is to examine the possibilities for indigenous peoples to participate in international environmental decision-making.
One interesting and a unique exception to the general NGO model is found in the structure of the Arctic Council. The model of the Arctic Council in relation to indigenous peoples will be studied in this article, keeping in mind the possibilities of also using this model in other international environmental regimes.
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	1.Indigenous peoples often live in the most vulnerable ecosystems, such as in areas of high biological diversity or in the stark Arctic regions. According to estimates made in 1990, around 200 million of the world’s 300 million indigenous people live in vulnerable ecosystems. See Report of the Commission on Human Rights at its forty-sixth session (Commission on Human Rights [CHR], 1990. p. 8).


	2.Alaska (USA), Canada, Greenland (Denmark) and the Russian Federation.


	3.For more details concerning the rules of procedure, see Doelle (2005, pp. 231–235). One important procedural question in this case relates to the requirement for the exhaustion of domestic remedies. Article 31.1 of the Commission’s rules of procedure state: ‘In order to decide on the admissibility of a matter, the Commission shall verify whether the remedies of the domestic legal system have been pursued and exhausted in accordance with the generally recognized principles of international law.’ Furthermore, Article 31.2(a) continues, saying that the exhaustion requirement ‘shall not apply when […] the domestic legislation of the State concerned does not afford due process of law for protection of the rights that have allegedly been violated.’ The Inuit petition argues that there are no remedies ‘suitable to address [the] infringement’ of the rights the petitioner alleges to have been violated in this case. Therefore, according to the petition, the requirement that domestic remedies be exhausted does not apply in this case and the petition is admissible under the rules of procedure of the Commission (Inuit petition, p. 112). The petition then goes through possible available domestic remedies, such as the U.S. Constitution, U.S. tort laws and environmental laws, trying to show that they are not adequate as far as the rights alleged to have been violated in the petition are concerned. It investigates how the U.S. Constitution is not able to protect the rights to life, residence and movement, property, the inviolability of the home, or culture in the case of global climate change (Inuit petition, pp. 112–116). According to Article 31 of the rules of procedure, it is up to a state to demonstrate to the Commission that the suitable remedies under domestic law have not been previously exhausted (IACHR, 2000, art. 31.3).


	4.Climate change also dramatically affects the lives and rights of other indigenous peoples besides those in the Arctic. For instance, indigenous peoples in tropical rainforests or on islands are particularly in danger (Salick & Byg, 2007).


	5.The present name of the organization is ‘Inuit Circumpolar Council’.


	6.According to the rules of procedure of the Commission, any person, group of persons or non-governmental entity may submit a petition as long as the petition involves an alleged violation of a human right recognized under the IAHR regime (IACHR, 2000). Although there is no explicit territorial limitation in the Declaration, the Inter-American Commission on Human Rights infers a limitation similar to the one spelled out in Article 1(1) of the Convention: ‘The State Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free exercise of those rights and freedoms.’ (Inter-American Commission on Human Rights [IACHR], para. 17). Generally, human rights provisions appear to be primarily directed at State action against their own citizens (Donnelly, 1998, p. 1). On the contrary, as maintained by Doelle (2005, p. 232), there may be cases – transboundary or global environmental problems, for instance – where there is no reason to limit the application of international human rights law only to violations by a State against its own citizens, especially if there are no means for the citizens’ own State to protect its citizens from the harm, or the State does not exert the means to protect its citizens. The Inter-American Commission has also importantly stated that it ‘[d]oes not believe […] that the term “jurisdiction” in the sense of Article 1(1) is limited to or merely coextensive with national territory. Rather, the Commission is of the view that a state party to the American Convention may be responsible under certain circumstances for the acts and omissions of its agents which produce effects or are undertaken outside that state’s own territory.’ (IACHR, 1998). Therefore it seems that the Commission recognizes that in certain circumstances states must protect the rights of peoples outside their territory from the effects of acts or omissions by their agents (Wagner & Goldberg, 2004, p. 2). It can thus be cautiously assumed that the Commission could, if other criteria are fulfilled, study the Inuit petition in relation to the Inuit in Canada.


	7.If the accused state is party to the American Convention on Human Rights, that document, the Statute of the IACHR, and its rules of procedure establish jurisdiction and procedure.


	8.The Protocol of Buenos Aires, which revised the Charter of the Organization of American States (OAS), entered into force in 1970. It was signed on February 27, 1967 (See also Buergenthal, 1975, p. 828).


	9.The petition refers to many cases that will be dealt with in this section.


	10.The Inuit petition refers to Gibson and Schullinger (1998, p. 6).


	11.The Inuit petition (p. 74) refers to the ACIA (2004, p. 16).


	12.The petition (p. 74) refers to the ACIA (2004, p. 94).


	13.Additionally, in the Yanomami case, the Commission made a statement recognizing the cultural integrity of the Yanomami people by noting that the Brazilian state had failed to protect their rights by failing to establish a park for the protection of the cultural heritage of the Yanomami and in proceeding to displace the Yanomami from their ancestral lands, which had negative consequences for their culture and traditions. In this case, the Commission found a violation of the right to life, liberty, and personal security (Art. I), the right to residence and movement (Art. VIII), and the right to the preservation of health and well-being (Art. XI) of the American Declaration of the Rights and Duties of Man (IACHR, 1985). The Commission recognized that the protection of ancestral lands is an essential component of indigenous peoples’ right to culture also in its Report on the Situation of Human Rights of a Segment of the Nicaraguan Population of Miskito Origin (IACHR, 1983, para. II.B.15).


	14.The petition also refers to the Case of Mary and Carrie Dann, where the Commission notes that general international law supports indigenous peoples’ property rights in their ancestral land and that the Proposed American Declaration on the Rights of Indigenous Peoples reflects general principles of international human rights law (IACHR, 2002, para. 129).


	15.This is the wording used in the Proposed American Declaration on the Rights of Indigenous Peoples (American Declaration, proposed, 1997, art. 20.1.).


	16.The Inuit petition points out that this guarantee is interpreted in the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador) as ensuring ‘the enjoyment of the highest level of physical, mental and social well-being’ (Article 10). The petition furthermore recalls that other major international human rights instruments also safeguard the right to health. See the Inuit petition, p. 85.


	17.The petition refers to the ACIA Overview report (2004, p. 111).


	18.The right to life is included in Article 6 of the CCPR, Article 3 of the Universal Declaration of Human Rights (1948), Article 4.1 of the American Convention on Human Rights (1969), and Article 2.1 of the European Convention on the Protection of Human Rights and Fundamental Freedoms (1950).


	19.ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries, Articles 14.1 and 23.1.


	20.If the admissibility criteria are fulfilled, a petition to the Inter-American Commission is opened to consider the merits of the case. The report of the decision on the merits clarifies whether or not there have been violations by a Member State. The decision is to be based both on the information provided and any other information that is a matter of public knowledge (Articles 42(1) and 43). If violations are identified, the Commission prepares a preliminary report proposing how to address the violations; the State which is alleged to have committed the violation is expected to respond to this report. The State has the opportunity to report on efforts to comply with the recommendations before a final report of the Commission is issued. (If the violating State has accepted the jurisdiction of the Court, the Commission will provide the petitioner with an opportunity at this stage of the process to consider the response of the violating State to the recommendations of the Commission and to comment on whether the case should be referred to the Court.) In the absence of a referral to the Court, the Commission is free to publish its final report within three months of completing its preliminary report (Doelle, 2005, p. 234).


	21.In the planning state of the petition, the ICC was trying to determine whether there might be other suitable bodies for the petition. In the beginning of 2003, the Executive Council of the ICC issued a resolution pondering the issue. The resolution mentions in particular two states, the Russian Federation and the United States, which had not at that time ratified the Kyoto Protocol (Inuit Circumpolar Conference [ICC], 2003). Russia, unlike the United States, has ratified the Optional Protocol to the CCPR, so in principle the Russian Inuit could have brought an individual communication to the UN Human Rights Committee. Importantly, however, the Russian Federation ratified the Kyoto Protocol before the Inuit took the legal action against the United States, so a claim against the Russian Federation was no longer so topical. (The Russian Federation ratified the Kyoto Protocol on November 5, 2004.)


	22.However, according to recent news, China has overtaken the United States as the leading emitter of carbon dioxide, and its emissions are now increasing about ten times faster than those of the United States (Harris, 2008).


	23.Should the Commission, however, find the petition meritorious, along with the proceedings the Commission would prepare a preliminary report proposing how the United States should address the violations. If the United States had accepted the jurisdiction of the Court, the Commission would provide the petitioner an opportunity at this stage of the process to consider the response of the violating State to the recommendations of the Commission and to comment on whether the case should be referred to the Court. The United States then would have an opportunity to report on efforts to comply with the recommendations before a final report of the Commission would be issued. The Commission could then publish its final report if the recommendations had not been complied with by the United States. See Rules of Procedures of the Commission, Articles 43, 45 and 46 (See also Meinhard, 2005, p. 234). Additionally, the Commission could decide to include the petition in its annual report to the General Assembly of the OAS, in order to call attention to the case (Articles 56 and 57). The OAS General Assembly can also make a resolution if a state does not follow the recommendations of the Commission. According to Article 42, there is also an option of pursuing a friendly settlement process. It is difficult, however, to see how the parties in this case could reach a mutually satisfactory agreement.


	24.Yet, for example, organisations of states (inter-governmental organisations, IGOs) can acquire the status of a legal person in international law (International Court of Justice, 1949).


	25.See generally Malanczuk (1997, Chapter 6).


	26.It should be noted that the concept of common concern, although not implying a specific rule for the conduct of states, yet signals that states’ freedom of action may be subject to limits even where other states’ sovereign rights are not affected in the direct transboundary sense envisaged by the no-harm principle, in areas or resources beyond the limits of national jurisdiction, and even resources physically located within the territory of individual states which are of general concern. In such cases, according to Brunnée, the concept of common concern entitles and perhaps even requires all states to cooperate internationally to address the concern (Brunnée, 2007, p. 566).


	27.In fact, indigenous peoples are the only general category of people that have demanded self-determination and to whom certain distinct collective rights have been accorded in international law (Kingsbury, 2003; International Labour Organisation Convention No. 169, 1989).


	28.I have argued this earlier with Timo Koivurova in Koivurova and Heinämäki (2006, p. 102).


	29.The International Covenant on Civil and Political Rights ([CCPR], 1966) and the International Covenant on Economic, Social and Cultural Rights ([CESCR], 1966).


	30.The HRC was established under Article 28 of the CCPR. It is composed of 18 independent experts in the field of human rights, elected by the state parties to the CCPR (CCPR, 1996, arts. 28–34). Although they are nominated and elected by the states parties to the CCPR, the members of the HRC ‘serve in their personal capacity’, meaning that they are independent and do not represent the states that nominated them (CCPR, 1996, art. 28(3),).


	31.See also Kitok v. Sweden, Report of the Human Rights Committee (HRC, p. 221).


	32.The UN Secretary-General has also stated, in discussing Article 27 of the CCPR, that ‘the protection of minorities […] requires a positive action: a concrete service is offered to a minority group, such as the establishment of schools in which education is given in the native language of the members of the group. The protection of minorities, therefore, requires affirmative action to safeguard the rights of minorities whenever the people in question […] wish to maintain their distinction of language and culture’ (United Nations Secretary-General, 1949, paras. 6–7).


	33.The Committee thus applies a two-part test of consultation and economic sustainability. The Committee noted that the local Saami had been consulted during the proceedings and that the quarrying that had so far occurred did not appear to have adversely affected reindeer herding in the area (HRC, 1994b, para. 9.6). The test of effective participation is also reflected in para. 7 of the Committee’s General Comment (HRC, 1994a).


	34.For the analysis of the two-part test, see Scheinin (2000a, p. 168). In the I. Länsman case, the Committee emphasized that Article 27 does not protect only the traditional means of livelihood of minorities, and the fact that the Saami have ‘adapted their methods of reindeer herding over the years and practice it with the help of modern technology does not prevent them from invoking Article 27 of the Covenant’ (para. 9.3).


	35.For the ’test’ see footnotes 33 and 34. In any case, no violation was found in J. Länsman. A similar case concerning environmental issues and the right to culture of the Saami people of Finland is A. Äärelä and J. Näkkäläjärvi v. Finland (HRC, 1997), where the Committee found that the requirements of consultation and sustainability had been met, thus finding no violation (paras. 7.5 and 7.6). In this case, however, the Committee did find a violation of Article 14.1 (the right to be equal before the court) in conjunction with Article 2 (the right to effective remedies) because of the failure of the Finnish Court of Appeal to allow the authors the opportunity to challenge one of the submissions of the state during the proceedings therein (para.7.4) and because Finnish law requires the loser in court proceedings to pay the costs of the winner without allowing the judge any discretion to lower the amount of costs awarded (para. 7.2). J. and E. Länsman et al. v. Finland (HRC, 2001) is another case in which no violation was found.


	36.Article 1(1) of the Convention on the Elimination of Racial Discrimination (1965) defines racial discrimination as ‘any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life’ (emphasis added). Articles 1(4) and 2(2) contemplate affirmative action, or a state’s taking ‘special and concrete measure’ to redress current or historical inequities, particularly in the social, economic and cultural realms. Article 5(e)(vi) guarantees the right to ‘equal participation in cultural activities.’


	37.Article 15(1) recognizes the right of everyone ‘to take part in cultural life’ and to benefit from the ‘moral and material interests of any scientific, literary or artistic production’ authored by them. The CESCR held a Day of Discussion on 27 November 2000, during which members stated that traditional knowledge and intellectual and cultural heritage, both as individual and collective rights, could be addressed in relation to Article 15(1)(c) (ComESCR, 2000b, paras. 578–635). See also MacKay (2005, p. 83). Very similar to the CESCR in language, the Universal Declaration on Human Rights (1948) recognizes that everyone has the right ‘to freely participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and benefits and the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author’ (Article. 27, paras. 1 and 2).


	38.Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities Forty-fourth session, Item 8 of the provisional agenda, 3 July 1992, The Realization of Economic, Social and Cultural Rights, Final Report submitted by Mr. Danilo Türk, Special Rapporteur (ComESCR, 1992, para. 198). See also Concluding Observations of the Committee on Economic, Social and Cultural Rights on Finland (ComESCR, 2000a, para. 25). The CESCR has recognized the importance of cultural rights for individual and collective identity, the relationship between cultural rights and other rights such as land and resource rights in other Concluding Observations as well. See for instance CESCR Concluding Observations on Panama (ComESCR, 2001b, para. 12); Colombia (ComESCR, 2001a, para. 12); Ecuador (ComESCR, 2004, para. 58).


	39.The Inter-American Commission on Human Rights acknowledges the fundamental nature of this right by stating that ‘various international human rights instruments, both universal and regional in nature, have recognized the right to property as featuring among the fundamental rights of man’ (IACHR, 1994, Chapter 6, p. 464; American Convention, 1969, art. 21).


	40.The Court also stated that Nicaragua must adopt ‘the legislative, administrative, and any other measures necessary to create an effective mechanism for delimitation, demarcation, and titling of the property of indigenous communities, in accordance with their common law, values, customs and mores’, and that until the delimitation, demarcation, and titling of the lands of the members of the community had been carried out, Nicaragua ‘must abstain from any acts that might lead the agents of the State itself, or third parties acting with its acquiescence or its tolerance, to “impair the existence, value, use or enjoyment of the property located in the geographic area where the members of the Awas Tingni Community live”’ (IACtHR, 2001).


	41.As observed by the Inter-American Court, Saramaka people are not indigenous to the region they inhabit; they were instead brought to what is now known as Suriname during the colonization period (para.79–80). The Court recognized Saramaka people as a tribal community and held that its jurisprudence regarding indigenous peoples’ right to property is also applicable to tribal peoples because both share distinct social, cultural and economic characteristics (paras 84 and 86).


	42.The Court referred to the notion of the UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, according to which ‘free, prior and informed consent is essential for the [protection of] human rights of indigenous peoples in relation to major development projects’ (Para. 135 of the Saramaka Case). See UN Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen, submitted in accordance with Commission resolution 2001/65 (Fifty ninth session), U.N. Doc. E/CN.4/2003/90, January 21, 2003, para 66. The Court also referred to UNCERD that has observed that ‘[a]s to the exploitation of the subsoil resources of the traditional lands of indigenous communities, the Committee observes that merely consulting these communities prior to exploiting the resources fall short of meeting the requirements set out in the Committee’s general recommendation XXIII on the rights of indigenous peoples. The Committee therefore recommends that the prior informed consent of these communities be sought’. UNCERD, Consideration of Reports submitted by States Parties under Article 9 of the Convention, Concluding Observations on Ecuador (62nd session, 2003), U.N. Doc. CERD/C/62/CO/2, June 2, 2003, para 16.


	43.ILO Convention 107 concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries, 5 June 1957. This Convention is still in force for those countries that have ratified it but have not ratified Convention No. 169.


	44.Land rights are set down in Articles 14–19 (ILO Convention No. 169, 1989). Article 14 recognizes the ownership, possession and usufruct of the traditional lands of indigenous peoples.


	45.In the context of the ILO Convention, Myntti talks about the ‘ethno political self-government’ of indigenous peoples. In his view, particularly Articles 14 and 15, when read together with Article 6, include the right of indigenous peoples to govern their traditional lands (Myntti, 1996, p. 24). Regarding the right to participation under the ILO Convention No. 169, see Ulfstein (2005, pp. 13–31). For the rights of Arctic Saami people under the ILO Convention 169, see generally Joona (2005).


	46.This idea is repeated in the Vienna Declaration and Programme of Action adopted in 1993, Paragraph 20 of Part I, in which the Conference ‘recognizes the inherent dignity and the unique contribution of indigenous people to the development and plurality of society and strongly reaffirms the commitment of the international community to their economic, social and cultural well-being and their enjoyment of the fruits of sustainable development. States should ensure the full and free participation of indigenous people in all aspects of society, in particular matters of concern to them’ (Vienna Declaration, 1993).


	47.The principle of self-determination of peoples has been recognized since 1919, when the League of Nations, the precursor to the United Nations, was established. Following the creation of the United Nations in 1945, the ‘principle’ of peoples’ self-determination evolved into an erga omnes right under international law. The International Court of Justice (ICJ) has recognized that the right to self-determination has an erga omnes character (Case Concerning East Timor, 1995; Case Concerning the Barcelona Traction, 1970). See also Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Request for Advisory Opinion) (2003). Some scholars argue that the right to self-determination is even jus cogens – a peremptory norm. See, e.g., Hannikainen (1998, pp. 421–424).


	48.The Declaration on the Rights of Indigenous Peoples was adopted with 143 states voting in favour, 4 against (New Zealand, Australia, the USA and Canada), and 11 abstaining (including Russia) (United Nations General Assembly [UNGA], 2006).


	49.CCPR, Status of ratification: 161; CESCR, Status of ratification: 157 (6 May 2008).


	50.See CESCR (1966, art. 1(1)); CCPR (1966, art. 1); African Charter on Human and Peoples’ Rights (1981, art. 20). See also UN Charter, Article 1(2); Final Act of the Conference on Security and Cooperation in Europe (1975, Principle VIII); and Declaration of Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United Nations (1970, Principle V).


	51.Although there is no accepted definition of what a ‘people’ is – i.e., who are the ones who exercise the rights – there are some working definitions available: for instance, the so-called Kirby definition, which was used by the UNESCO International Meeting of Experts on Further Study of the Concept of the Rights of Peoples, UNESCO HQ, Paris, November 27–30, 1989. According to the Kirby definition, a people is ‘(1) a group of individual human beings who enjoy some or all of the following common features: (a) a common historical tradition; (b) racial or ethnic identity; (c) cultural homogeneity; (d) linguistic unity; (e) religious or ideological affinity; (f) territorial connection; (g) common economic life; (2). the group must be of a certain number which need not be large but which must be more than a mere association of individuals within a State; (3) the group as a whole must have the will to be identified as a people or the consciousness of being a people – allowing that group or some members of such groups, though sharing the forgoing characteristics, may not have that will or consciousness; and possibly; (4) the group must have institutions or other means of expressing its common characteristics and will for identity.’


	52.See generally Jones (1999, pp. 90, 97–101), who distinguishes between the conception of ‘peoples’ as corporate entities that hold rights as such and can assert those rights even against the groups’ members, and the more flexible conception of ‘peoples’ under which rights are held collectively by the group’s members themselves,


	53.Cassese was one of the first authors in international law to introduce the concepts of external and internal self-determination, albeit not in particular relation to indigenous peoples (Cassese, 1995).


	54.SCC continues in the same paragraph, ‘the right to external self-determination (which in this case potentially takes the form of the assertion of a right to unilateral secession) arises in only the most extreme of cases and, even then, under carefully defined circumstances. External self-determination can be defined as in the following statement from the Declaration on Friendly Relations as ‘[t]he establishment of a sovereign and independent State, the free association or integration with an independent State or the emergence into any other political status freely determined by a people constitute models of implementing the right of self-determination by that people.’ Similarly to the SCC, the Committee on the Elimination of Racial Discrimination ([CERD], 1996, para. 4), states, concerning the right to internal self-determination: ‘The right to self-determination of peoples has an internal aspect, that is to say, the rights of all peoples to pursue freely their economic, social and cultural development without outside interference.’


	55.The WGIP is a subsidiary organ to the Sub-Commission on Prevention of Discrimination and Protection of Minorities, established with the endorsement of ECOSOC on May 7, 1982. UN Doc. E/Res/1982/34.


	56.The CCPR (1966) and the CESCR (1966).


	57.The Declaration was not adopted without opposition. There were 30 votes in favour, 2 against, and 12 abstentions. See the version adopted by the Human Rights Council: A/HRC/1/L.10, 30 June 2006 (Draft United Nations Declaration, 2006).


	58.The latest version adopted by the UN General Assembly (United Nations Declaration, 2007). The earlier Article 46(1) adopted by the Human Rights Council was much more modest in formulation: ‘Nothing in this Declaration may be interpreted as implying for any State, people, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations’ (Human Rights Council, 2006.


	59.See generally Crawford (1997; 2005).


	60.In relation to the question of the unilateral secession of Quebec, the Supreme Court of Canada stated: ‘In summary, the international law right to self-determination only generates, at best, a right to external self-determination in situations of former colonies; where a people is oppressed, as for example under foreign military occupation; or where a definable group is denied meaningful access to government to pursue their political, economic, social and cultural development. In all three situations, the people in question are entitled to a right to external self-determination because they have been denied the ability to exert internally their right to self-determination. Such exceptional circumstances are manifestly inapplicable to Quebec under existing conditions. Accordingly, neither the population of the province of Quebec, even if characterized in terms of “people” or “peoples”, nor its representative institutions, the National Assembly, the legislature or government of Quebec, possess a right, under international law, to secede unilaterally from Canada’ (Ibid., para. 138). According to Professor Wildhaber, there may be developments that point to a broadening of the principle of self-determination to allow for a right to unilateral secession not only for colonies but also where there are flagrant violations of human rights or undemocratic, discriminatory regimes (Department of Justice Canada, 1997).


	61.The expert group was set up in November 2002 with a mandate extending until the end of 2005. It is composed of six members, three of whom represent the Governments of Finland, Sweden and Norway and three of whom represent the national Saami Parliaments. The Nordic Draft Saami Convention was released in 27 October 2005. The treaty negotiations are expected to begin in November 2008.


	62.Henriksen argued already in 2001 that the participation of indigenous peoples in international negotiations between states can be seen as an external element of self-determination as it relates to inter-state relations (Henriksen, 2001, p. 10).


	63.See Heinämäki (2004).


	64.Nunavut Agreement, 1992, Part 9: 54–55 (5.9.2), from http://npc.nunavut.ca/eng/nunavut/ nlca.pdf (visited 9 March 2008). The Tlicho Land Claims and Self-Government Agreement also provides that ‘Prior to consenting to be bound by an international treaty that may affect a right of the Tlicho First Nation or a Tlicho Citizen, flowing from the Agreement, the Government of Canada shall provide an opportunity for the Tlicho Government to make its views known with respect to the international treaty either separately or through a forum.’ Para. 7.13.2, from http://www.ainc-inac.gr.ca/pr/arg/nwts/tliagr2_e.pdf (visited 9 March 2008).


	65.Tahvanainen sees the international participation of indigenous peoples as an external element of the right to self-determination (Tahvanainen, 2005, p. 416).


	66.Government Bill No 248/1994 on the inclusion of the provisions on Sami cultural autonomy in the Finnish Constitution and other domestic legislation.


	67.CCPR (1966) and CESCR (1966).


	68.See the further section of this article.


	69.New Zealand’s view can be heard on the webcast of the 61st session of the General Assembly dated 13 September 2007 (UNGA, 2007).


	70.The Committee’s position, according to which an individual cannot be a victim of a violation of a people’s collective right to self-determination, meaning that in individual complaints the HRC is ready to examine only individual rights, has been criticized as formalistic, and there are cautious estimations and strong hopes that one day the Human Rights Committee will develop its position concerning the procedural issue of whether the Optional Protocol can be used to submit communications related to Article 1 of the CCPR (Scheinin, 2000b, p. 180). The right to self-determination is secured to ‘all peoples’ in identical terms in Article 1 of both the International Covenant on Civil and Political Rights (CCPR) and the International Covenant on Economic, Social and Cultural Rights (CESCR).


	71.According to the distinction approach, if something is covered by provision A, then it can be logically inferred that the same thing or right cannot be covered by another provision B. In general, the distinction approach emphasizes the separate and even exclusive nature of rights, legal concepts or provisions in laws or international treaties. On the contrary, the interdependence approach holds that all provisions in law or in an international treaty must be read and interpreted in their context, as being informed and enriched by every other provision in the same legal instrument and possibly by other instruments as well, at least when a common origin or common system of values can be identified behind the two instruments. Under the interdependence approach, the fact that a certain issue or right is explicitly covered by a specific provision does not mean that other provisions cannot be relevant to the same right (Scheinin, 2000b, p. 181). The language of General Comment No. 23 (50) of the HRC (1994a), relied on the distinction approach by stating that the right recognized in Article 27 ‘is distinct from, and additional to, all other rights’ in the CCPR’ (para. 1). ‘The Covenant draws a distinction between the right to self-determination and the rights protected under article 27’ (para. 3.1). The Committee has, in its General Comment No. 12 (1984), stated that the right of self-determination ‘is of particular importance because its realization is an essential condition for the effective guarantee and observance of individual human rights and for the promotion and strengthening of those rights’ (para. 1) (HRC, 1984b).


	72.Article 40 of the CCPR requires states parties to submit reports on measures taken to give effect to the rights defined therein. An initial report is required, which is submitted one year after the state ratifies the CCPR, as well as periodic reports (normally every five years) thereafter. State reports and Concluding Observations of the HRC, from http://www.unhchr.ch/html/menu2/6/hrc/hrcs.htm. Retrieved March 5, 2007.


	73.The Committee referred to Articles 1, 25 (the right to political participation), and 27.


	74.Explicit references to either Article 1 or to the notion of self-determination have also been made in the Committee’s Concluding Observations on Mexico (HRC, 1999d), Norway (HRC, 1999e), Australia (HRC, 2000a), Denmark (HRC, 2000b), Finland (HRC, 2004), and Canada again (HRC, 2006a).


	75.For the division of the right to self-determination into different dimensions see Scheinin (2000b, pp. 188–189).


	76.See also, for instance, Concluding Observations on Norway (HRC, 1999e), where the Committee stated: ‘the Committee expects Norway to report on the Sami people’s right to self-determination under article 1 of the Covenant, including Paragraph 2 of that article’ (para. 17).


	77.Paragraph 1.2. (HRC, 2006a) states: ‘All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived its own means of subsistence.’


	78.Scheinin also acknowledges this fact, although not in the environmental context, by noting that the requirements of consultation and sustainability (see the earlier section concerning individual communications) in relation to Article 27 can be seen as constitutive elements of the right to self-determination, whereas the criterion of meaningful consultation can be linked to the political dimension of self-determination, and the sustainability test to the economic or resource dimension (Scheinin, 2000b, p. 193).


	79.As argued by Scheinin, the Lubicon Lake Band case stands as a demonstration of the fact that allowing the exploitation of the natural resources in a territory traditionally used by an indigenous community may constitute a violation of a State Party’s obligations under Article 27. Furthermore, Scheinin maintains that the case in question demonstrates how the cumulative effect of a step-by-step development with adverse consequences for the life of the indigenous inhabitants ultimately constitutes a violation of Article 27(Scheinin, 2000b, p. 194).


	80.For an analysis of this issue, see the International Human Rights Law and Practice – Committee of the International Law Association (ILA) (2004), and their study ‘Final Report on the Impact of Findings of the United Nations Human Rights Treaty Bodies’.


	81.In addition, when interpreting Article 1 of the CCPR, according to Article 31.1 of the Vienna Convention, the general rule of treaty interpretation is that ordinary meaning should be given to the term ‘people’. According to the Kirby definition, it could be argued that indigenous peoples often fit well within this definition, thus constituting a people also in the meaning of Article 1 of the CCPR.


	82.The Strategy (AEPS, 1991), as well as all the other founding documents of both AEPS co-operation and the Arctic Council, can be found on the Arctic Council home page, from http://www.arctic-council.org/ (visited 26 November 2007). For Arctic environmental co-operation see generally Rothwell (1996, pp. 221–257) and Koivurova (2002, pp. 69–94).


	83.Three organisations in addition to the ones mentioned in this paragraph have since been accepted as permanent participants in the work of the Arctic Council: the Aleut International Association, the Gwich’ in Council International and the Arctic Athabaskan Council.


	84.More specific rules are laid out that define the selection criteria for the indigenous peoples’ organisations referred to in Paragraph 2. In order to be eligible to become a permanent participant, an organisation must be ‘representing: (a) single indigenous people resident in more than one Arctic State; or (b) more than one Arctic indigenous people resident in a single Arctic State’. In addition, according to the same paragraph, the determination that such an organisation has met this criterion is to be made by a decision of the Council. At any given time, the number of permanent participants must be fewer than the number of members of the Council, that is, eight. Currently, there are six framework organisations of Arctic indigenous peoples that have the status of permanent participant.


	85.Paragraph 3 of the Declaration states: ‘Observer status in the Arctic Council is open to: (a) Non-arctic states; (b) inter-governmental and inter-parliamentary organizations, global and regional; and (c) non-governmental organizations’.


	86.Paragraph 2 of the Declaration. In a footnote to the Declaration, the concerns of some Arctic states found expression in the following phrase: ‘The use of the term “peoples” in this declaration shall not be construed as having any implications as regard the rights which may attach to the term under international law’.


	87.Now called the Inuit Circumpolar Council.


	88.Indigenous peoples’ traditional knowledge has been largely developed within the individual Arctic states as well. See one Canadian example, from Indian and Northern Affairs Canada (2000).


	89.Even though no one seems to be able to determine what it means in practical terms that the Council is a soft-law organisation, it appears that the current consensus among both scholars and the participants in the co-operation is to treat the Council as such an organisation. For an account of the various views, see Koivurova (2002, pp. 69–94).


	90.Well into the final moments of the negotiations on the future form of the Arctic Council, the status of indigenous peoples as permanent participants was threatened, particularly by the United States. As Scrivener (1999, p. 54) observes, ‘Concern about the potential emasculation of the permanent participant category was heightened by the request of the Northern Forum and SCPAR that their future observer roles in the Council be given an element of “permanency”. It was also fuelled by a US suggestion that a special category of observers might be appropriate for certain non-Arctic states active in the region – for example, the UK – distinct from other observers, such as international organisations and nongovernmental groups. The permanent participant issue was partially resolved in the Council Declaration by confirming the status of the three existing IPO’s. However, during the subsequent debate over the Council’s rules of procedure there were signs that the US still preferred to equate the permanent participants with observers.’ He continues at 56 (Scrivener, 1999): ‘Canada and the ICC were quick to notice the extent to which the early US drafts of the rules of procedure, while correctly emphasising the intergovernmental nature of the Council, intentionally clawed back the advantages of the permanent participants relative to the status in the Council of Observers, in essence equating the former with the latter. With the exception of Russia, the other Arctic states supported Canada in re-asserting the “specialness” of the permanent participants and their right to be fully consulted before the member governments reach collective decisions’.


	91.The biggest obstacle to establishing participatory rights for indigenous peoples in a treaty would have arisen from the factual setting. When an international treaty is concluded, different officials are involved than when a soft-law instrument is created. Foreign ministries and their legal offices would have been involved, and their views would in all likelihood have resulted in indigenous peoples’ being given the status they normally have in international treaties, that of NGOs. Another possible obstacle would have been the involvement of national parliaments, which might also have challenged the position of indigenous peoples (Koivurova and Heinämäki, 2006, endnote 14).


	92.The Permanent Forum was established by United Nations Economic and Social Council (ECOSOC) Resolution 2000/22 on 28 July 2000.


	93.One reason for Arctic indigenous peoples not being effectively involved in the climate change regime, as they had been in the POPs process, was that the Arctic Climate Impact Assessment (ACIA), which produced essential information on Arctic climate change and its impact on indigenous peoples, was published only in 2004, whereas the Framework Convention on Climate Change was signed already in 2002 and the Kyoto Protocol in 1997.


	94.For the Stockholm process on persistent organic pollutants, see generally Downey and Fenge (2003).


	95.See generally Taylor (1998).


	96.See, for instance, Shelton (2001; 2002) and Metcalf (2004).
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