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The American Cyanamid decision recognizes that the object of an interlocutory injunction is the avoidance of irreparable injury to rights. This article revisits the decision in the context of IP infringement actions. It finds that the Cyanamid guidelines have been both misunderstood and misapplied. It also finds that the guidelines themselves are inadequate to achieve the identified object because, while rightly making the extent of each party’s potential irreparable injury a primary factor in the balance of convenience, they sideline another equally relevant factor, namely, the probability that such an injury will occur.
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	In this article, the term “plaintiff” refers to the party seeking an interlocutory injunction. However, in a suit it could be the defendant who seeks interlocutory relief. Campus Oil
                    v. Minister for Industry and Energy (No. 2) [1983] IR 88 (SC) is such a case. In England and Wales, the new Civil Procedure Rules (CPR) were introduced in 1999 which led to changes in terminology, so that “interlocutory injunctions” became “interim injunctions”, “plaintiff” became “claimant”, and “writs” became “claim forms”.


	
                    American Cyanamid v. Ethicon [1975] AC 396 (HL).


	
                    Campus Oil v. Minister for Industry and Energy (No. 2) [1983] IR 88 (SC).


	
                      Stratford (J.T.) & Sons Ltd v. Lindley [1965] AC 269 (HL). Cf.
                      Hubbard v. Vosper [1972] 2 QB 84 (CA) 96. Sometimes the court would require the plaintiff to establish “a strong prima facie case”. See
                      Smith v. Grigg [1924] 1 KB 655, 659 (Atkin LJ); D C Thomson v. Deakin [1952] Ch 646 (CA) 660 (Upjohn J), 671 (Evershed MR).


	
                      Fellowes v. Fisher [1976] QB 122 (CA) 130–131 (Lord Denning).


	
                      American Cyanamid v. Ethicon [1975] AC 396 (HL) 404.


	Scott (2002). In Barnsley
                      Brewery
                      Company
                      Ltd
                      v.
                      RBNB [1997] FSR 462 (Ch) 472, referring to the background and context of American Cyanamid, Robert Walker J said: “The basic message [in Cyanamid] is that applications for interlocutory injunctions cannot be mini trials of disputed issues of fact”.


	
                      American Cyanamid v. Ethicon [1975] AC 396 (HL) 404.


	Scott (2002), 191. See also
                      Fellowes v. Fisher [1976] QB 122 (CA) 130.


	
                      American Cyanamid v. Ethicon [1975] AC 396 (HL) 406.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 407.


	
                        Campus Oil v. Minister for Industry and Energy (No. 2) [1983] IR 88 (SC) 107 (O’Higgins CJ).


	In Cyanamid, three forms of wording are used for the threshold question, “not frivolous or vexatious”, “a serious question to be tried”, and “real prospect of succeeding”. According to Megarry VC in Mothercare v. Robson Books [1979] FSR 466 (Ch) 471–475, reference to the wording “not frivolous or vexatious” should be avoided. “A serious question to be tried” means “real prospect of succeeding”.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 407.


	
                        American Cyanamid v.
                        Ethicon [1975] AC 396 (HL) 408.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 408. In Cyanamid Lord Diplock also says: “I would reiterate that, in addition to those to which I have referred, there may be many other special factors to be taken into consideration in the particular circumstances of individual cases. The instant appeal affords one example of this.” American Cyanamid v. Ethicon [1975] AC 396 (HL) 409. Reading this passage in its context, it clearly appears that Lord Diplock was referring to special factors affecting the balance of convenience and not to special factors enabling the court to depart from the Cyanamid guidelines. Hubbard v. Pitt [1976] QB 142 (CA) 185, 188 (Stamp LJ and Orr LJ). However, Lord Denning MR, being resistant to the Cyanamid decision, used the presence of “special factors” in individual cases as an excuse for departing from the Cyanamid guidelines. Fellowes v. Fisher [1976] QB 122 (CA) 130, 133–134; Hubbard v. Pitt [1976] QB 142 (CA) 178 (dissenting). For an Irish case which took Lord Denning’s stance, see
                        Benckiser v. IFI [1988] IEHC 15 (Costello J).


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 408.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 408.


	The Irish case Smithkline Beecham v. Genthon [2003] IEHC 623 is one noticeable example in this regard.


	
                        See Mitchelstown Co-Operative v. Golden Vale [1985] IEHC 51; B & S v. Irish Autotrader [1995] 2 IR 142 (HC) 146; Miss World v. Miss Ireland [2004] 2 IR 394 (HC) 404. See also Fellowes v. Fisher [1976] QB 122 (CA) 139 (Browne LJ).


	
                        See Metro International SA v. Independent News & Media plc [2006] 1 ILRM 414 (HC) [4.3]. See also Jacob v. United Biscuits [2007] IEHC 368 [4.14].


	
                        See
                        Roussel-Uclaf v. G D Searle [1977] FSR 125 (Ch) 131–132.


	
                        See note 16 and accompanying text.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 409.


	
                        NWL v. Woods [1979] 1 WLR 1294 (HL) 1306–1307.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 409.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 409.


	
                        Series 5 Software v. Clarke [1996] FSR 273 (Ch).


	Bean (1996). See, for example, Graham v. Delderfield [1992] FSR 313 (CA) 314. But see
                        Mirage Studio v. Counter-feat Clothing [1991] FSR 145 (Ch) 154, where the court decided the case on the strength of each party’s case after the balancing of irreparable injury could not yield a result.


	It is said that having regard to the decision of the Supreme Court in Westman Holdings v. McCormack [1992] 1 IR 151 (SC), it is not open to the Irish court, in considering the balance of convenience, to have regard to the strength or weakness of the respective parties’ cases. Symonds Cider v. Showering [1997] 1 ILRM 481 (HC); Broadnet Ireland v. Office of the Director of Telecommunications Regulation [2000] 2 ILRM 241 (HC); Contech v. Walsh [2006] IEHC 45. Cf.
                        Chieftain Construction v. Ryan (High Court) (1 May 2008, Edwards J). However, in the author’s view, the relevant passage in Westman Holdings is well capable of an interpretation in line with the Cyanamid decision.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 408.


	
                        Private Research v. Brosnan [1996] 1 ILRM 27 (HC).


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 408. See Wyeth v. Alpharma [2003] EWHC 3196 (Pat) [41] (Laddie J). See also Wake Forest University Health Sciences v. Smith & Nephew Plc [2009] EWHC 45 (Pat) [15]–[17].


	
                        See, for example, Delany (2011).


	
                        Campus Oil v. Minister for Industry and Energy (No. 2) [1983] IR 88 (SC).


	Kerr (1867).


	Lee (2001).


	Lee (2001), 129–131.


	Lee (2001), 131–133.


	
                      Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA) 238. In NWL, Lord Diplock said that the Cyanamid case “was not dealing with a case in which the grant or refusal of an injunction at that stage would, in effect, dispose of the action finally in favour of whichever party was successful in the application”. NWL v. Woods [1979] 1 WLR 1294 (HL) 1306.


	
                      RJR-MacDonald v. Canada (Attorney General) [1994] 1 SCR 311 (SC of Canada) [51].


	In Lord Diplock’s own words, cases of this kind “bring into the balance of convenience an important additional element”. NWL v. Woods [1979] 1 WLR 1294 (HL) 1306.


	
                      NWL v. Woods [1979] 1 WLR 1294 (HL) 1307.


	For the two provisos, see text preceding the text to note 27.


	It has been suggested that the NWL mould should not be confined to cases where nothing is left for trial, but should apply also to cases where, although something is left for trial, the interest which is in issue will not survive until then and is of prime importance to the parties. In other words, the NWL mould should also apply to cases where what really matters to the parties is something that cannot await the trial for resolution. Cayne v. Global (Ch) (12 August 1982 Megarry VC). See also
                      Thrustcode v. WW Computing [1983] FSR 502 (Ch) 508–509 (Megarry VC).


	
                      Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA).


	
                      Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA) 232, 238.


	
                      Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA) 238.


	
                      Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA) 237.


	The Cyanamid guidelines also do not apply in some specific areas of law, for example, defamation and malicious falsehood. See
                      Boehringer v. Vetplus [2007] 29 FSR 737 (CA) [14]. Apart from defamation, in England and Wales, the Human Rights Act 1998 has modified the Cyanamid guidelines in other cases that concern freedom of expression. See Cream Holdings v. Banerjee [2005] 1 AC 253 (HL).


	
                      Smithkline v. Antigen Pharmaceuticals Ltd [1999] 2 ILRM 190 (HC).


	
                      American Cyanamid v. Ethicon [1975] AC 396 (HL) 407; News Datacom v. Lyons [1994] 1 ILRM 450 (HC).


	
                      See, for example, Mitchelstown Co-Operative v. Golden Vale [1985] IEHC 51 (Costello J).


	
                      DSG Retail v. PC World [1998] IEHC 3 [22].


	
                      DSG Retail v. PC World [1998] IEHC 3 [24]–[25].


	
                      Metro International SA v. Independent News & Media plc [2006] 1 ILRM 414 (HC) [2.4], [3.2].


	
                      News Datacom v. Lyons [1994] 1 ILRM 450 (HC).


	
                        Smithkline Beecham v. Genthon [2003] IEHC 623, relying on the Supreme Court decision in Curust Financial Service Ltd v. Loewe [1994] 1 IR 450.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 409–410. See RJR-MacDonald v. Canada (Attorney General) [1994] 1 SCR 311 (SC of Canada) [59].


	
                        Metro International SA v. Independent News & Media plc [2006] 1 ILRM 414 (HC) [5.5].


	
                        Sweeney v. NUI [2001] 1 ILRM 310.


	
                        Handi-Craft v. B Free World [2005] EWHC 1307 (Pat) [34]–[37] (Laddie J); Dyrlund Smith A/S v. Turberville Smith Ltd [1998] FSR 774 (CA).


	
                        See Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA); DSG Retail v. PC World [1998] IEHC 3.


	
                        Smithkline v. Antigen Pharmaceuticals Ltd [1999] 2 ILRM 190 (HC).


	
                        Mitchelstown Co-Operative v. Golden Vale [1985] IEHC 51; DSG Retail v. PC World [1998] IEHC 3 [27].


	
                        Contech v. Walsh [2006] IEHC 45.


	
                        Smithkline Beecham v. Genthon [2003] IEHC 623.


	
                        Smithkline Beecham v. Genthon [2003] IEHC 623, relying on the Supreme Court decision in Curust Financial Service Ltd v. Loewe [1994] 1 IR 450. Similarly, in England and Wales in Peaudouce v. Kimberly-Clark [1996] FSR 680 (Pat) 699, in declining to grant the injunction sought, Walker J said: “The test is whether damages are an adequate remedy, not a perfect remedy. … that is as adequate as possible in an imperfect world.” For an older English example, see
                        Roussel-Uclaf v.
                        G D Searle [1977] FSR 125 (Ch) 129–130.


	This is strategic so that P cannot argue at the interlocutory hearing that product B will cause a price collapse on the market.


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [39].


	
                        Ibid.


	
                        Leo Pharma v. Sandoz [2008] EWCA
                        Civ 850 [9]–[10]. The court reasoned that the judge at the interlocutory stage was not conducting the exercise of deciding, as one has to when deciding a question of fact at trial, whether a matter is so or not. He was carrying out a quite different exercise: the exercise of considering various possibilities which might happen before trial in order to decide whether, to use Lord Diplock’s words, “there is doubt as to the adequacy of [damages]”.


	
                        Leo Pharma v. Sandoz [2008] EWCA
                        Civ 850 [15]. In this case, P was the patentee of a trademarked pharmaceutical product. D’s competing product was generic.


	This may depend on how much the price cut is and how much of the market has been taken by D.


	
                        Leo Pharma v. Sandoz [2008] EWCA
                        Civ 850 [16]–[19].


	
                        Leo Pharma v. Sandoz [2008] EWCA
                        Civ 850 [18]–[24].


	In this case, the defendant’s product was marketed 18 % cheaper than the plaintiff’s.


	
                        Cf. Laddie J’s comment in Unilever Plc v. Frisa NV [2000] FSR 708 (Pat) 717: “I am aware that interlocutory proceedings in the Patents Court are not common now. That is at least in part due to the fact that it is possible to get a full trial on in about a year and sometimes much less time than that. But practitioners should not believe that there is an inherent hostility to interlocutory relief in suitable cases.” However, the tide seems to have turned since SmithKline Beecham v. Generics UK Ltd (Pat) (23 October 2001 Jacob J), when for some years the first interlocutory injunction in a patent case was granted. From then on, it seemed that a defendant could hardly succeed in arguing that damages would be adequate for the plaintiff. See, for example, SmithKline Beecham v. Apotex [2003] FSR 524 (Pat) (Jacob J), Wyeth v. Alpharma [2003] EWHC 3196 (Pat) [39]–[41] (Laddie J), Wake Forest University Health Sciences v. Smith & Nephew Plc [2009] EWHC 45 (Pat), KCI Licensing Inc v. Smith & Nephew Plc [2009] EWHC 2143 (Pat). Interlocutory injunctions were granted in all but the last case.


	
                        Series 5 Software v. Clarke [1996] FSR 273 (Ch) 284.


	
                        B & S v. Irish Autotrader [1995] 2 IR 142 (HC) 145 (McCracken J); Griggs v. Dunnes Stores [1996] IEHC 15 (McCracken J).


	
                            Local Ireland v. Local Ireland-online [2000] 4 IR 567 (HC) 574. See also
                            An Post v. Irish Permanent [1995] 1 IR 140 (HC) 150–151. Some English judges obviously have done just the same as the Irish judges; see, for example, Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA) 53.


	
                        See comments of Megaw LJ in Alfred Dunhill v. Sunoptic [1979] FSR 337 (CA) 372–373.


	
                        See
                        B & S v. Irish Autotrader [1995] 2 IR 142 (HC) 147. See
                        also
                        Smithkline v. Antigen Pharmaceuticals Ltd [1999] 2 ILRM 190 (HC), where the court took into consideration the strength of the plaintiff’s case, not to predict the prospects of its success at trial, but only in order to assess the extent of its irreparable loss.


	One of the few examples is Waterlow Directories v. Reed [1992] FSR 409 (Ch) 418–419 (Aldous J).


	
                        DSG Retail v. PC World [1998] IEHC 3 [29]; ENTEC v. Abacus Mouldings [1992] FSR 332 (Ch) 338–339 (Hoffmann J). See also
                        Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA) 53–54 (May LJ).


	
                        News Datacom v. Lyons [1994] 1 ILRM 450 (HC); Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA) 53–54 (May LJ); Thrustcode v. WW Computing [1983] FSR 502 (Ch) 508 (VC Megarry).


	
                                See, for example, Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA) 57; DSG Retail v. PC World [1998] IEHC 3 [29].


	
                                Smithkline Beecham v. Genthon [2003] IEHC 623. See also Graham v. Delderfield [1992] FSR 313 (CA) 316; Griggs v. Dunnes Stores [1996] IEHC 15.


	
                                Handi-Craft v. B Free World [2005] EWHC 1307 (Pat) [41] (Laddie J). See also
                                Graham v. Delderfield [1992] FSR 313 (CA) 317–318.


	
                                Handi-Craft v. B Free World [2005] EWHC 1307 (Pat) [42]–[43] (Laddie J).


	This is usually referred to as the “eyes open point”, that is, the defendant knows well the risks involved in an interlocutory injunction but nonetheless walks into it with his eyes fully open throughout. Peaudouce v. Kimberly-Clark [1996] FSR 680 (Pat) 695–696 (Walker J).


	
                                SmithKline Beecham v. Apotex [2003] FSR 524 (Pat).


	
                                SmithKline Beecham v. Apotex [2003] FSR 524 (Pat) [66].


	
                                SmithKline Beecham v. Apotex [2003] FSR 524 (Pat) [68].


	
                                SmithKline Beecham v. Apotex [2003] FSR 524 (Pat) [65].


	
                                SmithKline Beecham v. Apotex [2003] FSR 524 (Pat) [66].


	
                                Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [94].


	
                                Peaudouce v. Kimberly-Clark [1996] FSR 680 (Pat) 697, 700 (Walker J).


	
                                See, for example Fleming Fabrications v. Albion Cylinders [1989] RPC 47 (CA) 57; Handi-Craft v. B Free World [2005] EWHC 1307 (Pat) [13], [44] (Laddie J).


	
                                Roussel-Uclaf v. G D Searle [1977] FSR 125 (Ch) 131–132.


	
                        Griggs v. Dunnes Stores [1996] IEHC 15.


	
                        See
                        Waterlow Directories v. Reed [1992] FSR 409 (Ch) 420. Note also in B & S v. Irish Autotrader [1995] 2 IR 142 (HC) 147 the court held: “While I accept that in these circumstances the court will normally maintain the status quo, which in this case would be to grant an injunction, I feel that there are other factors in the present case which must be taken into consideration.… Accordingly, I think this is one of these unusual cases where the balance of convenience lies in favour of refusing an interlocutory injunction, notwithstanding the fact that this is altering the status quo.”


	
                        Contech v. Walsh [2006] IEHC 45.


	“Oxford Dictionary of English” (2nd ed., OUP, Oxford 2003).


	
                        Alfred Dunhill v. Sunoptic [1979] FSR 337 (CA) 376 (Megaw LJ). Furthermore, the question is often which party’s status is decisive. See, for example, Cayne v. Global Natural Resources plc [1984] 1 All ER 225 (CA) 231 where Megarry V–C had great difficulty in deciding what the status quo was. In Griggs v. Dunnes Stores the court found: “It is urged by the Plaintiffs that I should grant an Interlocutory Injunction in order to maintain the status quo. The Defendants, on the other hand, argue that they first put these goods on the market over a year ago and therefore the status quo is to allow the Defendants’ sales to continue.” Griggs v. Dunnes Stores [1996] IEHC 15.


	
                        Garden Cottage v. Milk Marketing Board [1984] AC 130 (HL) 140. See also
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [97]. In Graham v. Delderfield [1992] FSR 313 (CA) 317 the court of appeal held that “it must be the service rather than the issue of the writ that fixes the status quo where, as here, there was no letter before action and there was delay after the issue of the writ before service. The issue of a writ does not tell the defendants of the existence of the writ or indicate to them in any way that a claim is being made against them.”


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat).


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [91].


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [94].


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [112].


	
                        Leo Pharma v. Sandoz [2008] EWHC 541 (Pat) [95], [98]. See also KCI Licensing Inc v. Smith & Nephew Plc [2009] EWHC 2143 (Pat) [23]; Peaudouce v. Kimberly-Clark [1996] FSR 680 (Pat) 696.


	
                        KCI Licensing Inc v. Smith & Nephew Plc [2009] EWHC 2143 (Pat) [42]–[43].


	
                        KCI Licensing Inc v. Smith & Nephew Plc [2009] EWHC 2143 (Pat) [20]. This case was ultimately decided on the preservation of the status quo.


	
                        See text to note 89.


	
                      Symonds Cider v. Showerings [1997] 1 ILRM 481(HC).


	Leubsdorf (1978), 527.


	Bean (1996). However, in practice, a plaintiff with only an arguable case does not get the injunctive relief lightly, as behind the judgment the court does look at the strength of the plaintiff’s case. Further, it is not uncommon that the court may refuse the relief, presumably if the case is urgent or the judge is not impressed with the strength of the plaintiff’s case, and order a speedy (or early) trial as an alternative, which may be within four months. See, for example, Bushbury Land Rover v. Bushbury [1997] FSR 709 (CA) 710, 711; Smithkline Beecham v. Genthon [2003] IEHC 623.


	Denlow (2003).


	Laddie et al. (
                        1995); Wadlow (2004).


	
                        See, for example, Reid (1999); Wadlow (2004); Kitchin et al. (2005); Cornish et al. (2010); Aplin and Davis (2009).


	
                        Ibid.


	Wadlow (2004).


	The Civil Procedure Rules 1998 came into effect on 26 April 1999.


	In Ireland, before, it was estimated that the time from the institution of the proceeding to the trial was around 18 months to two years in a typical IPR infringement action. The Irish Commercial Court began its life in January 2004. In 2009, the average time for disposal of a case was 21 weeks (Courts Service Annual Report 2009 at www.courts.ie).


	Wadlow (2011). Wadlow estimates that in England and Wales now even a substantial passing-off action can be brought to trial within a few months of issue of the claim form, rather than the two or three years which might have been typical previously. Another leading textbook on trade names and trade marks also states that in recent years there has been a growing trend of applications for interlocutory injunctions, when made, to be refused or adjourned to trial, with an order for a speedy trial. In some cases, trials have taken place within two or three months of the initiation of proceedings. Kitchin et al (2005).


	
                        Fellowes v. Fisher [1976] QB 122 (CA) 141.


	
                        Series 5 Software v. Clarke [1996] FSR 273 (Ch) 287. It was said that in the last decade before the Cyanamid decision that, of the thousand or so passing-off cases, virtually all of them were “decided” on motion. Prescott (1975).


	Leubsdorf (1978), 547.


	Leubsdorf (1978), 546.


	
                        American Cyanamid v. Ethicon [1975] AC 396 (HL) 406.


	Leubsdorf (1978), 540–541.


	
                        See Leubsdorf (1978), 541.


	Leubsdorf (1978), 547.


	
                        Series 5 Software v. Clarke [1996] FSR 273 (Ch).


	
                        Series 5 Software v. Clarke [1996] FSR 273 (Ch) 286.


	Bean (2010).


	Article 9(3) of the Enforcement Directive (Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of intellectual property rights [2004] OJ L195/16) and Art. 50(2) of TRIPS are supportive of the primacy of irreparable injury and the merits of the case. Article 50(2) of TRIPS states: “The judicial authorities shall have the authority to adopt provisional measures inaudita altera parte where appropriate, in particular where any delay is likely to cause irreparable harm to the right holder”. Article 9(3) of the Enforcement Directive provides: “The judicial authorities shall, in respect of [an interlocutory injunction], have the authority to require the applicant to provide any reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty … that the applicant’s right is being infringed”.


	
                        See
                        Hubbard v. Vosper [1972] 2 QB 84 (CA) 97–98.


	Leubsdorf (1978), 543.


	Leubsdorf (1978), 542. See also
                        American Hospital Supply Corp. v. Hospital Products Ltd. 780 F.2d 589, 593 (7th Cir. 1986) where Posner J provided the same model.


	Leubsdorf (1978), 543.


	
                        See, for example, Ng (2009); Lemley and Shapiro (2007); Lemley and Weiser (2007); Blair and Cotter (1998).


	
                        eBay v. MercExchange 547 US 388 (2006).


	
                        MercExchange v. eBay 401 F.3d 1323, 1338 (Fed Cir. 2005).


	
                            eBay v. MercExchange 547 US 388, 391 (2006).


	
                        See
                        eBay v. MercExchange 547 US 388, 390, 392 (2006).


	
                        See, for example, Fisher v. Brooker [2009] 1 WLR 1764 (HL) [17]; Coflexip v. Stolt [2001] RPC 9 (CA) [13], Navitaire v. easyJet (No 2) [2006] (4) RPC 213 (Ch) [101].


	
                        See, for example, Virgin Atlantic v. Premium Aircraft [2009] EWCA
                        Civ 1513[24]–[25], [27].
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